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United States Supreme Court

Fourth Amendment – Traffic Stop – Seizure
Passenger Seized for Purposes of Fourth Amendment

When police make a traffic stop, a passenger in the ca is seized for Fourth Amendment purposes and, thus, may challenge the stop's constitutionality.

The U.S. Supreme Court unanimously held that a passenger in a car that is pulled over for a traffic stop is seized within the meaning of the Fourth Amendment, and has the right to challenge the constitutionality of the stop.  The Court concluded in the case that “any reasonable passenger would have understood the police officers to be exercising control to the point that no one in the car was free to depart without police permission.”

After officers stopped a car to check its registration without reason to believe it was being operated unlawfully, one of them recognized petitioner Brendlin, a passenger in the car. Upon verifying that Brendlin was a parole violator, the officers formally arrested him and searched him, the driver, and the car, finding methamphetamine paraphernalia.  Charged with possession and manufacture of that substance, Brendlin moved to suppress the evidence obtained in searching his person and the car, arguing that the officers lacked legal justification to make the traffic stop.  The trial court denied the motion, but the California Court of Appeal reversed, holding that Brendlin was seized by the traffic stop, which was unlawful.  Reversing, the State Supreme Court held that suppression was unwarranted because a passenger is not seized as a constitutional matter absent additional circumstances that would indicate to a reasonable person that he was the subject of the officer's investigation or show of authority.

The U.S. Supreme Court held that when police make a traffic stop, a passenger in the car, like the driver, is seized for Fourth Amendment purposes and so may challenge the stop's constitutionality.  The Court reiterated that the test for telling when a seizure occurs is whether, in light of all the surrounding circumstances, a reasonable person would have believed he was not free to leave.  Stated another way, would a reasonable person feel free to decline the officers' requests or otherwise terminate the encounter?  Brendlin was “seized” for purposes of the Fourth Amendment because no reasonable person in his position when the car was stopped would have believed himself free to terminate the encounter between the police and himself.  An officer who orders a particular car to pull over acts with an implicit claim of right based on fault of some sort, and a sensible person would not expect the officer to allow people to come and go freely from the physical focal point of an investigation.  It is also reasonable for passengers to expect that an officer at the scene of a crime, arrest, or investigation will not let people move around in ways that could jeopardize the officer’s safety.  

Bruce Edward Brendlin v. California
June 18, 2007
http://laws.lp.findlaw.com/us/000/068120.html
http://www.supremecourtus.gov/opinions/06pdf/06-8120.pdf
Fourth Amendment – Search Warrant Execution – Detention of Persons
Detention of Innocent Persons on Premises Reasonable

In an action arising from a police detention of innocent persons under circumstances in which police obtained a valid warrant to search a house, but were unaware that the suspects being sought had previously moved out, the constitutional rights of persons ordered out of bed naked were not violated.  The actions were reasonable within the context of a lawful search, and necessary to protect the safety of the officers.
Deputies of the Los Angeles County Sheriff's Department obtained a valid warrant to search a house, but they were unaware that the suspects being sought had moved out three months earlier.  When the deputies searched the house, they found in a bedroom two residents who were of a different race than the suspects.  The deputies ordered these innocent residents, who had been sleeping unclothed, out of bed.  The deputies required them to stand for a few minutes before allowing them to dress.

The residents brought suit under Section 1983 of the Civil Rights Act, accusing the deputies of violating their Fourth Amendment right to be free from unreasonable searches and seizures.  The District Court granted summary judgment to the officers. The Court of Appeals for the Ninth Circuit reversed.  The U.S. Supreme Court, in a per curiam decision, reversed the judgment of the Court of Appeals, thus granting the officers summary judgment.
Respondents alleged that the officers violated their Fourth Amendment rights by obtaining a warrant in reckless fashion and conducting an unreasonable search and detention.  The District Court held that the warrant was obtained by proper procedures and the search was reasonable.  On appeal respondents did not challenge the validity of the warrant; they argued that the deputies had conducted the search in an unreasonable manner.   The Court of Appeals for the Ninth Circuit reversed, concluding that a reasonable deputy would have stopped the search upon discovering that respondents were of a different race than the suspects and because a reasonable deputy would not have ordered respondents from their bed.  Indeed, the Court of Appeals held that after taking one look at the respondents, the deputies should have realized that the respondents were not the subjects of the search warrant and did not pose a threat to the deputies' safety.  

The Supreme Court rejected the argument without pause, calling it an “unsound proposition.”  The Court noted that when the deputies ordered respondents from their bed, the deputies had no way of knowing whether the African-American suspects were elsewhere in the house.  The presence of some Caucasians in the residence did not eliminate the possibility that the suspects lived there as well.  The Court said that the deputies, who were searching a house where they believed a suspect might be armed, possessed authority to secure the premises before deciding whether to continue with the search.  The Court cited prior cases in which it had held that officers executing a search warrant for contraband may detain the occupants of the premises while a proper search is conducted.  In executing a search warrant, officers may take reasonable action to secure the premises and to ensure their own safety and the efficacy of the search. The test of reasonableness under the Fourth Amendment is an objective one.  Thus, the orders by the police to the occupants, in the context of this lawful search, were permissible, and 
perhaps necessary, to protect the safety of the deputies.  Blankets and bedding can conceal a weapon, and one of the suspects was known to own a firearm, factors which underscore this point.

The deputies needed a moment to secure the room and ensure that other persons were not close by or did not present a danger.  However, the Court said that this is not to say that the deputies were free to force the persons to remain motionless and standing for any longer than necessary.  A prolonged detention may have rendered the action unreasonable under the Fourth Amendment.  Here, though, the deputies left the home less than 15 minutes after arriving, and there was no allegation that the deputies prevented the persons from dressing longer than necessary to protect their safety.  One of the persons testified that once the police were satisfied that no immediate threat was presented, "they wanted us to get dressed and they were pressing us really fast to hurry up and get some clothes on." 

Los Angeles County v. Max Rettele, et al.

May 21, 2007

http://laws.lp.findlaw.com/us/000/06605.html
http://www.supremecourtus.gov/opinions/06pdf/06-605.pdf
Fourth Amendment  – High Speed Pursuit – Deadly Force
Deadly Force Justified to Stop Dangerous Driver

A police officer's attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent by-standers does not violate the Fourth Amendment, even when it places the fleeing motorist at risk of serious injury or death.

This case considers whether a law enforcement officer can, consistent with the Fourth Amendment, attempt to stop a fleeing motorist from continuing a public-endangering flight by ramming the motorist's car from behind.  Put another way: Can an officer take actions that place a fleeing motorist at risk of serious injury or death in order to stop the motorist's flight from endangering the lives of innocent bystanders?

Deputy Timothy Scott – the petitioner in this case – terminated a high-speed pursuit of Harris’ car by applying his push bumper to the rear of the vehicle, causing it to leave the road and crash.  Harris was rendered quadriplegic.  He filed suit under Section 1983 of the Civil Rights Act alleging the use of excessive force resulting in an unreasonable seizure under the Fourth Amendment.  The District Court denied the officer’s summary judgment motion, which was based on qualified immunity.  The Eleventh Circuit affirmed, concluding that Scott's actions could constitute deadly force, and that the use of such force in this context would violate Harris’ constitutional right to be free from excessive force during a seizure, and that a reasonable jury could so find.  Officer Scott appealed to the U.S. Supreme Court.
The U.S. Supreme Court held, however, that because the car chase posed a substantial and immediate risk of serious physical injury to others, Deputy Scott’s attempt to terminate the chase by forcing Harris off the road was reasonable, and Scott was entitled to summary judgment.  Notably, the record in the case included a videotape capturing the 
events in question.  The Court viewed the videotape and concluded that it blatantly contradicted the Harris’ version of events to a degree that no reasonable jury could believe Harris’ account, and that a court should not have adopted his version of the facts for purposes of ruling on a summary judgment motion.

At one point in its decision, the Court declared: “Indeed, reading the lower court's opinion, one gets the impression that [Harris], rather than fleeing from police, was attempting to pass his driving test.”  The Court concluded that viewing the facts in the light depicted by the videotape, it was clear that Deputy Scott did not violate the Fourth Amendment. In the videotape, “. . . we see [Harris’] vehicle racing down narrow, two-lane roads in the dead of night at speeds that are shockingly fast.  We see it swerve around more than a dozen other cars, cross the double-yellow line, and force cars traveling in both directions to their respective shoulders to avoid being hit.  We see it run multiple red lights and travel for considerable periods of time in the occasional center left-turn-only lane, chased by numerous police cars forced to engage in the same hazardous maneuvers just to keep up.  Far from being the cautious and controlled driver the lower court depicts, what we see on the video more closely resembles a Hollywood-style car chase of the most frightening sort, placing police officers and innocent bystanders alike at great risk of serious injury.”
In terms of ceasing the pursuit, the Court said that the police need not have taken that chance and hoped for the best.  “Whereas Scott's action – ramming [Harris’ car] off the road – was certain to eliminate the risk that respondent posed to the public, ceasing pursuit was not.  Moreover, the Court said that it was loath to lay down a rule requiring the police to allow fleeing suspects to get away whenever they drive so recklessly that they put other people's lives in danger.  “It is obvious the perverse incentives such a rule would create: every fleeing motorist would know that escape is within his grasp, if only he accelerates to 90 miles per hour, crosses the double-yellow line a few times, and runs a few red lights.”  The Court said that the Constitution does not impose “this invitation to impunity-earned-by-recklessness.”  The Court said, “Instead, we lay down a more sensible rule: A police officer's attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent bystanders does not violate the Fourth Amendment, even when it places the fleeing motorist at risk of serious injury or death.”

Timothy Scott v. Victor Harris
April 30, 2007

http://laws.lp.findlaw.com/us/000/051631.html
http://www.supremecourtus.gov/opinions/06pdf/05-1631.pdf
Link to Chase Video: VIDEO (Real Player, 93Mb)
http://www.supremecourtus.gov/opinions/video/scott_v_harris.rmvb
First Circuit Court of Appeals
Fourth Amendment – Exigent Circumstances – Maine Case

Warrantless Arrest in Defendant’s Apartment Lawful

Agents had a reasonable belief that exigent circumstances existed to justify a warrantless entry, and they had probable cause to arrest defendant in his apartment.

On February 17 and 24, 2005, government agents made two controlled purchases of crack cocaine from Elmer Larson.  At the time of the second purchase, the agents provided Larson with $500 in marked bills, which he then took to St. Pierre's apartment at the Gray Terrace Apartments in Gray, Maine.  At 8:30 a.m. Larson, returned to the agents with 2.2 grams of crack cocaine.  After giving the drugs to one of the government agents, Larson was arrested and then quickly agreed to cooperate with the government.  He identified a resident of the Gray Terrace Apartments named "Charlie" as the person who had supplied him with the drugs.  That same morning, the agents fitted Larson with a listening device and had him return to St. Pierre's apartment.  Although Larson and St. Pierre had a discussion there, the agents were unable to understand much of it over the device.  After a few minutes, Larson left the apartment and returned to the agents.  He told them that St. Pierre had discussed doing a transaction later that day, around 3:00 p.m.  Larson also told them that St. Pierre had sent him out to fetch a soda and that St. Pierre had said that he would give him "a line" when he returned.

With that knowledge, the agents faced a dilemma because they were unwilling to allow Larson to do drugs while cooperating with the government.  But Larson also told the agents that if he did not return with the soda within a few minutes, St. Pierre might become suspicious.  The agents on the scene considered applying for a search warrant immediately, but decided that there was simply not enough time to wait for a warrant to be issued.  Concerned that St. Pierre would soon become suspicious that something was amiss and then destroy evidence, the agents decided to secure the apartment without a warrant.

At around noon, the agents knocked on the door and announced their presence.  St. Pierre opened the door, wearing a tee-shirt and boxer shorts. One agent grabbed him to make sure that he was unarmed, and in the commotion St. Pierre and the agent tripped and fell backwards into the apartment.  St. Pierre was handcuffed and, because his underpants were "soiled," the agents retrieved a pair of pants off the floor and helped St. Pierre to put them on.  St. Pierre was arrested and when he was booked, discovered in his pants pocket was $380 of the marked $500 that the agents had used to purchase drugs from Larson.

The issue on appeal was the District Court’s refusal to suppress the evidence of the money found in St. Pierre's pants at the time of his booking.  (An earlier motion to suppress evidence of a warrantless search of the premises was not contested by the prosecution.)  The Appeals Court noted that a search of an individual’s person made incident to a valid arrest is itself valid, despite the absence of an arrest warrant.  For the arrest of St. Pierre to be valid, the agents had to be both lawfully inside the apartment and to have probable cause based on evidence other than that found during the [suppressed] 
search.  The parties did not dispute that probable cause existed for the arrest of St. Pierre’s arrest.  The focus of the appeal was on the issue of lawful entry.

The Appeals Court cited earlier cases in which it had decided that a warrantless entry into a person's dwelling may be permitted if exigent circumstances arise, and that an example of such exigent circumstances is when the police have a reasonable fear that a person would destroy drug evidence unless the person's premises are secured.  The Court concurred with the trial court’s finding that the agents had a reasonable belief that such exigent circumstances existed in this case, because Larson's failure to return could signal their presence to St. Pierre.  Therefore, because the police were lawfully within the apartment [on the basis of probable cause and exigent circumstances) and had probable cause to arrest St. Pierre, the arrest was lawful.

U.S. v. Charles St. Pierre

June 13, 2007

http://laws.lp.findlaw.com/1st/061462.html
Fourth Amendment – Excessive Force – Civil Liability

Trooper Denied Qualified Immunity on Appeal

The officer’s use of increased force after plaintiff ceased resisting violated the Fourth Amendment, the law was clearly established, and a reasonable officer in the same circumstances would have believed that his conduct was a violation
Adam Jennings, a member of the Narragansett Indian Tribe, worked at a "smoke shop" operated by the tribe and located on Indian tribal land in Charlestown, Rhode Island.  The smoke shop sold an array of cigarettes to members of the tribe and the general public. During a search of the smoke shop by the Rhode Island State Police, Jennings was arrested for disorderly conduct.  Jennings initially resisted the arrest, requiring the use of force by state police officers to subdue him.  As a result of that confrontation, Trooper Kenneth Jones used an "ankle turn control technique" which broke Jennings' ankle.  Jennings brought suit under 42 U.S.C. § 1983 against Jones and other officers, claiming that they had violated his Fourth Amendment rights by using excessive force
 to restrain him.

Although a jury found in favor of most of the defendants, it ruled for Jennings on his excessive force and battery claims against Jones and awarded compensatory damages of $301,100.  The District Court, however, thereafter granted Trooper Jones' post-verdict 
motion for judgment as a matter of law, ruling for Jones on all three prongs of the qualified immunity inquiry.  It first held that there was no constitutional violation because there was no evidence from which a reasonable jury could have concluded that the force used to subdue Jennings was excessive.  It then concluded that, even if there had been a constitutional violation, Jones was entitled to qualified immunity
 because the relevant law was not clearly established, and a reasonable officer would not have believed that the force was excessive and thus in violation of the Fourth Amendment.

On appeal, Jennings challenged the court's determinations on his Fourth Amendment claim.  The Appeals Court concluded that the trial court was wrong in granting qualified immunity to Jones.  First, viewing the evidence in the light most favorable to the jury verdict, the Appeals Court concluded that the record established that Trooper Jones violated Jennings' constitutional right to be free of excessive force.  Second, this right was clearly established at the time of Jennings' injury, and, third, a reasonable officer in Jones' position would have believed that his actions violated Jennings' constitutional right.

Trooper Jones used an ankle restraint technique called the "ankle turn control technique" to control Jennings' leg.  During this conflict, the officers repeatedly instructed Jennings to stop resisting and to show them both of his hands because there was concern that he might have a weapon.  Jennings was initially unable to produce his left hand for handcuffing because it was trapped underneath his body.  Jennings testified that he had ceased resisting before his arm was pulled out from underneath his body.  About sixteen months prior to the smoke shop confrontation, Jennings had broken the ankle that Jones was restraining and had surgery performed on it.  The officer's use of the "ankle turn control technique" caused Jennings considerable pain.  Jennings informed Jones that the force Jones was using was hurting his previously injured ankle.  Jones then increased the amount of force he was using and broke Jennings' ankle.
If there is a genuine issue of fact in a case, summary judgment is not appropriate for it is within the authority of the jury to decide factual disputes.  The Appeals Court found there to be such a factual dispute in this case: whether Trooper Jones increased the force he applied after Jennings already had ceased resisting for several seconds.  Jennings' claim of excessive force does not rest on the allegation that Jones merely used the ankle turn control technique, but rather that Jones increased the amount of force he applied after Jennings had stopped resisting and stated that Jones was hurting his previously injured ankle.  Indeed, this theme of increased force by Jones without justification was the core of Jennings' case.  The Court found that not only Jennings, but other witnesses were warning Jones that he was breaking Jennings’ leg, and there was evidence that the way Trooper Jones responded to that information was to twist harder.   One witness testified 
that despite the protests, Trooper Jones “cranked down harder on the ankle.”  Another witness testified that when Jennings screamed, “You’re breaking my ankle,” Trooper Jones “just twisted more.”
Adam Jennings v. Kenneth Jones

March 7, 2007

http://laws.lp.findlaw.com/1st/052522.html
Fourth Amendment – Excessive Force – Maine Case

Handcuffing of Arrestee Not Excessive Force
No civil liability where the totality of the circumstances did not support a finding that an officer's handcuffing of plaintiff represented excessive force, and absent evidence of participation or concerted action one officer cannot be held jointly liable under section 1983 for another officer's use of excessive force.

In this civil rights case, brought pursuant to 42 U.S.C. § 1983, Morgan Calvi appeals the decision of the District Court of Maine that granted summary judgment to various county and municipal defendants, the principal defendant of which was a Rockland police officer. 
On January 19, 2003, a 911 operator, reacting to a male caller (later identified as Matthew Hayden) who had locked himself in his room because a woman was brandishing a knife in his house, dispatched Rockland Officer Kenneth Smith to 89 Talbot Avenue, Rockland, Maine. Several people, most of them unrelated, lived at that address.  Officer Smith was familiar with the location, having gone there the day before to settle a dispute between the plaintiff in this case, Morgan Calvi, and another tenant, Kevin Warren.  The dispatcher told Smith that Calvi had been identified as the knife-wielder.  When Smith arrived at the residence, the landlord (Lawrence Frier) agreed to go inside and find Calvi. Around the same time, Warren — who had fled the scene — called the dispatcher and asked if it was safe to go back.  Upon learning that the police were on the premises, he returned and played an audiotape for Smith.  Warren told Smith that four people — he, Frier, Calvi, and Hayden — were present when the tape was made inside the dwelling.  Apparently, Calvi had begun yelling at Warren because he made faces at her.  When Warren (an alleged martial arts expert) approached Calvi, she snatched a butcher knife from the sink board.  On the tape, Calvi, obviously upset, could be heard launching a series of accusations at Warren.  Frier could be heard imploring Calvi to be reasonable and, at one point, stating to her: "Morgan, that's a felony."  Warren eventually fled, and Hayden called the police.

By the time that Frier located Calvi, another officer was at the scene. Calvi told Officer Smith that she wanted to tell her side of the story.  Smith, however, arrested her on the spot, charged her with criminal threatening with a dangerous weapon, and stated that she could relate her version later.  Frier gave Calvi bail money and told Smith to be gentle because she was frail and had recently undergone elbow surgery.  Smith placed Calvi in handcuffs and double-locked them behind her back so that they would not tighten.  He then took her outside, put her in his cruiser, and belted her in for transport to the Knox 
County Jail.  Smith's fellow officer, Sgt. Jeffrey McLaughlin, was at the scene but had no real interaction with Calvi; McLaughlin spent his time talking with Warren and Hayden.

When handcuffing Calvi and assisting her into the back seat of the cruiser, Smith, who had been trained as a paramedic, did not observe any debilitating condition.  He did notice, however, that Calvi was crying during the five-to-six-minute drive to the jail.  All in all, Calvi was handcuffed for no more than fifteen minutes.  Upon arriving at the lockup, Smith transferred custody of his prisoner to a Knox County correctional officer, Rebecca Gracie.  Gracie unlocked the handcuffs, patted Calvi down, and placed her in a holding cell.  After other required aspects of the booking process had been completed, another Knox County officer fingerprinted Calvi.  Gracie was present during the fingerprinting but had no direct involvement with Calvi at that stage.  Calvi claims that the officer who fingerprinted her repeatedly pushed her fingers down hard, in spite of being told that she had a hand deformity.  She further claims that the fingerprinting caused injuries to her wrist and surgically repaired middle finger. Calvi eventually was released on bail that same day.

In due course, Calvi brought suit against Officer Smith, Sgt. McLaughlin, and Corrections Officer Gracie (in each instance alleging excessive force) and against the City of Rockland, Knox County, and the county sheriff, Daniel Davey (in each instance alleging secondary liability, e.g., failure to supervise, failure to train).  She did not sue, and has never sued, the Knox County correctional officer who fingerprinted her.  Following pretrial discovery, the various defendants moved for summary judgment, which was granted.
Calvi's complaint alleged in substance that the Rockland police officers used excessive force when handcuffing Calvi.  In order to prevail on such a claim, a plaintiff must establish that the officer's actions in handcuffing her were objectively unreasonable in light of the circumstances and the facts known to the officer at the time.  This showing must take into account the reasonableness of the officer's actions, viewed from the perspective of a prototypical officer confronted with the same or similar circumstances.    Applying this framework, it is readily apparent that the entry of summary judgment in Sgt. McLaughlin's favor is inarguable.  There is not a shred of evidence that McLaughlin had anything to do with Calvi's handcuffing.  His mere presence at the scene, without more, does not render him legally responsible under section 1983 for the actions of a fellow officer.  To be sure, a bystander-officer who has a realistic opportunity to prevent the use of excessive force by a fellow officer may in certain circumstances be held liable for a failure to intervene.  Here, however, Calvi did not charge McLaughlin with a failure to intervene.
The case against Officer Smith was more relevant as he was the officer who placed the handcuffs in Calvi.  The Appeals Court ruled, however, that Officer Smith’s actions in handcuffing Calvi did not constitute excessive force.  Smith was responding to news that a civilian had been brandishing a knife in a dangerous manner.  Even if Smith knew that the knife-wielder, Calvi, had a hand deformity, there is no evidence that he applied any excessive force.  Standard police practice called for cuffing an arrestee's hands behind her back and Smith's decision not to deviate from this practice was a judgment call, pure and simple.  He handcuffed Calvi in the customary manner and kept her in handcuffs for no 
more than the time reasonably necessary to transport her to the lockup.  That is the end of the story. The totality of the circumstances affords no legally sufficient basis for a finding that Smith's handcuffing of Calvi represented a use of excessive force.

The Appeals Court, like the District Court, likewise found no merit in Calvi’s allegation that the City of Rockland failed to adequately train its police force.  The Appeals Court also noted that while there was no evidence that Officer Smith had not be adequately trained, even if he had not, showing that a single individual received inadequate training is insufficient for municipal liability to attach; the training program as a whole must be found faulty.  The Court said that Calvi did not presented a scintilla of evidence demonstrating that Rockland's police force, overall, was inadequately trained in how to handcuff disabled suspects.  The only record evidence is to the contrary: Rockland's officers must attend the Maine Criminal Justice Academy, and training in arresting individuals with physical disabilities is part of the Academy's core curriculum.
Morgan Calvi v. Knox County, et al.

December 11, 2006

http://laws.lp.findlaw.com/1st/061843.html
Fourth Amendment – Exclusionary Rule – Maine Case

‘Knock-and-Announce’ Violation: Arrest Warrant

The Supreme Court's 2006 decision that a violation of the "knock and announce" rule in the course of executing a search warrant did not justify the suppression of evidence applies with equal force in the context of an arrest warrant.

Recently, the U.S. Supreme Court held that a violation of the "knock-and-announce" rule in the course of executing a search warrant did not justify the suppression of evidence.
  This appeal required the First Circuit Court of Appeals to determine whether Hudson should be extended to a knock-and-announce violation committed in the course of executing an arrest warrant.  The Court concluded that the Hudson Court's reasoning mandates such an extension.

On December 30, 2004, the United States Parole Commission issued an arrest warrant for multiple parole violations (all involving the use of controlled substances) directed at Joseph Pelletier.  Around the same time, the Maine Drug Enforcement Agency and the Topsham Police Department, having come to suspect that the defendant was dealing drugs, obtained a state "no-knock" warrant authorizing the search of the defendant's home on Augusta Road in Bowdoin, Maine.  Deputy United States Marshals charged with executing the federal arrest warrant coordinated their efforts with the officers assigned to execute the state search warrant. 

The officers executed the search warrant at the Augusta Road residence, but did not find Pelletier.  Further investigation led a reasonable belief that Pelletier was staying in Room 151 at the Econo Lodge Motel in Augusta.  Eight officers lined up outside the room.  An 
officer knocked loudly four or five times in rapid succession, eliciting no response.  Approximately ten to fifteen seconds after the first knock, the officer used a passkey obtained from the maintenance man to open the door.  He yelled "Police!" while his comrades fanned out into the room. They found the defendant face-down on the bed.  The defendant offered no resistance as the officers handcuffed him.  The room contained drug paraphernalia in plain view, including a glass crack pipe, a propane torch, steel wool, glassine baggies, and hypodermic needles.  In a partially open drawer, the officers observed a thick wad of cash (later determined to aggregate $4,740) and a plastic container of an unknown substance (later determined to be heroin).  The Marshals arrested the defendant for parole violations.

In a pretrial motion to suppress, the defendant argued that the officers' failure to comply with the knock-and-announce rule demanded exclusion of all subsequently gathered evidence and statements.  Although the prosecution conceded the knock-and-announce violation, the District Court, ruling before the U.S. Supreme Court decided Hudson, found that exigent circumstances justified the failure to properly knock and announce. 

On appeal, Pelletier, among other things, claimed that the officers’ admitted failure to comply with the knock-and-announce rule and the absence of a search warrant rendered their entry into the motel room with an arrest warrant unconstitutional (and, thus, required suppression of all the evidence that the illegal entry yielded).

In its analysis, the Court reiterated that an arrest warrant carries with it, by implication, a limited grant of authority to enter the target's residence so long as there is reason to believe that the target is inside.  Generally speaking, this principle extends to the target's hotel or motel room, since such an accommodation is akin to a temporary residence.  Here, however, there are two possible barriers that precluded the Court from summarily resolving the authority-to-enter issue on the basis of these precedents.  First, the defendant suggests that the motel room was not his because it was registered in the name of another person.  The suggestion is that, at least in the absence of consent or exigent circumstances, even when armed with an arrest warrant, police must generally have a search warrant to enter lawfully a third person's home.

Leaving aside an obvious concern about the defendant's standing to raise this point at all, the Court concluded that the record clearly showed that regardless of the name in which the motel room was registered, the defendant — and only the defendant — was occupying it. There was no evidence that any other individual occupied the room during the relevant time frame.  Because the defendant was the sole resident of Room 151, the officers' entry on the basis of a warrant for the defendant's arrest did not jeopardize any third-party interest.

Finally, the Court determined that Hudson applies with equal force in the context of an arrest warrant, regardless of the other arguments justifying the entry into the motel room.
U.S. v. Joseph Pelletier

November 28, 2006

http://laws.lp.findlaw.com/1st/061287.html
Fourth Amendment – Vehicle Search Incident to Arrest – Maine Case

No Trunk? Entire Interior is ‘Passenger Compartment’

Where the vehicle contains no trunk, the entire inside of the vehicle constitutes the passenger compartment and may be lawfully searched incident to the arrest of an occupant. This bright-line rule extends to SUVs. 

a five-year term of supervised release.
Willard John Allen appealed from a judgment and sentence entered by the United States District Court for the District of Maine. After the District Court denied his motion to suppress evidence and statements, Allen was convicted by a jury of one count of conspiracy to distribute at least fifty grams of cocaine base and one count of possession with intent to distribute at least fifty grams of cocaine base. The District Court sentenced Allen to a 360-month term of imprisonment, and imposed 
Allen was arrested for driving to endanger on January 4, 2004, by Lewiston police officers.  The stop of Allen’s Isuzu Rodeo SUV that resulted in the arrest was prompted by a call from MDEA agents following the vehicle after suspecting that Allen had just made a drug buy in nearby Lisbon.  One of the agents questioned Allen after the arrest and, as a result of that questioning, established probable cause that a black duffel bag in the rear of the SUV contained cocaine.  Another agent searched the vehicle with a drug detection dog.  The dog alerted to the black duffel bag in the rear of the vehicle.  The agents searched the bag and found a substance that field-tested positive for cocaine.

The District Court denied Allen’s motion to suppress the fruits of the search of the Isuzu Rodeo because (1) the search was incident to a lawful arrest, or, alternatively, (2) was based on probable cause to suspect the car contained contraband.  Allen appealed the denial of the suppression motion.  While Allen conceded that the initial stop and arrest for driving to endanger were valid, he argued that the police exceeded the scope of what would otherwise have been a permissible search because they searched the “trunk” of the vehicle.  Allen also argued that the black duffel bag was not in his “immediate control,” because he could not reach the rear storage area of the vehicle without exiting the vehicle. Thus, according to Allen, “the rear storage compartment was [not] part of the passenger compartment,” and could not be permissibly searched incident to arrest.

The Appeals Court rejected the argument stating that it is clear that pursuant to a lawful custodial arrest, a police officer may search the passenger compartment, as well as the contents of any containers found within the passenger compartment of a vehicle in which the defendant is found at the time of arrest.  Such a warrantless search, however, must be proper in scope.  The Court noted that it has consistently held that the scope of such searches is determined by whether the area searched is generally reachable without exiting the vehicle.  Although the cases so cited all involved some form of sedan, the Court said that this bright-line rule extends to sport utility vehicles as well.  Thus, where a search is limited to areas accessible from within the passenger compartment, including areas that are “hatches,” or rear storage areas, it will be permissible in scope. 


U.S. v. Willard John Allen

November 17, 2006

http://laws.lp.findlaw.com/1st/052705.html
Fourth Amendment – Warrantless Entry of Premises – Maine Case

Officers’ Warrantless Entry of Home Lawful

Officers who entered the home of a mentally ill man without a warrant and thereafter shot and killed him were entitled to immunity in that the warrantless entry was based on exigent circumstances.

In February 2002, Michael Buchanan, a mentally ill man, was shot to death inside his isolated Maine home when he repeatedly stabbed one of two deputy sheriffs who had gone to check on Buchanan's safety and welfare.  Michael's brother Daniel sued under 42 U.S.C. § 1983 against Lincoln County, two sheriffs, and the two deputy sheriffs, saying that the officers should never have entered the house and that their warrantless entry violated the Fourth Amendment.  The suit did not allege that the officers were unjustified in the shooting – only that they were unjustified in entering the house, and so setting off the fatal chain of events.

The District Court entered summary judgment for defendants on all claims, and the plaintiff appealed to the First Circuit Court of Appeals.  The Appeals Court affirmed the grant of summary judgment in favor of Lincoln County, the two deputy sheriffs, and Buchanan's case manager.  The Court held that judgment for the State of Maine should be entered on the basis that plaintiff failed to establish a claim under Title II. 

The Appeals Court started its discussion of the Fourth Amendment claim by reiterating that in terms that apply equally to seizures of property and to seizures of persons, the Fourth Amendment has drawn a firm line at the entrance to the house.  Absent exigent circumstances, that threshold may not reasonably be crossed without a warrant.  Law enforcement officers may make warrantless entries when they reasonably believe that a person within is in need of immediate aid.

Plaintiff argued that there were no extenuating circumstances to justify the officers' decision to enter Buchanan's house without a warrant when they did, that no reasonable officer would have thought there were such circumstances, and that the entry inevitably led to Buchanan's death.  Buchanan's odd behavior and ranting did not justify entry into the house.  In fact, plaintiff argued, Buchanan made it clear that he wanted the deputies to leave, and had the officers done so, Buchanan would be alive today.  Plaintiff also argued that Buchanan posed no threat to himself.  The cut on his hand, as the autopsy photos showed, was not serious.  Nor did Buchanan pose any threat to anyone else. Furthermore, Buchanan did not provoke anyone: it was the officers who came to Buchanan and made him feel threatened, particularly when they entered Buchanan's house after he made it plain they should leave.  Plaintiff argued that a reasonable officer would have waited outside Buchanan's house before making such a precipitous entry.  After all, plaintiff 
argued, Hatch had asked the dispatch officer to contact Gilbert for advice on how to proceed.  Hatch should have waited to get that advice.

Emerson and Hatch argued that they reasonably believed their actions were lawful and were authorized by Maine's protective custody statute, which provides that if a law enforcement officer has reasonable grounds to believe, based upon probable cause, that a person may be mentally ill and that due to that condition the person presents a threat of imminent and substantial physical harm to that person or to other persons, the law enforcement officer may take the person into protective custody.  Plaintiff agrees that the statute meets constitutional standards.  And the Court agreed with plaintiff that the Maine statute does not permit warrantless entry into a home simply because officers think the occupant is mentally ill.
However, the Appeals Court determined that the officers had grounds to go to the house because someone matching Buchanan's description had been spotted attempting to light a fire on Terry Johnston's woodpile, Johnston had requested that they go and check on Buchanan's welfare, and she also said she was afraid her barn would be set afire.  In addition, the Court concluded that the officers had reasonable grounds to believe that Buchanan was mentally ill.  Hatch had been informed of this fact by another officer, and the call from Johnston gave rise to suspicion.  The phone call was not from an anonymous caller, and Johnston directly asked that the deputies check on Buchanan; Deputy Hatch also knew that Johnston had just spoken with Buchanan's mental health counselor, who was planning on visiting Buchanan the next day. Moreover, Buchanan's own behavior clearly confirmed his mental illness.  The Court concluded, as well, that the officers had reasonable grounds to believe that Buchanan presented a threat of imminent and substantial physical harm to himself or others, including the deputies themselves.  The cut on Buchanan's hand, caused by his punching out a window, need not have been life threatening for the officers to have been justified in entering the house.  In addition, as to the risk to others, Buchanan had threatened to kill Emerson and Hatch; he had thrown liquid at Emerson; he had spit at Emerson three times; someone matching his description had been spotted attempting to light a fire in his neighbor's woodpile; and the neighbor was afraid Buchanan would burn down her barn. 

The Court concluded that a reasonable officer could have believed that waiting was not a good idea.  There was no assurance the deputies could reach the social worker or that he would have been able to calm Buchanan or provide meaningful help to the officers from his remote location.  Plaintiff put on no evidence that a reasonable officer would have waited.  Further, the situation was escalating, with Buchanan punching out a window on a cold night, and the deputies did not know that the social worker would be available once the phone line was cleared.  The Court determined that even if the officers were mistaken, this was a reasonable judgment call, and they are entitled to immunity.
Estate of Michael Buchanan v. State of Maine, et al.

November 16, 2006

http://laws.lp.findlaw.com/1st/061466.html
Fourth Amendment – Reasonable Suspicion – Mistaken Belief
Mistaken Suspicion May Justify Stop

An objectively reasonable suspicion, even if found to be based on an imperfect perception of a given state of affairs, may justify a Terry stop.

It is unclear why the MDT screen inaccurately indicated a suspended license after having correctly indicated an active license.  Whether or not the defendant was driving with a suspended license, however, the fact that the officers, in line with the guidance they had received for interpreting the MDT screens, reasonably believed that his license was suspended adequately grounded their initiation of the stop.

On July 1, 2002, the Boston police were intensifying their patrol of the Grove Hall neighborhood in response to a recent incident of gun violence.  Just before 4:45 p.m. on that date, Officers Scott O'Brien and Steven Rioux spotted a Honda Accord and decided to run a check of its license plate because, as Officer O'Brien later testified, Hondas are stolen with more frequency than virtually any other make of automobile.  In Boston, police cruisers are commonly equipped with mobile data terminals (MDTs). These MDTs are linked to various databases including those of the Massachusetts Registry of Motor Vehicles and the National Crime Information Center.  Officer O'Brien entered the Honda's license plate number into the MDT and, according to both officers, the MDT indicated that the owner of the car had a suspended driver's license.

The officers pulled up behind the Honda near the corner of Blue Hill Avenue and Quincy Street.  O'Brien disembarked from the cruiser and approached the driver's-side door of the Honda, while Rioux approached the passenger's-side door.  O'Brien confirmed that the operator of the vehicle, Eddie Coplin, was the vehicle's owner.  He then asked Coplin to get out of the vehicle.  As Coplin did so, he tried to keep his right hand out of view and close the door behind him.  During that process, O'Brien spied a gun on the driver's seat.  O'Brien immediately placed Coplin under arrest and instructed Rioux to handcuff him.  When this transpired, the passenger in the stopped car, Sheila Fuentes, became visibly agitated, started to move into the driver's seat, and disregarded the officers' instruction to keep her hands in sight.  In response, the police handcuffed her as well.  Subsequent searches revealed 11 baggies of marijuana in Fuentes's purse and a sack of cocaine base in her lingerie.

Following his detention, Coplin insisted that he held a valid driver's license.  O'Brien re-entered the license plate number into the MDT and showed the defendant a screen that indicated the suspended license.  At that point, however, O'Brien noticed, apparently for the first time, a screen indicating that the defendant's license was in full force.

Coplin filed a motion to suppress the evidence of the Terry stop.  Both officers testified to have seen Coplin’s suspension information on the MDT screen.  In addition, another officer from the information technology division provided background information on the workings of the MDT system and its use within the police department.  Pertinently, this officer testified that after a query (such as a license plate number) is entered into an MDT unit, data from the networked databases filter back to the unit at varying speeds.  Speed depends on a miscellany of factors, such as whether a given database is busy fielding other inquiries from other requesters.  The MDT unit displays the information it receives 
in the form of successive screens.  The data reflected in the later screens supersede — that is, are more accurate and, hence, more reliable than — the data reflected in the earlier screens.  In order to receive the updated information screens, a user is prompted to hit a "next message" button.  Using this modality, every officer is trained to scroll through successive data screens in order to reach the most up-to-date information about the subject matter in question.  O'Brien testified that he had done exactly that. 

With respect to the MDT query in this case, the district court admitted into evidence a printout from the MDT system.  The printout tracked the flow of data beginning with O'Brien's initial entry of the license plate number at 4:45 p.m. (16:45:44) on the afternoon of July 1, 2002.  At the suppression hearing, there was conflicting testimony as to whether the active screen or the suspended screen appeared first.  Officer O'Brien testified that "it came up suspended first and then active." However, the MDT printout and the technology officer’s testimony both indicated that the active screen would have appeared before the suspended screen.  Since the district court reasonably credited the latter evidence, the Appeals Court assumed for purposes of the appeal that the active screen was displayed first.
It is clear that this printout, which was offered into evidence by the defendant, is not identical in format to the display the officers would have seen at the time the events unfolded; it did, however, track the sequence in which the data about the defendant and his vehicle would have been received by the officers' MDT unit.  The MDT printout indicated that five and six seconds later (that is, at 16:45:49 and again at 16:45:50), the data flow indicated that the car's owner had an active driver's license.  Instantaneously thereafter, also at 16:45:50, the printout indicated a suspended license.  While it could not determined from the printout whether O'Brien and Rioux actually had seen the earlier screens indicating a valid driver's license, testimony was offered that based on how the system works the officers would have had to scroll through the earlier screens in order to reach the later-received screen that reported a suspended license (the information upon which the officers based the stop).  
As to the stop itself, the District Court found Officer O’Brien’s testimony credible and his actions reasonable based on his belief that the MDT had displayed Coplin as having a suspended license.  The Court noted that events were unfolding rapidly in "real time."  Indeed, the printout reveals that there was a delay of only one second between the initial screen showing an active license and the later screen showing a suspended license.  Accordingly, the District Court concluded that the officers had reasonable suspicion to stop the defendant's car in order to investigate whether the driver was operating on a suspended license.  This reasonable suspicion justified the initial stop, and the combination of Coplin’s behavior, the sighting of the gun, and Fuentes's antics collectively justified the arrest and the ensuing searches. 

The Appeals Court found Officer O’Brien’s perception that Coplin’s license was under suspension to be objectively reasonable under the circumstances.  The Court noted that while blind deference to the perceptions of officers deciding whether to undertake a stop is inappropriate, deference is owed to objectively reasonable perceptions. Given that the suspended screen arrived after the active screen and thereafter continued to indicate that the defendant's license was suspended, we cannot fault a determination that Officer O'Brien's suspicion was objectively reasonable.  The fact that, as matters turned out, the 
defendant's license was not suspended at the time of the stop — a fact that the government conceded for purposes of the suppression motion — does not alter this assessment.  To be sure, O'Brien's reliance on the computer database record indicating a suspended driver's license constituted a mistake, regardless of whether, in initiating the stop, he relied solely upon the suspension information or acted upon a conflation of the conflicting responses.  The mistake was, therefore, one of fact, not of law.
 

U.S. v. Eddie Coplin

September 20, 2006

http://laws.lp.findlaw.com/1st/052077.html
Maine Supreme Judicial Court

Memory Refreshed – Hearsay – Traffic Infraction

Speeding Charge Upheld over Hearsay Objection

A witness may use a writing or object to refresh his memory while testifying. Although investigative reports by police officers are inadmissible hearsay, the fact that a document is not admissible does not prevent its use as a means of refreshing the recollection of a witness.
The West Bath District Court found that Dennis Hamel committed the civil violation of speeding 15 to 19 miles per hour over the limit.  Hamel appealed, claiming the trial court was wrong in admitting and relying on the testimony of the officer.  Hamel contended that the officer’s testimony was not the product of the officer’s independent memory, but rather was based primarily on the officer’s notes.  The Law Court, though, found that the record clearly supported [in the guise of relevant testimony by the officer] the trial court’s finding that the officer indeed had an independent memory of the event..  The Appeals Court affirmed the judgment.
State v. Dennis Hamel

January 30, 2007

2007 ME 18; 913 A.2d 1287; 2007 Me. LEXIS 17

http://www.courts.state.me.us/opinions/2007%20documents/07me18ha.pdf
Criminal Code – Self-defense – Use of Physical Force
Defense of Self-defense Improperly Applied

The trial court erred in evaluating defendant's defense as if he had actually used deadly force, rather than nondeadly force. The State had the burden to negate the [nondeadly force] justification defense beyond a reasonable doubt.

During an argument with his neighbor, the defendant case, pointed a rifle at a neighbor and guests in the neighbor's yard.  The defendant testified that he felt he needed to display the gun because the victim and his family verbally threatened him on the day in question and in the past, because he believed the victim and his "boys" would enter his property, and because he feared for his life.  The trial court evaluated this defense as if it were justification for the use of deadly force.  The Law Court found that the way defendant used the weapon did not constitute deadly force, but rather only nondeadly force.  Thus, the Law Court vacated the judgment of conviction.  The Court noted that since 1981, it has unequivocally held that using a gun in a threatening manner without discharging the weapon constitutes nondeadly force only, and does not amount to the use of deadly force.  

State v. Jeffrey Cannell

February 20, 2007
2007 ME 30; 916 A.2d 231; 2007 Me. LEXIS 29

http://www.courts.state.me.us/opinions/2007%20documents/07me18ha.pdf
Fourth Amendment – Search Warrant Affidavit – Nexus
Connecting Criminal Activity with Premises
Affidavits for search warrants must carefully connect the alleged criminal activity to the specific locations or places to be searched.

After the Androscoggin County Superior Court denied Raymond Samson’s motion to suppress images of alleged minor victims, he was convicted of multiple counts of gross sexual assault, sexual exploitation of a minor, and other crimes.  He appealed, arguing that the images should have been suppressed because the first warrant did not sufficiently identify the places to be searched, and because the warrant application for the second warrant relied on the tainted information in the first warrant.
On April 22, 2005, a detective with the Lewiston Police Department, who was also a member of the Maine Computer Crimes Task Force, applied for a warrant to search 297 and 299 Webster Street in Lewiston, described as Samson’s “home” and his “residence,” respectively.  The detective asserted the following facts in the affidavit supporting the warrant request.  The detective had recently interviewed four people who reported that Samson had taken nude pictures of three of them when they were under the age of eighteen.  One of the victims stated that he had known Samson for a few years and during that time, Samson had offered him gifts in return for engaging in sexual acts and allowing Samson to take photographs.  Samson also showed him sexually explicit images of other young males.  While playing solitaire on Samson’s computer one day, the victim found a file containing nude pictures of his ten-year-old brother.  He moved the images to the recycle bin, but never deleted the files.  The next day, Samson invited the victim over to talk and asked him to engage in a sexual act. The victim left immediately.

The other two victims, another male and a female, had similar experiences with Samson.  Samson offered them gifts and allowed them to stay “in one of his two residences” on the condition that they permitted him to take nude pictures of them.  The male stated that he had met Samson when he was 14 or 15 years old and that Samson had told him that he would sell the pictures to a magazine distributed out of the Netherlands.  He also awoke one day to Samson performing oral sex on him.  He moved in and out of Samson’s residence three times over the next two years.  During one of his stays at Samson’s residence, his girlfriend, the female victim, had also lived with him.  The female victim confirmed her boyfriend’s statement and gave the detective a copy of a photograph that Samson had given her depicting her and her boyfriend in the nude.  All of the victims stated that Samson had a laptop and a desktop computer, a large number of burnable compact discs, cameras, and at least one digital video camera.  The detective asserted in the affidavit that based on his training, knowledge, and experience, communications are often stored on computers or disk drives, and can be retrieved from the computer even after being deleted or erased.  He also averred that persons who engage or attempt to engage in sexual acts with minors often collect sexually explicit material.  Based on these facts, and his training and experience, the detective asserted his belief that computers and other electronic storage media located at 297 and 299 Webster Street in Lewiston were used for possessing and producing sexually explicit digital images of minors.  A justice of the peace issued the search warrant.  The police executed the warrant and recovered numerous photographs of the victims exposing their genitals or engaging in sexual acts.
The Law Court found that “a common sense reading of the affidavit supports the inference that the police were likely to find evidence of the collection and production of sexually explicit images of minors in both buildings [Samson owned two homes on adjoining properties, both of which were searched].”  This inference was stated by the Court in its conclusion that the detective’s opinion that evidence of sexually explicit images would likely be found in defendant's homes, along with the victims' statements included in the affidavit, established a nexus between the homes and images, as a reasonable person could have concluded that there would be evidence of wrongdoing in both homes.  However, the Court noted that rather than relying on an inference, “it would have been better practice had the detective clarified in the affidavit how the events were connected to each of Samson’s residences, described why he believed the computers and other electronics might be found in both homes, and articulated that Samson had control over both residences.”
State v. Raymond Samson

February 27, 2007

2007 ME 33; 916 A.2d 977; 2007 Me. LEXIS 33

http://www.courts.state.me.us/opinions/2007%20documents/07me33sa.pdf
Fourth Amendment – Vehicle Stop – No Reasonable Suspicion

Vehicle Stop at Burglary Checkpoint Upheld

Brief highway checkpoint stops, when appropriately tailored by police seeking information about a crime of considerable public concern that was in all likelihood committed by others, do not violate the Fourth Amendment rights of motorists.

After the Superior Court in Aroostook County denied his motion to suppress evidence, Defendant Jason Gorneault entered a conditional guilty plea operating under the influence and operating after habitual offender revocation, and appealed the denial to suppress evidence.

An officer investigating a burglary sought the public's help by signaling to all passing motorists to stop so that he could briefly ask them if they had noticed anything suspicious in the area.  The burglary had occurred only 30 minutes to two hours before.  After defendant's vehicle was stopped, an officer noticed several indications that defendant had been drinking, and, following the field sobriety tests, defendant was arrested.  Defendant argued that his vehicle was stopped improperly.  The Law Court disagreed and affirmed the District Court’s denial of the motion to suppress.

Generally, an investigatory traffic stop is constitutionally legitimate if the officer conducting the stop has “an articulable suspicion that criminal conduct has taken place, is occurring, or imminently will occur, and the officer’s assessment of the existence of specific and articulable facts sufficient to warrant the stop is objectively reasonable in the totality of the circumstances.”  However, suppression is not always warranted when police stop a vehicle without reasonable articulable suspicion.

In Illinois v. Lidster,
  police set up a highway checkpoint at the scene of a hit-and-run accident that had taken place one week earlier to obtain any helpful information from the motoring public.  As vehicles stopped at the checkpoint, police asked the drivers whether they had seen anything relating to the accident and handed them a flyer seeking assistance in identifying the driver, who had fled the scene of the accident.  As he proceeded through this checkpoint, Lidster, the defendant, swerved, nearly hitting an officer; he also smelled of alcohol.  Lidster was arrested and later charged with operating under the influence of alcohol.  The United States Supreme Court upheld the state trial court’s denial of Lidster’s motion to suppress, noting that in an information-seeking highway stop, the purpose is not to determine whether the vehicle’s driver is committing a crime, but rather to seek helpful information in order to apprehend the perpetrator of a specific crime committed by another.  Because (1) police were seeking information about a specific crime, instead of finding perpetrators of “unknown crimes of a general sort”; (2) police tailored their checkpoint to fit their investigatory needs; (3) the stops were very brief in duration and unlikely to arouse anxiety or alarm; and (4) the police did not act in a discriminatory manner, the Court held that the stop of Lidster did not violate his rights under the Fourth Amendment.

The Law Court said that the circumstances of the brief stop of Gorneault’s vehicle and of his subsequent arrest are substantially similar to those in Lidster.  Police set up a roadside inquiry of every vehicle passing through an area where a crime had recently been committed for the purpose of obtaining information about the crime and its perpetrator. The stop was of very brief duration and unlikely to cause alarm or anxiety, and the questions were limited to those related to the recently committed burglary.  The purpose of the brief stop and the inquiry was not to determine if the drivers themselves committed a crime, nor to conduct general crime investigation, but rather was in response to a specific crime committed at a specific time and in a specific location.  Gorneault’s condition was observed during that brief stop.
State v. Jason Gorneault

April 10, 2007

2007 ME 49; 918 A.2d 1207; 2007 Me. LEXIS 51

http://www.courts.state.me.us/opinions/2007%20documents/07me49go.pdf
Fifth Amendment – Miranda – Custodial Interrogation

Bomb Threat Confession Suppressed

The test of whether an individual was in custody is an objective one, expressed as whether a reasonable person, standing in the defendant's shoes, would have felt he or she was not at liberty to terminate the interrogation and leave.

Defendant Hamza Hassan was convicted in Cumberland County Superior Court of terrorizing.  He appealed the trial court’s denial of his motion to suppress statements he made to the police.

The Law Court agreed that Hassan’s interrogation by the police was, at least in part, a custodial interrogation, and because no Miranda warnings were given to him, his motion to suppress those statements should have been granted.  There was no real dispute that the detective's direct questions, designed to elicit an incriminating response from defendant, constituted "interrogation."  There came a point in the interrogation that a reasonable person in Hassan’s position would have believed that he was not free to leave, i.e., that he was in custody.
  Although Hassan was never subjected to physical restraint and the interview only lasted 45 minutes, weighing all of the factors and viewing the totality of the circumstances, including defendant's status as an immigrant on probation for a juvenile offense, that he was miles from his home without transportation, and that the detective made it clear that he was the only suspect, a reasonable person in defendant's position would not have felt free to leave. The potentially incriminating statements were made after the interrogation became custodial.

At approximately 1:13 P.M. on December 15, 2005, three uniformed police officers were dispatched to 31 Springbrook Way in Portland after a bomb threat that had been received by Portland High School was traced to a telephone number at that address.  Only Hassan, a nineteen-year-old Somali immigrant, and his grandmother, who did not speak English, were at the house when the officers arrived.  Hassan stated that he was at home with his grandmother at the time the officers told him the bomb threat had been called in, and gave a written statement to the officers.  Hassan also told the officers that he was willing to go to the Portland police station to talk to a detective.  Hassan was permitted to change his clothing and was then transported to the police station, over eight miles away from his home, in the back of a police cruiser.

At the station, Hassan was taken to a small windowless room on the fourth floor of the building.  A detective questioned him and recorded the entire interview on videotape.  At the beginning of the interview, in response to the detective's question, Hassan stated that he felt free to leave.  Hassan also informed the detective that he was on probation for a juvenile offense.  During the course of the interview, Hassan repeatedly denied calling the school, but did indicate that his sister had called the school to inform them that she 
was sick and would not be attending classes.  After Hassan's repeated denials, the detective told him to "stop bullshitting," and further said that the bomb threat call had been recorded and that he had Hassan's voice on tape, even though the detective knew that no such recording existed.  Hassan asked if he could hear the recording, and the detective stated that he could, but that copies were being made and it would take time.
The detective told Hassan to "step up," that he was not going to leave, and that the whole thing was not going to go away.  Hassan stated that his juvenile probation officer was not going to believe him, and the detective told him that the probation officer had nothing to do with this case.  Hassan said that he was afraid to admit to calling in the bomb threat, and the detective responded, "Evidence is evidence."  The officer asked Hassan if he was a man or a coward.  Hassan stated that he did not want to be a man and take another person's blame, at which point the officer said that he was not asking Hassan if he did it, and further stated, "All the evidence clearly indicates you did."  The detective again told Hassan that the phones at Portland High School not only trap the phone number of incoming calls, but also record the call.  Hassan then stated to the officer, "If I leave the office right now, I'm going to jail" and the detective said, "I don't know that.  Uniformed officers make that decision."  Hassan said, "I don't know if there is no bomb, that's the problem."  He then asked if he could speak to his probation officer.
The detective arranged for Hassan to talk to his probation officer on the telephone. Following the call, Hassan told the detective that the probation officer said that he would be sent to a juvenile detention facility, and that he would not be going home.  The detective again stated that his intention was to determine if he was dealing with a "jerk kid" or someone who had made a mistake.  Hassan began crying and asked if the charge was a federal offense.  The detective explained that it was not, but that because there had been several recent school bomb threats, he needed to take this threat seriously.  Hassan, still crying, said that he was late for work, that he was due to start college soon, that he had not done anything wrong in the past three years and asked, "What happened?"  He then said "if you want to know my point of view, there was no bomb."  The detective asked him if he was just bored and Hassan said that he was not bored, he was writing his resume and watching television.  The detective asked him, "Why the phone call?" and Hassan said, "I don't know" and that he needed to take care of his parents and sisters.  The detective asked Hassan if he had anything to do with the bomb threats that had been called into other schools, and Hassan answered, "No."  The detective then asked if it was a one-time stupid thing and Hassan answered, "Yeah man."  The detective testified that, at some point that afternoon, the decision was made to arrest Hassan because Hassan was on probation.  Uniformed officers arrested Hassan and charged him with terrorizing, and took him to the Long Creek Youth Development Center.
State v. Hamza Hassan

March 29, 2007

2007 ME 77; 2007 Me. LEXIS 79

http://www.courts.state.me.us/opinions/2007%20documents/07me77ha.pdf
Fifth Amendment – Miranda – Custodial Interrogation

Confession Not Result of Custodial Interrogation

No Miranda warnings were required because the conversation with the suspect did not constitute custodial interrogation.  The defendant’s demeanor and conduct throughout his interrogation manifested a desire to cooperate and answer the detectives' questions, and the detectives were conversational and non-confrontational. No reasonable person in the defendant’s position would have believed he was in police custody, or constrained to any degree.

Defendant Frank Dion appealed his conviction by the Androscoggin County Superior Court for gross sexual assault, unlawful sexual contact (Class B), and sexual misconduct with a child less than twelve years of age (Class C).  Dion contended the trial court was wrong in denying his motion to suppress statements he made to the police because he was not advised of his Miranda rights prior to custodial interrogation.  He contended that he was in de facto police custody at the time he made his statements, and that the statements must be suppressed because he was never given Miranda warnings.  He argued that he reasonably believed that he was in custody because: (1) the police initiated the contact; (2) the police implied that there was probable cause to arrest him; (3) the police manifested their subjective beliefs that Dion had committed the crime; (4) Dion manifested to the police his belief that he was under arrest; (5) the focus of the investigation was that Dion had committed a gross sexual assault; and (6) the conversation was lengthy.

The Law Court affirmed the denial of the motion to suppress because the totality of the factors supported the conclusion that Dion was not in police custody.  At the beginning of the conversation, the officers believed that they did not have probable cause to arrest Dion because the allegation of contact had come from a three-year-old.  Although the officers developed probable cause to arrest Dion at some point, they never indicated to him that they had probable cause to arrest him.  Dion's behavior suggested that he subjectively knew he had control over the conversation. The confession was voluntary.
On October 2, 2005, Deputy Travis Lovering and another uniformed officer of the Androscoggin County Sheriff's Department traveled to the residence of Rebecca Hinkley in Leeds to investigate a reported assault of Hinkley's three-year-old daughter.  During discussions with the victim and her mother, they learned that the victim had spent the previous night with a neighbor, Frank Dion, who lived across the street.  The victim indicated to the officers that she had touched Dion's genitals, that Dion had touched her genitals, and that Dion had shown her pornography.  Deputy Lovering then requested the assistance of Detective Sergeant William Gagne of the Androscoggin County Sheriff's Department who arrived on the scene shortly thereafter.

Lovering and Gagne crossed the street to Dion's home.  Their intention was to speak with Dion to see if he would talk about the incident.  The officers had not made any decisions about arrests at that time.  The officers were uniformed and had parked in front of Dion's house.  The officers knocked on Dion's front door, and one of Dion's children answered, quickly followed by Dion.  Dion had seen the police across the street at the Hinkleys' home.  When the officers asked Dion where he would be most comfortable speaking with 
them, Dion replied that the front steps of his house would be acceptable.  At the beginning of the conversation, Dion instructed his children to go inside the house.  The officers informed Dion that they were investigating a reported incident with the victim.  At first, Dion denied any knowledge of the incident, but later told the police that the victim walked in on him while he was masturbating.  The tone of the discussion was conversational, and the officers remained calm and polite.  The officers never told Dion that he was not free to leave or that he was required to speak to them.  At no point during the conversation did the officers place Dion in handcuffs or restrain him in any fashion. The officers never drew their guns.

During the course of the interview, Lovering repeatedly told Dion that Lovering "knew what happened," and that it was in Dion's best interest to explain whatever happened in his own words.  Lovering encouraged Dion to "be a man about it."  About three minutes into the conversation, Dion stated that he had been looking at pornography on his computer while the children played in another room.  The officers told Dion that the victim's account of the incident greatly differed from his.  They again told him that it would be in his best interest to tell the truth, and encouraged him to say exactly what happened.  About ten minutes into the conversation, the officers asked Dion if he wanted to go into his house so they would not be in the presence of Dion's girlfriend, but Dion expressed his preference to stay on the front steps.  Lovering asked Dion if the victim had seen any pornography, which Dion denied.  Lovering told Dion that "a three-year-old doesn't make up stories like that and to be able to explain every detail like she did to me . . . . I know you're lying and what I want you to do i[s] to tell me the truth."  Dion then told the officers that he showed the victim pornography while she was sitting in his lap.

The officers once again told Dion that they knew exactly what happened, but they stated they were willing "to give him the option" to explain what happened in his own words, because "it would actually look better for you to come out and say, 'You know what, I really messed up this morning a little bit.'"  Dion then told them that he exposed his genitals to the victim for a couple of minutes.  After conversing for about 20 minutes, the officers reminded Dion that they had spoken to the victim, and that they knew there was more to it than what he was telling them.  They told Dion that they were giving him the chance to say what happened and to get it off of his chest, but the decision was up to him.  After a long pause, Dion told the officers, "I take it I'm under arrest, right."  The officers told him that he was not under arrest.  After another long pause, Dion admitted that the victim had touched his genitals, and he had touched the victim's genitals.  About 29 minutes into the conversation, after describing the sexual touching, Dion asked if he could smoke a cigarette.  Lovering reminded Dion that it was his house, and he could do whatever he wanted.  Dion called to his girlfriend and his son to retrieve his cigarettes, and the officers told him that he could go up to the door because it was his house.  Dion then smoked the cigarettes outside.

Dion then told Lovering that he had performed oral sex on the victim.  Lovering then asked Dion to prepare a written statement describing the prior events.  Dion agreed.  Dion made the statements noted above within the first thirty-five minutes of questioning.  After Dion had signed a written statement, Gagne asked Dion if he wished to explain to his girlfriend, who was still in the home, the nature of his discussion with the officers.  Dion 
told his girlfriend that he had touched the victim.  At the conclusion of the interview, the officers arrested Dion.

State v. Frank Dion
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Fourth Amendment – Search Warrant – Probable Cause – Exigency
No PC to Justify Seizure or Search Warrant
The police lacked probable cause to search defendant's home.  Thus, their warrantless entry into home to secure the premises pending issuance of search warrant was not justified by exigent circumstances.  The resulting affidavit, based on confidential informant information, without the paragraphs detailing observations made during the warrantless entry, did not provide sufficient probable cause to justify the issuance of the warrant.
Charles B. and Sharon R. Rabon appealed from judgments of conviction entered in the Oxford County Superior Court on Charles's conditional guilty plea for unlawful furnishing of a scheduled drug (Class C), and on Sharon's conditional guilty plea for unlawful possession of a scheduled drug (Class D). The Rabons contended that the court was wrong when it denied their joint motion to suppress based on its conclusion that an initial warrantless entry into the Rabons' apartment by officers of the Rumford Police Department was unlawful, but that suppression of the evidence was not required based on the inevitable discovery exception to the Exclusionary Rule.  The Law Court concluded that because probable cause to search did not exist without the information obtained during the initial warrantless entry.  There being no exception to the Exclusionary Rule or the Warrant Requirement, the convictions were overturned.
During the summer of 2004, the Rumford Police Department received information indicating that the Rabons were involved in transporting cocaine from Florida for sale in Maine.  The Rumford police, in cooperation with the Maine Drug Enforcement Agency (MDEA), investigated the Rabons, and on August 13, 2004, sought and obtained a warrant to search the Rabons' apartment for evidence of drug trafficking.

The information concerning the Rabons' activities came from a confidential informant who was the subject of a pending criminal charge or charges.  The informant requested prosecutorial consideration if any of the information he or she provided proved helpful in a drug trafficking case.  The confidential informant claimed that Charles Rabon drove to Florida several times during the year to pick up large amounts of cocaine, brought the cocaine back to the apartment that he shared with his wife Sharon in Rumford, and then distributed most of his cocaine to local dealers for sale at local bars where Charles operates a karaoke business.

On August 13, five police officers were sent to the Rabons' apartment to secure the scene in anticipation of the issuance of a search warrant that was to be sought by other officers.  The officers arrived at the Rabons' apartment at 11:58 A.M.  An officer in plain clothes, 
but wearing a vest that clearly identified him as a police officer, knocked on the closed front door of the apartment.  One of the other officers observed a woman peek through the blinds of a window near the door.  One of the officers heard the woman say "Oh shit," and observed her run toward the back of the apartment.  The officers immediately opened the door and entered the apartment without consent and located both Rabons.  Charles was found sitting at a desk on which there was a container of white powder and a digital scale.  The officers handcuffed the Rabons, conducted a brief safety search of the house for firearms or other inhabitants, took photographs of the inside of the apartment, and made a list of the telephone numbers listed in the Rabons' telephone's caller ID.  The officers then sat with the Rabons to await the issuance of a search warrant.
The MDEA agent who participated in the preparation of the warrant request included in paragraphs 10 and 11 of his affidavit information concerning the other officers' warrantless entry into the Rabons' apartment.  The District Court issued a search warrant at 4:31 P.M.  The resulting search of the apartment led to the seizure of cocaine and money.  The first paragraph of the warrant affidavit details the agent's training and experience in law enforcement and drug investigations.  The second paragraph explains that the agent was seeking the warrant at the request of the Rumford Police Department to search the Rabons' apartment and van "both situated at 73 Plymouth Avenue in Rumford (Oxford County), Maine[,] . . . for cocaine and other evidence as it pertains to possession, furnishing and/or trafficking of scheduled drugs."  The remaining paragraphs detail the initial information provided by the informant in June of 2004, and on August 11 and 13, 2004, and explain the extent to which the police were able to corroborate the same.
The affidavit reported that the police corroborated that the Rabons' blue van was not at their apartment on August 11 and 12, and that it returned on August 13, a period corresponding to the informant's claim that the Rabons' were returning from a drug run to Florida.  In addition, the affidavit reported police corroboration of the Rabons' names, telephone number, address, car, color of their apartment building, the fact that Charles Rabon had received a summons for excessive noise and had not been subject to a search, and that two bars in the Rumford and Mexico area, named by the informant as locations where Charles Rabon trafficked in drugs, were known to the police as places where drugs are trafficked.  As already noted, it also contained a description of the entry into the Rabons' apartment by the police earlier that day.
The Superior Court determined that the initial warrantless entry into the Rabons' apartment was illegal and not justified by the exigent circumstances exception to the warrant requirement, stating that the police created the exigency by knocking on the apartment's door.  Nonetheless, the court concluded that suppression of the evidence obtained as a result of the initial and post-warrant searches of the Rabons' apartment was not required. The court applied the Inevitable Discovery Exception to the Exclusionary Rule
, and concluded that "the warrant was truly independent from the [initial] illegal 
entry[,] and discovery of the physical evidence by that lawful means was truly inevitable."
The Rabons' central contention was that because the officers lacked probable cause to search the apartment prior to the warrantless entry, no evidence gathered from the initial warrantless entry into the apartment or from the subsequent search of the apartment pursuant to the warrant can be admitted against them.  The State contended that the contested evidence was lawfully seized because the officers' initial warrantless entry into the apartment was justified by the exigent circumstances exception to the warrant requirement, which justified a reasonable, temporary seizure in order to secure the premises and preserve any evidence within it pending the issuance of a search warrant.  The State also argued that the Inevitable Discovery Exception permitted the admission of the evidence seized from the Rabons.
The exigent circumstances justification for warrantless searches applies when there is a compelling need to conduct a search and insufficient time in which to secure a warrant.  However, probable cause is a prerequisite for the exigent circumstances justification to apply.  Accordingly, the exigent circumstances exception to the warrant requirement authorizes the warrantless entry in this case only if the officers had probable cause to search the Rabons' apartment at the time they made the decision to enter the Rabons' apartment.
The temporary seizure of a residence for the purpose of preserving evidence pending the issuance of a warrant is another recognized exception to the warrant requirement.  Such a seizure is constitutionally sound under certain circumstances, but only if the officers have probable cause to search at the time they entered the residence.  As applied here, if the officers did not have probable cause to search the premises at the time they entered the residence, then this exception is inapplicable.
The Inevitable Discovery Exception is an additional analytical framework for considering the suppression of the evidence if it is concluded that the initial warrantless entry into the Rabons' apartment prior to the issuance of the search warrant was unlawful because there was no probable cause.  The inevitable discovery exception to the exclusionary rule permits the use of evidence that has been obtained in violation of the Fourth Amendment when that evidence inevitably would have been discovered by lawful means.  The specific question presented here is whether the evidence discovered by the police when they initially entered the Rabons' apartment with the intent of securing it would have been inevitably discovered through lawful means.  If a warrant would not have issued without the information resulting from the initial warrantless entry reported in paragraphs ten and eleven of the affidavit, there would not be a lawful means to enter the apartment, and it would not be inevitable that the police would have lawfully discovered the evidence they discovered during their initial warrantless entry.  Accordingly, for the inevitable discovery exception to apply in this case, it requires that the police had probable cause at the time they entered the Rabons' apartment.

Probable cause is established when, given all the circumstances set forth in the affidavit before the magistrate, including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.  When a warrant affidavit reports information provided by an informant, the veracity and basis of knowledge of the informant are factors to be considered.  The warrant affidavit signed by the MDEA agent was based largely on information provided by the confidential informant.  The affidavit revealed very little about the informant's background.  It reported that the confidential informant contacted the police wishing to share information about drug trafficking occurring in Rumford in order to receive "prosecutorial consideration if any information provided is helpful in a drug trafficking case."  The informant was described as not being on probation, but as being on bail for non-drug related offenses; as not receiving any remuneration in exchange for information; and as having provided additional information on other drug trafficking in the area.  The affidavit did not provide any details regarding this additional information, or whether it had been found to be accurate.
Moreover, the affidavit failed to explain the basis for the informant's knowledge that the Rabons were engaged in drug trafficking.  The affidavit did not assert that the informant had actually seen firsthand any contraband or criminal activity.  The affidavit also did not contain any statement to the effect that the informant had been determined to be or was otherwise believed by the MDEA agent or other law enforcement officials to be a reliable reporter of information.  The informant was not a disinterested "citizen informant," but was instead a "confidential informant" who disclosed information to the authorities in hopes of lessening his or her own exposure to criminal sanctions.  Courts are much more concerned with veracity when the source of the information is an informant from the criminal environment rather than an average citizen who has found himself in the position of a crime victim or witness.
The affidavit in this case revealed that the police corroborated, only to a limited degree, the informant's report that Charles and Sharon Rabon had recently left Florida and were en route back to Rumford in their van in possession of cocaine.  Specifically, the police observed that the Rabons' van was not parked at their apartment on August 11 and 12, and that the van returned on August 13.  The MDEA agent's affidavit also corroborated other information provided by the informant, such as the Rabons' names, telephone number, address, car, the color of their apartment building, and the fact that Charles Rabon had received a summons for excessive noise and had not been subject to a search.  The corroboration of this readily available information revealed that the informant, or the persons providing information to the informant, were familiar with the Rabons.  The informant's identification of two bars in the area known to the police as sites where drugs are trafficked established that either the informant, or the persons providing information to the informant, were generally familiar with drug activity in the area.  The affidavit contained no corroboration of the informant's claim that Charles Rabon had a karaoke business, nor did it contain information that corroborated whether Charles Rabon was ever present at the two bars where the informant alleges the drugs were sold.
State v. Charles Rabon, et al.
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� To establish a Fourth Amendment violation based on excessive force, a plaintiff must show that the defendant officer employed force that was unreasonable under the circumstances.  See Graham v. Connor, 490 U.S. 386, 397 (1989).  Whether the force used to effect a particular seizure is reasonable "must be judged from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight."  The reasonableness inquiry is objective, to be determined "in light of the facts and circumstances confronting [the officers], without regard to their underlying intent or motivation."   There must be "careful attention to the facts and circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight."


� The Supreme Court explained the process for determining qualified immunity in Saucier v. Katz, 533 U.S. 194 (2001).  The application of Saucier employs a three-part test in which it is determined (1) whether the claimant has alleged the deprivation of an actual constitutional right; (2) whether the right was clearly established at the time of the alleged action or inaction; and (3) if both of these questions are answered in the affirmative, whether an objectively reasonable official would have believed that the action taken violated that clearly established constitutional right.





� See Hudson v. Michigan, 126 S. Ct. 2159 (2006).  Summarized in the 2006 Case Law Update, starting at page 6.


�Also sued was the State of Maine and the County on the theory that they failed to reasonably accommodate Buchanan's need for mental health services as required by Title II of the Americans with Disabilities Act (ADA), thus causing his death.  Plaintiff further made the constitutional claim that Buchanan's case manager, Joel Gilbert, and Gilbert's supervisor, Julianne Edmondson, violated Buchanan's "class of one" equal protection rights.  Because this case involved an attack on the constitutionality of a federal statute, the court notified the U.S. Attorney General, who in turn intervened.





� This dichotomy is important because of the material difference between traffic stops based on a police officer's mistake of law and those based on a police officer's mistake of fact.  Stops premised on a mistake of law, even a reasonable, good-faith mistake, are generally held to be unconstitutional.  Stops premised on mistakes of fact, however, generally have been held constitutional so long as the mistake is objectively reasonable.   A finding of reasonable suspicion demands only an objectively reasonable appraisal of the facts — not a meticulously accurate appraisal.





� See 540 U.S. 419 (2004), and the 2004 Case Law Update for a summary of the case starting on page 3.


� Courts consider a number of factors in determining whether an individual was in custody, factors that are not viewed in isolation but in their totality:


(1) the locale where the defendant made the statements;�(2) the party who initiated the contact;�(3) the existence or non-existence of probable cause to arrest (to the extent communicated to the defendant);�(4) the subjective views, beliefs, or intent that the police manifested to the defendant, to the extent they would affect how a reasonable person in the defendant's position would perceive his or her freedom to leave;�(5) subjective views or beliefs that the defendant manifested to the police, to the extent the officer's response would affect how a reasonable person in the defendant's position would perceive his or her freedom to leave;�(6) the focus of the investigation (as a reasonable person in the defendant's position would perceive it);�(7) whether the suspect was questioned in familiar surroundings;�(8) the number of law enforcement officers present;�(9) the degree of physical restraint placed upon the suspect; and�(10) the duration and character of the interrogation.





� Inevitable discovery is an exception to the Exclusionary Rule.  The exception states that if that if illegally obtained evidence would in all likelihood eventually have been discovered anyway in the normal course of events, it is admissible in spite of the primary illegality
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