Chapter 33 Stakeholder Meeting

January 27, 2011
Cross Office Building, Room 103
Attendees:

Ansley Newton, MDOE (Facilitator)

Arthur Keenan MDOE

Debbie Gilmer, Syntiro

Ron Taglienti, National Alliance on Mental Illness of Maine

Sandra MacArthur, Deputy Executive Director, Maine School Management Association

Jude Herb, Parent

Marla DiBrase, Board Member, Autism Society of Maine

Paul Nau, Executive Director, Woodfords Family Services

Frank Sherburne, Superintendent, RSU #57

Robin Pelletier, Maine Parent Federation

Pauline Lamontagne, MDOE

Dean Baily, Special Projects Manager, Sweetser

Barbara Gunn, Director, Southern Penobscot Regional Program

Nancy Connelly, MDOE

Diane Smith, Attorney, Disability Rights Center of Maine

Jill Adams, Executive Director, Maine Administrators of Services for Children with 
Disabilities

Frank McCabe, Maine Association of School Psychology

Alison Marchese, Director of Special Services, Scarborough School Department

Nancy Cronin, Maine Developmental Disabilities Council

Deb Friedman, Deputy Commissioner, MDOE

Jonathan Leach, Executive Director, The Childdren’s Center

Deborah Butler, Maine Education Association

Jon Braff, MDOE

Steve Spear, MDOE (Recorder)

Ms. Newton reviewed the agenda.  She stated that in response to stakeholder feedback MDOE would not limit the size of the consensus-based rulemaking (CBR) group and would welcome and any and all stakeholders who wished to participate.  In addition, those who wish to participate as interested parties are welcome to attend the meetings as observers and will receive copies of the minutes.  

Mr. Keenan reviewed the history of Chapter 33.  A copy of the original public law authorizing the rule will be sent to all members.

Consensus activity:  The members broke into two groups and worked to develop definitions of consensus.  Additionally, one group reflected upon what a group looks like when it is moving toward consensus, while the second group considered what a group moving away from consensus would look like.

Judy Shaw, Securities Administrator for the Maine Office of Securities, was invited to the meeting to speak about her experience using CBR.  She emphasized the following points:

· Potential members must be fully informed regarding the amount of time they will be asked to devote to the process, as well as the precise definition of the issues to be considered.  Only those who can fully commit should participate.

· The process works best when stakeholder groups select a delegate to represent them.  The delegate should communicate effectively with the group she or he represents, and have full decision-making authority.

· The term consensus-based development is more reflective of the process.  It should be made clear to group members that they are not tasked with formulating the final version of the rule, which is the agency’s responsibility, but are instead developing a set of recommendations.  

· The activities of the group must be wholly transparent and an appropriate record maintained.  Minutes should be distributed to all members and interested parties.

· Consensus refers not only to the ability and will of a group to make decisions, but also to the willingness of group members to accept the decisions and to carry them out.  There is no point in using the CBR process if members are unwilling to honor the outcomes.

· Members must be realistic regarding their expectations for success.  CBR does not always work, and the group should be flexible enough to consider alternatives if the work is not progressing as expected.  

In response to a question, Mr. Keenan confirmed that this revision of Chapter 33 falls into the “major substantive” category, which means that the proposed rule must be submitted to the legislature for approval and authorization.  

Ms. MacArthur asked if MDOE would be able to properly staff a CBR process.  Ms. Newton explained that MDOE had committed three staff members to the project; a facilitator, an MDOE representative, and a recorder. 

Ms. MacArthur also stated that, given the amount of time that had already elapsed, the team and MDOE can not afford to wait two years before getting something to the legislature.  Ms. Friedman suggested that the group adopt a tiered system of decision making that would identify top priorities to be addressed immediately, in order that the most important revisions could be submitted during this legislative session.    

Ms. Gilmer expressed concern that there was only one participant representing the parent/child perspective.  Mr. Keenan re-affirmed that MDOE will include any additional members that are willing and able to commit to the process.  

Mr. Bailey presented the perspective, based upon his experience, that an agency-driven process works best.  MDOE should be more decisive in setting parameters to guide the process.  MDOE has the authority to set strict time limits, determine membership, and concisely define the mission.  What goes forward to the legislature is not the group’s recommendation, but the agency’s rule.  

Ms. Adams asked if MDOE is ready to put in rulemaking for this legislative session.  Mr. Keenan replied that it was, and Mr. Braff explained that much of the delay in beginning this process was due to MDOE’s determination to be as responsive as possible to the feedback and wishes of stakeholders.  

A member asked how the CBR process under discussion differed from the process adopted by the LD 1741 Resolve Stakeholder Group facilitated by Jaci Holmes.  Mr. Sherburne, who had served as a member of this group, explained that the process they used was not, strictly speaking, CBR, but was nevertheless consensus driven.  There was a high level of trust that members would live with the outcomes and that MDOE would honor them.  The team focused on research and data-gathering, and avoided getting mired down in debates about right and wrong.  

Ms. Connelly reminded the group that MDOE is about to undergo a major leadership transition, and that the current MDOE position on the revision of Chapter 33 reflects the thinking of the current leadership.  

Ms. Smith stated her belief that legislators would prefer not to become involved in influencing the outcome of the revision process but would instead prefer that the stakeholder group and MDOE effectively address the issues and give them something they can approve. 

Ms. Cronin expressed her hope that the revision process can somehow address the “hole” in the certification/criminal background check process which currently makes it possible for an abuser to be fired (confidentially) from one district and hired in another.  

Ms. Newton gave each member the opportunity to share any additional comments they might have.  Team members expressed overwhelming support for immediately moving forward with the CBR process, despite whatever anticipated or unanticipated obstacles may exist.  Ms. Adams stated her belief that members were not that far apart in their positions and that the process would probably not take that long.  Ms. Friedman said that her interactions with the Governor’s office suggest that this is not a partisan issue and that the CBR process should work well.

Members were then asked to state what they believed to be the priorities that should be immediately addressed by the team.  Suggestions included the following:

· Defining restraint and seclusion timeout, and determine the scope of Chapter 33.  What behavior by adults is covered by this rule, and what is the relationship between Chapter 33 and section 4009.

· Data collection

· Accountability:  Who reports what to whom and how often.  Parent notification, training how to properly restrain.

· Something we already agree on:  the elimination of prone restraint.

· The elimination of all dangerous restraints.  Training, on restraint and the regulation.

· Prone restraint and other dangerous holds removed.  Accountability, including clarifying where reports go, who is the overseeing entity.

· Establishing an internal referral protocol for schools.  When should a referral go to nurse, guidance counselor, or clinician.

· Training on de-escalation skills, and defining the term “destruction of property.”

· Fostering a culture of evaluation as a learning opportunity, encouraging reflection and conscious analysis.  Fill the hole in the certification regulations that allows child abusers to move undetected to a new school district.  

· Developing a model that would assist local teams in reflecting upon and analyzing the situations they are dealing with.  

· Ensure that regular education is not ignored in this process.  Regular education personnel also need training in this area.  

· Protocol for police involvement.

· Elimination of the programmed use of restraint and seclusion timeout.  A comprehensive plan for building capacity in the schools.

· Remaining mindful of the fact that special education students are in regular education settings.

· The term “therapeutic” should be removed.  

· Including an enforcement mechanism.  

Ms. Friedman pointed out that not everything that members have concerns about belongs in this rule.  Some issues should more properly be addressed outside Chapter 33 and this process.  

The list of suggestions was collapsed into five items and a weighted value technique was utilized to assign a priority to each.  The results were as follows:

Priority 1:  Enforcement/accountability (37 votes)



Restraint



Abuse and neglect



Data collection



Internal referral protocol

Priority 2:  Definitions  (36 votes)



Time out



Seclusion



Restraint



Property destruction

Priority 3.  Prohibitions  (27 votes)



Prone and other restraints



Eliminate restraint from IEP’s

Priority 4.  Training requirements  (24 votes)



Comprehensive plan



De-escalation protocol for restraint



Debriefing culture



Model for schools 



Aggression as communication

Priority 5.  Scope  (5 votes)



Special Education versus regular education



What adult behavior is covered

Members were asked to sign up if they wished to either serve on the stakeholder group or designate themselves as an interested party.  Ms. Newton explained that those who wished to be members of the stakeholder group would be expected to attend monthly day-long meetings.   

The following participants agreed to serve as members of the group that will propose revisions of Chapter 33 using the CBR process:

Jonathan Kimball               

Deborah Butler

Diane Smith



Frank McCabe

Jude Herb



Sandra McArthur

Barbara Gunn



Sheila Jepson

Dean Bailey



Alison Marchese

Ron Taglienti               

Frank Sherburne

Jonathan Leach


Nancy Cronin

Robin Pelletier


Marla DiBiase

The three MDOE participants will be:  Ansely Newton, Facilitator, Nancy 

Dube, MDOE representative, and Steve Spear, Recorder.

The following participants chose to be interested parties:

Nancy Connelly

Paul Nau

Jon Braff

Pauline Lamontagne

Ms. Smith distributed a handout entitled, “Update 2010:  New Restraint/Seclusion Laws.”  Ms. Newton asked that members submit to Mr. Keenan any links to resources or relevant documents they would like to share with the team.  These will be posted on the Ch33 CBR website.  Ms. Lamontagne reminded the group that PDF’s may not be accessible to all who wish to access this information.  

Ms. Newton stated that February 17 and March 10 had earlier been set aside as tentative meeting dates, but that she would use Meeting Wizard as a means of confirming the date of the next meeting.  









Submitted by:  S. Spear

