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Preparer’s Note
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In the interest of clarity and brevity, the selected decisions have been summarized.  The summaries are those of the preparer – unless noted otherwise – and do not represent legal opinions of the Office of the Attorney General or interpretations of the Maine Criminal Justice Academy or the Maine Chiefs of Police Association.

If a particular decision is of interest to the reader, an Internet link is provided so that the reader can review the entire text of the decision.  This is highly recommended for a more comprehensive understanding, and particularly before taking any enforcement or other action.  
The preparer wishes to recognize the invaluable support of Assistant Attorney General Donald W. Macomber of the Attorney General’s Criminal Division who not only reviewed this document and offered meaningful comments and suggestions, but who is also always available to answer numerous inquiries posed to him throughout the year concerning criminal procedure and other constitutional issues.

If the reader has questions, suggestions, or other comments, the preparer may be contacted at:

Brian MacMaster
Director of Investigations

Office of the Attorney General

6 State House Station

Augusta, ME 04333-0006

Telephone: (207) 626-8520
brian.macmaster@maine.gov
United States Supreme Court

Fifth Amendment – Miranda – Right to Counsel – 14-day Rule
Reinitiating Interrogation after Invocation to Counsel
The Court held that the prohibition against interrogating a suspect who has invoked his Fifth Amendment right to counsel terminates when the suspect is released from custody and 14 days have elapsed since the release.  The Court also concluded that releasing a suspect back into the general prison population, where he is serving a sentence on an unrelated crime, constitutes a break in custody for purposes of this new rule.
Issue

If a suspect invokes his Miranda right to counsel, may officers seek to interview him at a later time?

Facts

Officers in Maryland received a report that Shatzer may have sexually abused his three-year-old son. They also learned that Shatzer was serving time in a Maryland state prison, having been convicted of sexually abusing another child.  An officer went to the prison to interview him about the new allegation, but Shatzer invoked his Miranda right to counsel.  The investigation stalled for almost three years, but then the investigators obtained additional incriminating information from the victim.  So they returned to prison and asked Shatzer if he would now be willing to speak with them without having an attorney present.  He said yes, waived his Miranda rights, and made incriminating admissions, which were used against him at trial.
Discussion

On appeal to the U.S. Supreme Court, Shatzer argued that his statements were inadmissible because he had invoked his Miranda right to counsel.  The Court disagreed.  Noting its earlier rulings prohibiting interviewing incarcerated suspects about any crime if they had previously invoked their right to counsel, the Court also noted that one of the more obvious problems with this ruling is that suspects such as Shatzer could never be subjected to police-initiated questioning as long as they remained incarcerated.

The Court concluded that there must a point in time at which this restriction terminates i.e., a time when officers may seek to question a suspect who has remained in custody after invoking his Miranda right to counsel.  Although incarcerated suspects remain in custody, there is a psychological break in custody when they return to the general population because they return to their accustomed surroundings and daily routine—they regain the degree of control they had over their lives prior to the interrogation.  In addition, they are not isolated with their accusers, and often can receive visitors and communicate with people on the outside by mail or telephone.
The question for the Court, then, was how long must officers wait before they re-contact the suspect after he was returned to the general inmate population.  The Court ruled that 14 days would be sufficient.  Specifically, it ruled that officers may seek to question an incarcerated suspect who had previously invoked his Miranda right to counsel if (1) the inmate was returned to the general inmate population, and (2) the officers did not re-
contact the suspect until at least 14 days after he invoked.  Applying these new standards, the Court ruled that Shatzer’s return to the general prison population after he invoked constituted a break in Miranda custody.  In addition, because the break lasted more than the required 14 days (actually, almost three years), the officers did not violate Miranda when they sought to question him.

Maryland v. Shatzer

Decided February 24, 2010

http://www.law.cornell.edu/supct/pdf/08-680P.ZO
Fifth Amendment – Miranda – Invocation of Right to Remain Silent

Silence does not Invoke the Right to Remain Silent

The Court held that (1) respondent did not invoke his right to remain silent through his silence during the interrogation, and (2) respondent waived his right to remain silent when he knowingly and voluntarily made a statement to the police.
Issue

Must officers obtain an express Miranda waiver before questioning a suspect in custody, or is an implied waiver sufficient?

Facts

Thompkins was arrested for murder after he shot and killed a man.  Before questioning him in a police interview room, an officer gave him a written copy of the Miranda warning and, having determined that Thompkins could read and understand English, gave him some time to read it.  The officer also provided Thompkins with a supplemental warning saying, “You have the right to decide at any time before or during questioning to use your right to remain silent and your right to talk with a lawyer while you are being questioned.”  The officers then began to question Thompkins about the shooting.  They did not ask him if he wished to waive his rights.
During the interview, Thompkins was largely silent and admitted nothing, although he would sometimes nod his head and give limited verbal responses such as “yeah,” “no,” or “I don’t know.”  This went on for about three hours.  However, when asked, “Do you pray to God to forgive you for shooting that boy down?” he said, “Yes.”  His admission was used against him at trial.
Discussion

On appeal to the U.S. Supreme Court, Thompkins argued that his admission should have been suppressed because he did not expressly waive his Miranda rights.  The Court ruled, that an express waiver is not required—that an implied waiver will suffice under certain circumstances.
By way of background, there are two types of waivers: express and implied.  An express waiver occurs when the suspect is advised of his Miranda rights and thereafter responds in the affirmative when asked something like, “Having these rights in mind, do you want to talk to us?”  In contrast, an implied waiver results when the suspect responds to the officers’ questions after having been advised of his rights and having indicated by word 
or conduct that he understood his rights.  In Thompkins, the Court concluded that an implied Miranda waiver is sufficient, and it also explained the circumstances under which a waiver will be implied by the courts:

(1) Mirandized: The suspect was informed of his Miranda rights.

(2) Rights understood: There was sufficient reason to believe that the suspect understood his rights.

(3) No invocation: The suspect did not invoke his rights.

(4) No coercion: The suspect’s subsequent statement was not have been coerced.

In terms of understanding the rights, the Court ruled that an express statement of understanding is not an absolute requirement.  Instead, the suspect’s understanding can be inferred and, moreover, the following circumstances pertaining to the interview with Thompkins supported such an inference: (1) Thompkins had received a written copy of the Miranda warnings, (2) the officers determined that he could read and understand English, and (3) he had been given time to read the warnings.  In addition, an officer had informed him that he could invoke his Miranda rights at any time before or during questioning.  Because all four of the requirements for an implied waiver were satisfied, the Court ruled that Thompkins had implicitly waived his rights and, as a result, his admission was properly received in evidence.

Berghuis v. Thompkins

Decided June 1, 2010

http://www.law.cornell.edu/supct/pdf/08-1470P.ZO
Fifth Amendment – Miranda – Right to Counsel during Questioning

Rights Reasonably Conveyed to Suspect is Sufficient

The Court held that the Miranda warnings officers gave to respondent were adequate, even though they did not explicitly state that he had the right to consult with a lawyer during questioning.  The Court concluded that the warnings ― which informed respondent that he had the right to talk to a lawyer before answering any of the officers’ questions, and that he could invoke this right at any time during the interview ― reasonably conveyed that right.
Issue

Must a suspect be expressly advised of his right to counsel during questioning and if so, does the failure to provide this express advice violate Miranda?

Facts

After arresting respondent Powell, but before questioning him, Tampa Police read him their standard Miranda form, stating, among other things: “You have the right to talk to a lawyer before answering any of our questions” and “you have the right to use any of these rights at any time you want during this interview.”  Powell then admitted he owned a handgun found in a police search.  He was charged with possession of a weapon by a felon.  The trial court denied Powell’s motion to suppress his inculpatory statements, 
which was based on the contention that the Miranda warnings he received did not adequately convey his right to the presence of an attorney during questioning.  The Florida Supreme Court ruled that statements should have been suppressed.  It noted that both Miranda and the State Constitution require that a suspect be clearly informed of the right to have a lawyer present during questioning.  The advice Powell received was misleading, the state court believed, because it suggested that he could consult with an attorney only before the police started to question him and did not convey his entitlement to counsel’s presence throughout the interrogation.

Discussion

The U.S. Supreme Court determined that advice that a suspect has the right to talk to a lawyer before answering any questions and that he can invoke this right at any time during the interview satisfies Miranda.  The Court noted that it has not heretofore dictated the words in which the essential information must be conveyed.  In determining whether police warnings were satisfactory, reviewing courts are not required to examine them as if construing a will or defining the terms of an easement.  The inquiry is simply whether the warnings reasonably convey to a suspect his rights as required by Miranda.
Florida v. Powell

Decided February 23, 2010

http://www.law.cornell.edu/supct/pdf/08-1175P.ZO
Fourth Amendment – Privacy of Text Messages

Review of Text Messages on Officer’s Pager Lawful

The police department did not violate the Fourth Amendment rights of a police officer when it read the personal text messages the officer sent while on duty on a department-issued pager.  The department’s search of those messages was reasonable because it was motivated by a legitimate work-related purpose, was not excessive in scope, and would be regarded as reasonable and normal in the private-employer context.
Issue

Does an officer have a reasonable expectation of privacy in text messages transmitted on his department-issued pager?
Facts

The City of Ontario Police Department reviewed transcripts of text messages Sergeant Quon sent on his department-issued alphanumeric pager.  The department disciplined Quon for sending non-department related text messages in violation of department rules.  Quon sued the department claiming that his Fourth Amendment rights were violated when the department reviewed the transcripts of his pager messages.
Discussion

The Court declined to resolve the issue of whether or not Quon had a reasonable expectation of privacy in the text messages.  The Court, instead, assumed that Quon had a reasonable expectation of privacy in the text messages, and that the department’s review of the text message transcripts constituted a search under the Fourth Amendment.  The Court then applied the test for reasonableness for work-place searches established in the 
1987 Supreme Court case of O’Connor v. Ortega.  The Court held that the department’s review of Quon’s text message transcripts was a justified work-place search.
The search was justified at its inception because there were reasonable grounds to believe that it was conducted for non-investigatory work-related purposes.  The Chief ordered the search to determine if the text message character limit on the City’s contract with the service provider was sufficient to meet the City’s needs.  The City had a legitimate interest in ensuring that employees were not being forced to pay out of their own pockets for work-related expenses, and that the City was not paying for extensive personal communications. 

The scope of the search was reasonable because it was an efficient and expedient way to determine whether Quon’s overages were a result of work-related messaging or personal use.  Although Quon had gone over his monthly allotment a number of times, the department only reviewed the transcripts of his text messages for two months.  This was not excessively intrusive.

City of Ontario v. Quon
Decided June 17, 2010

http://laws.findlaw.com/us/000/08-1332.html
First Circuit Court of Appeals
Fourth Amendment – Investigatory Stop – Reasonable Suspicion

Justified in Detaining Apparently Underage Person

There are two steps in determining whether a Terry stop is justified: (1) whether the officer's action was justified at its inception, and (2) whether it was reasonably related in scope to the circumstances that justified the interference in the first place.

Issue

Did the officer have reasonable suspicion to briefly detain for investigation a person he believed to be a minor in possession of alcohol in violation of state law?

Facts
Klaucke was a 21-year-old senior at the University of Massachusetts who, by all accounts, looked younger than his years.  At approximately 9:00 p.m., Klaucke was walking with a group of four friends.  Three of Klaucke's companions were visibly carrying alcohol, including two 12-packs of Corona beer and a large 22-ounce bottle of Smuttynose beer.  Klaucke wore a backpack and carried a brown paper grocery bag.  The contents of the bag were not visible though, as it turned out, Klaucke was carrying six loose cans of beer.  Everyone walking with Klaucke was also over 21 years old, the minimum age required in Massachusetts to legally possess alcohol.

Officer Daly was patrolling the area on motorcycle.  A colleague accompanied him.  The area was known for a high incidence of underage drinking and student crime, including large scale disturbances, property damage, and both physical and sexual assaults, much of it alcohol-fuelled.  Office Daly approached the group and asked each member if he or she was over 21 years old.  When they all answered that they were, Officer Daly asked them to produce identification to confirm their age.  The other members of Klaucke's group complied immediately.

Klaucke alone refused to hand over his ID.  He told the officer that he was 21 years old and had done nothing wrong.  He asserted his Fourth Amendment rights, and said that he had previously spoken to a lawyer and believed that, under the circumstances, he was not required to produce identification.  Officer Daly replied that he suspected Klaucke had alcohol in his bag and was under the legal age, and again demanded identification.  Klaucke continued to refuse, and questioned the basis for the officer's belief that he was carrying alcohol.  This continued until Officer Daly told Klaucke that if he continued to refuse to produce identification, Daly would assume Klaucke was underage and in possession of alcohol, arrest him, and figure out his age during the booking process.  Klaucke promptly produced his driver's license, which verified that he was 21.

After confirming that the license was real and that Klaucke had no outstanding warrants, Officer Daly returned the identification, and Klaucke and his friends went on their way.  Between two to eight minutes elapsed between the time Officer Daly took Klaucke's license and the time he returned it.  The entire incident lasted no more than eighteen minutes.

Discussion
When conducting a Terry stop, a police officer may briefly detain an individual for questioning if the officer has reasonable suspicion supported by articulable facts that a violation of law may be afoot.  There are two steps in determining whether a Terry stop is justified: (1) whether the officer's action was justified at its inception, and (2) whether it was reasonably related in scope to the circumstances that justified the interference in the first place.

First, was the officer’s basis for reasonable suspicion grounded in a particularized and objective basis for suspecting that the person stopped was engaged in a violation of law?  This basis must be supported by specific and articulable facts, and turns not on what the officer himself believed but, rather, on what a reasonable officer in his position could have believed.  Secondly, were the officer's investigative measures reasonably calculated to uncover evidence of wrongdoing related to circumstances giving rise to the officer's initial suspicions?

In answering the first question, the Court concluded that the circumstances confronted by Officer Daly were more than sufficient to support a reasonable suspicion that Klaucke was a minor in possession of alcohol in violation of state law.  Klaucke's unusually youthful appearance more than justified reasonable suspicion that he was under 21 years old.  Further, the circumstances confronted by Officer Daly at the time of the stop amply justified the reasonable suspicion that Klaucke was in possession of alcohol.  Officer Daly was on patrol in an area well known for undergraduate drinking.  While these considerations may have been insufficient, without more, to arouse suspicion in the eyes of a reasonable officer, taken together with the undisputed fact that Klaucke was walking in a group in which his companions were openly carrying alcohol, the Court concluded that a reasonable officer standing in Officer Daly's shoes could have suspected that the brown grocery bag Klaucke carried concealed alcoholic beverages.

In answering the second inquiry in terms of whether the investigative measures undertaken by Officer Daly were reasonably related in scope to the circumstances that first aroused his suspicion, the Court concluded that Officer Daly's demand for identification was reasonably related to his suspicion that Klaucke was underage.  Under the circumstances of this case, the officer was not required to take Klaucke at his word that he was 21.  Further, given Klaucke's initial refusal to produce identification, it was not unreasonable for Officer Daly to quickly verify the license to confirm he had not been handed a fake.  It is well known that college students often have doctored IDs that list them as older than they are, just so they can drink.

Klaucke v. Daly

Decided February 9, 2010

http://caselaw.findlaw.com/us-1st-circuit/1507099.html
Fourth Amendment – Vehicle Stop – Duration

Extended Duration of Stop Justified

The officer's original request for the passenger’s identification and the first few follow-up questions did not unreasonably extend the duration of the stop and were justified based on officer safety concerns.

Issue

Did the officer’s inquiries into the passenger’s identity unreasonably expand the scope of the traffic stop in violation of the Fourth Amendment?

Facts

At 1:35 in the morning, Officer Aaron Brown of the Hooksett, N.H., Police Department, patrolling alone, observed a motor vehicle being operated with a headlight out..  Officer Brown initiated a traffic stop and the driver pulled to the side of the road.  Officer Brown approached the driver's side of the vehicle, which was occupied by the driver and two other individuals.  He explained to the driver the reason for the stop and requested her driver's license and vehicle registration, which she provided.  Officer Brown, while still standing at the driver's side door of the van, also asked the passenger, later identified as Vincent Chaney, for his identification and learned from the driver that the adolescent boy in the back seat was her son.  At this point, only a minute or two had.  Officer Brown testified that although Chaney had not done anything to suggest that he was dangerous, he requested Chaney's identification “as an officer safety function.”

Chaney provided the officer with a series of evasive, and ultimately false, information regarding his identity and other personal information.  Chaney's demeanor during this exchange was “uninvolved” and Officer Brown testified that Chaney primarily “stared straight ahead” and was “meek” in his behavior and mannerisms.  By contrast, Officer Brown testified that people in these situations generally make eye contact or at least engage in some sort of conversation with the officer.  Approximately seven minutes after the stop, Officer Brown returned to his cruiser to verify the information he received from the driver and Chaney.  He received the results of both records checks simultaneously, approximately ten minutes after he made the request.  After he obtained the results of the records check, Officer Brown was able to verify the driver's information but was unable to match the information given by Chaney to any records in Massachusetts, New Hampshire, or New York.

Officer Brown returned to the vehicle and returned the driver’s license and vehicle registration to her.  He then asked her if she would mind stepping out of the van and speaking to him at the rear of the vehicle.  He asked her about Chaney and she said she only knew him as “Jake,” and other than having met him once five years earlier, she knew little about him.  She said that when she recently spoke with “Jake,” they decided they would hang out, go for a ride, and talk.  Officer Brown then explained to Chaney that the information he provided did not check out.  Officer Brown also told Chaney that, based on his nervous demeanor and inability to provide an address or social security number, he suspected Chaney of providing a false name.  Chaney continued to assert that his name was Jacob.  He became increasingly nervous, fidgety, and continued to avoid eye contact.  As Officer Brown was talking with Chaney, he shined his flashlight into the 
car and observed a significant bulge, about the size of a fist, in the right front pocket of Chaney's jeans.  At this point, Officer Brown was concerned that the bulge might be a weapon.  He was also suspicious of criminal activity, given his belief that Chaney had provided false information.  Officer Brown pointed out the bulge to Chaney and asked what was in that pocket.  At first, Chaney did not respond and became increasingly nervous.  Officer Brown repeated his question, at which point Chaney shifted his weight, reached into his right rear pocket, and produced a big wad of napkins.  He then said that nothing was in his pocket and fumbled with the napkins in his hand.  Officer Brown observed that as Chaney moved, the bulge in his right front pocket remained rigid.  Officer Brown then redirected Chaney to his right front pocket and Chaney again indicated that nothing was in the pocket.  Chaney then took the napkins in his right hand and shoved them in his right front pocket.  As he did, Officer Brown observed that the bulge in Chaney's pocket moved lower into the pocket.

Officer Brown opened the door and asked Chaney to step out of the vehicle.  He informed Chaney that he was going to conduct a “Terry pat” on him.  Officer Brown brought Chaney to the rear of the vehicle to conduct the pat-down search.  At this point, another officer had arrived on the scene.  Officer Brown explained to Chaney that he was only going to pat down his outer person by touching and feeling his pockets.  Chaney's body language then became extremely rigid, and he began to clench his teeth.  Officer Brown asked Chaney a third time what was in his pocket.  This time Chaney responded that there were syringes in his pocket because he was a diabetic.  Officer Brown asked if the syringes were capped, and Chaney stated that he was unsure.  Officer Brown informed Chaney that he was going to retrieve the syringes.  Because of Chaney's change in body language, Officer Brown feared that he might fight or flee, and he placed Chaney in handcuffs.  He emphasized to Chaney that he was not under arrest, and Chaney indicated that he understood.

Officer Brown then went directly to pat-down Chaney's right front pocket and he squeezed the item in question.  He told Chaney that the item did not feel like syringes, and Chaney responded that it must be his diabetic kit.  Officer Brown removed the item, which was a small black pouch with the word “KELTEC” on the side.  Officer Brown recognized the container as a firearm pouch and opened it.  Inside was a loaded Keltec pistol.  Officer Brown asked Chaney if he had a permit to carry the weapon and Chaney indicated that he did not.  Chaney was placed under arrest and eventually provided his real name and date of birth.
Discussion

Chaney did not dispute that the traffic stop was valid at its inception.  Rather, he challenged Officer Brown's inquiries into his identity, claiming that those actions unreasonably extended the duration of the traffic stop.  In response, the government argued that Officer Brown's original request for Chaney's identification, and the first few follow-up questions that ensued, did not unreasonably extend the duration of the stop and were justified based on officer safety concerns.  Following Chaney's implausible answers to Officer Brown's initial requests, the government argued, Officer Brown had reasonable suspicion to investigate further into Chaney's identity.  All of the officer's subsequent 
actions, according to the government, were individually justified as the situation unfolded.

The Court concluded that Officer Brown requested the passenger's identification based on justified safety concerns.  Officer Brown was the only officer on the scene and was outnumbered three to one by occupants of the vehicle.  The stop occurred in the early morning hours and Officer Brown was one of only three officers on duty, with each being assigned to different sections of town.  Officer Brown had developed reasonable suspicion to investigate Chaney further after only a minute or two, and all of his actions thereafter were justified as the situation unfolded.  Therefore, the delay of approximately two minutes that occurred prior to Officer Brown developing reasonable suspicion to further investigate Chaney's identity was de minimus and did not unreasonably extend the duration of the traffic stop.

When Officer Brown saw the bulge in Chaney's pocket, he was justified in questioning Chaney about the pocket's contents.  Chaney's evasiveness and failure to identify what was in his pocket, coupled with the size and rigid nature of the object, gave Officer Brown a specific articulable basis for suspecting that Chaney might be armed and dangerous, thereby justifying a pat-down search.  Chaney then indicated that he had uncapped needles in his pocket, further justifying that he be handcuffed during the search.  Officer Brown went directly for Chaney's pocket, where he had observed the bulge, and recovered a firearm.

The Court concluded that Officer Brown's actions were reasonable at all times during the stop.  His initial few questions concerning Chaney's identification were allowable officer safety measures, not themselves requiring any individualized suspicion of Chaney, but rather justified based on the inherent dangers of the motor vehicle stop and the officer's need to orient himself to who and what he may be dealing with.  His actions thereafter were each justified by reasonable suspicion warranting further investigation and were related in nature and scope to dispelling the officer's legitimate concerns.  The Fourth Amendment was not violated.

U.S. v. Chaney

Decided October 15, 2009

http://caselaw.findlaw.com/us-1st-circuit/1499152.html
Fourth Amendment – Requesting Identification from Passengers – Duration of Stop
Officer Justified in Requesting Passenger Identification
A police officer may request identifying information from passengers in a vehicle stopped for a traffic violation without particularized suspicion that the passengers pose a safety risk or are violating the law, so long as the request does not measurably extend the duration of the stop.  There is no need for an independent justification to ask for identification.
Issue

May a police officer request identifying information from passengers in a vehicle stopped for a traffic violation without particularized suspicion that the passengers pose a safety risk or are violating the law?

Facts

Fernandez, a felon, was found to be in possession of a firearm when a police officer asked him for identification, and a computer check revealed an active warrant for his arrest.  Fernandez argued on appeal that the trial court was wrong in failing to find that the inquiry into his identity violated his Fourth Amendment rights.  While Fernandez did not challenge the propriety of the initial stop of the car, he argued that the officer had no right to question him and there was no justification for the inquiry into his identity.

Discussion

The Appeals Court used the opportunity to address the lawfulness of police questioning of passengers involved in traffic stops more broadly because the issue is both important and recurring.  It noted that it is well established that the "unrelated" matters an officer may probe include the identity of detained individuals.  Requests for identifying information typically do not trigger Fourth Amendment concerns, although it has not been expressly held that an inquiry into a detained passenger's identity is permissible.  Neither the request for Fernandez's identity nor the records check prolonged the duration of the original stop.  The encounter was extended only after the active warrant was discovered, at which point the further detention of Fernandez was independently justified.  In these circumstances, no Fourth Amendment violation occurred. 

U.S. v. Fernandez

Decided April 1, 2010

http://caselaw.findlaw.com/us-1st-circuit/1520280.html
Fifth Amendment – Miranda – Jail Inmates

Jail Inmate not in Custody for Purposes of Miranda

Motion to suppress statements made to the police while being held at a county jail charged with another crime is denied, as there is nothing in the facts of this case that would likely create the atmosphere of coercion subject to Miranda concern.
Issue

Were officers required to obtain a Miranda waiver before questioning a county jail inmate about a crime for which he was not in custody?

Facts

Ellison was being held at a county jail in New Hampshire, having been charged with attempting to set fire to the house of his ex-girlfriend.  While awaiting trial, Ellison sent word that he wanted to talk to Concord, N.H., police about two robberies that had occurred in that city.  The meeting took place in the jail’s library.  After Ellison’s handcuffs were removed, a police detective told him that he did not have to answer any questions, and that he could leave the library whenever he wanted.  The detective did not Mirandize him.  In the course of the interview, Ellison described a robbery and an attempted robbery that were, in fact, under investigation by Concord police.  He then said 
that the perpetrator was his ex-girlfriend, and he recounted how the crimes had occurred.  Ellison essentially confessed to being an accessory.  As a result, he was charged with both crimes and, when his motion to suppress his statement was denied, he pled guilty.

Discussion

Ellison contended that his statement was obtained in violation of Miranda.  Specifically, he argued that a person who is “in custody” at a county jail should automatically be deemed “in custody” for Miranda purposes.  And because officers are required to obtain a Miranda waiver before interrogating any suspect who is in custody, the detective’s failure to obtain a waiver rendered his statement inadmissible.

Ellison is the latest in a series of cases in which the courts have had to determine whether an incarcerated suspect was “in custody” for Miranda purposes when he was questioned about a crime that was committed before he was jailed or a crime committed in the institution.  In most cases, the suspect was serving time in prison, and the courts have generally ruled that the inmate is not “in custody” for Miranda purposes so long as his freedom of movement was not restricted to an extent greater than that which is inherent in the facility.  These courts have reasoned that state prison inmates live in a custodial atmosphere that is quite unlike the intimidating environment that the Miranda procedure was designed to alleviate; i.e., “police-dominated” and “unfamiliar surroundings” controlled by officers who “appear to control the suspect’s]fate.”

The question in Ellison, then, was whether this reasoning also applies when officers question someone in jail.  Ellison argued it did not because, unlike prison inmates, the fates of jailed prisoners—at least those who are awaiting trial—are still in the hands of local authorities.  The court concluded that there is no logical reason for ruling that all county jail inmates who are awaiting trial must be deemed “in custody” as the term is used in Miranda.  Instead, as in the state prison cases, it ruled that the question must be decided by examining the surrounding circumstances to determine whether they would be likely to create the atmosphere of coercion subject to Miranda concern.  Although this decision is made by considering all relevant circumstances, the courts have generally ruled that inmates were not in custody when the following circumstances existed:

1. The questioning took place in familiar and uncoercive surroundings such as a library, hospital, or visiting area; as opposed to an interview room or private office.

2. During questioning, the suspect was not handcuffed or otherwise restrained to a degree beyond that which is inherent in the facility.

3. The officers informed him that he could terminate the interview at any time, and that he could leave the room in which the interview was occurring whenever he wanted.

The Court ruled that Ellison’s confession was not obtained in violation of Miranda and was, therefore, admissible.

U.S. v. Ellison

Decided April 15, 2010

http://caselaw.findlaw.com/us-1st-circuit/1521942.html
Maine Supreme Judicial Court
Fourth Amendment – Consent Search – Scope

Vehicle Search Exceeded Scope of Consent

The circumstances did not reasonably suggest consent to search closed containers within the vehicle.  A reasonable person would have understood that the police intended a search for further safety or possible traffic violations.

Issue

Did officers who sought and received consent to search a vehicle in a safety road check exceed the scope of the consent?

Facts

Sargent was stopped in his car at a vehicle checkpoint.  Officers from the Sheriff’s Department and the Presque Isle Police Department operated the checkpoint; federal officers were also present, but were not directly participating in the stops.  At the initial stop location, an officer observed that Sargent was not wearing his seatbelt and directed him to a secondary checkpoint area.  At the secondary area, Sargent spoke with a deputy sheriff.  The deputy told Sargent that the police were conducting a safety checkpoint, and then asked for his license, registration, and proof of insurance.  After checking the documents, the deputy returned the documentation to Sargent and told him that he was “all set.”  Then, before Sargent drove away, the deputy asked if he could search Sargent's vehicle.

The deputy was unclear in his testimony regarding what he said to Sargent when requesting permission to search.  He first testified that, to the best of his recollection, he asked Sargent if he could look inside the vehicle because he was concerned about illegal weapons and drugs.  He later stated that he did not specifically recall what he said to Sargent although, when asking for permission to search, he usually told people that it was for those purposes.  On redirect, the deputy repeated this uncertainty.  The trial court found that the deputy had not informed Sargent of the object of the search, and the State did not dispute this finding on appeal.

Sargent gave his consent to the search without any explicit limitations or authorizations.  He stepped out of the vehicle and stood nearby while the deputy and another officer searched the car.  During the search, the deputy found a small shaving-kit-style bag between the center console and the passenger seat.  Without asking for any additional consent, he unzipped the bag and found a variety of pills inside.  Most of the pills appeared to be vitamins or supplements, but four-and-a-half of the pills were white with star markings on them.  The police had recently been informed that methamphetamine pills being trafficked from Canada had that appearance.

Sargent moved to suppress the four-and-a-half pills at his trial, arguing that the search of the shaving kit violated the Fourth Amendment.  The court granted the motion, and the State appealed. 

Discussion

The standard for measuring the scope of a suspect's consent under the Fourth Amendment is that of objective reasonableness.  The inquiry at issue is whether in the light of the particular situation, a reasonable person would believe that the person giving the consent intended some limitation.

The Court cited U.S. Supreme Court precedent where police officers searched a container within a suspect's vehicle and found illegal drugs.  In that case, however, the police had informed the defendant that they wanted to search his car for drugs.  Its expressed object generally defines the scope of a search, and the container fell within the scope of consent because a reasonable person may be expected to know that narcotics are typically carried in some form of a container.

Under the facts of this case as found by the court, the circumstances did not reasonably suggest consent by Sargent to search closed containers within his vehicle.  Specifically, Sargent was stopped at a motor vehicle safety checkpoint and sent to a secondary area because of a seatbelt violation.  Sargent was not informed of the object of the search before he consented.  Under these circumstances, a reasonable person would have understood that the police intended, and Sargent agreed to, a search for further safety or possible traffic violations.

State v. Sargent
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Fourth Amendment – Consent Search – Scope

Computer Search Exceeded Scope of Consent

What a suspect or an officer subjectively believes to be the scope of consent is irrelevant.  The standard for measuring the scope of a suspect’s consent under the Fourth Amendment is an objectively reasonable one—what would the typical reasonable person have understood by the exchange between the officer and the suspect?
Issue

Did officer who sought and received consent to inspect a home computer exceed the scope of the consent?

Facts

A Bangor police detective was contacted by the State Police Computer Crimes Unit regarding the dissemination of child pornography from an internet protocol (IP) address assigned to a residential internet service subscriber in a Bangor neighborhood.  The Bangor detective obtained a search warrant for the residence and executed it.  No child pornography was found on the target computer.  It was determined that the IP address in question was associated with an unsecured wireless router located at that residence.  It became apparent that someone within range of the router was using it to access a peer-to-peer network and disseminate the files in question.  After the search, the detective turned off the wireless router at the residence.

Two days later, the detective began canvassing neighborhood homes in range of the router in order to discover the target computer.  In the course of his investigation, the detective knocked on Bailey’s door.  After Bailey allowed him into the apartment, the detective stated that he was checking the neighborhood because of a problem in the neighborhood with people gaining access to someone else’s computer and he wanted to make sure that Bailey didn’t have the same issue.  The detective asked if he could look at Bailey’s computer real quick.  Bailey led him to the computer and manipulated the keyboard to “wake up” the computer.  The detective then sat in front of the computer while Bailey stood behind him, observing what he was doing.  Bailey asked several questions about what the detective was looking for on his computer.  Each time, the detective responded that he was searching for a file that would indicate whether anyone had accessed Bailey’s computer.

The detective saw a LimeWire icon on the desktop of the computer, but was unable to match the GUID number on Bailey’s computer to the GUID number of the target computer.  Because he knew that a reinstallation would account for a different GUID number, the detective asked Bailey if he had ever reinstalled the LimeWire software; Bailey said he had done so one or two months earlier.  Bailey also told the detective that he had been accessing the Internet through a wireless connection, and that the connection had stopped working two days earlier.

Without further discussion, the detective then searched the computer for video files containing child pornography by running a general search for a type of file called audiovisual interleave (AVI).  The search revealed four AVI files that appeared to contain child pornography; the detective recognized them by the thumbnail screenshots and file names.  The detective did not open the files, or search the computer any further.  The detective started to question Bailey about the AVI files.  In response to those questions, Bailey acknowledged that he had a “problem” involving child pornography and then, at the detective’s request, orally consented to a search of his apartment; Bailey later signed a consent-to-search form.  During the search, the detective found seven eight-millimeter tapes, which Bailey allowed the detective to take.  Bailey was not arrested at the end of the encounter.  After reviewing the tapes, the detective discovered that one of them contained a homemade video depicting two young girls talking to the camera operator named Jack; one of the girls repeatedly exposed herself to the camera.  The detective was later able to identify the two girls and determine that the video had been created in the attic of Bailey’s former residence.  One of the girls told the detective that she had spent the night at Bailey’s residence every other weekend for over a year, and that Bailey had sexual intercourse with her at each of those times.  The other girl reported that Bailey had also touched her in a sexual manner.  Both girls were under the age of fourteen at the time of these events.

Bailey moved to suppress all the evidence obtained as a result of the search of his computer and apartment.  The trial court denied the motion, finding that Bailey consented to the search of his computer through nonverbal conduct when he led the detective to his computer and manipulated the keyboard to illuminate the screen.

Discussion

Bailey first contended that he did not consent at all to the search of his computer because he made no verbal reply to the detective’s request.  The State has the burden of demonstrating by a preponderance of the evidence that an objective manifestation of consent was given by word or gesture by one bearing an appropriate relationship to the property searched.  Although an individual may not express consent to a search in spoken or written words, the person’s actions are still capable of manifesting consent to the search.  The record amply supports the suppression court’s determination that Bailey consented to the initial search of his computer through his actions.  Although he did not utter or write any words of consent at that point in the encounter, Bailey resided at the house, stated that the computer belonged to him, and clearly manifested his consent to the search of his computer by leading the detective to and assisting the detective in waking up the computer.

However, the Law Court agreed with Bailey’s contention that the trial court was wrong in finding that the detective’s search did not exceed the scope of Bailey’s consent.  The standard for measuring the scope of a suspect’s consent under the Fourth Amendment is an objectively reasonable one—what would the typical reasonable person have understood by the exchange between the officer and the suspect?  What a suspect or an officer subjectively believes to be the scope of consent is irrelevant.

Here, pursuant to the objective reasonableness standard, the detective’s search exceeded the scope of Bailey’s consent.  A reasonable person observing the exchange would have concluded that Bailey was consenting to a search for the purpose indicated by the detective: to see if someone had been accessing his computer without his permission.  Its express object generally defines the scope of a search.  The officer clearly exceeded that scope when he ran a general search for all of the video files on Bailey’s computer.  The detective’s search was not consistent with his stated purpose, and for that reason, the detective’s search for AVI files violated Bailey’s Fourth Amendment rights.

State v. Bailey
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Fourth Amendment – Vehicle Stop - Duration
Duration of Vehicle Stop Reasonable
The vehicle stop and resulting detention did not constitute a de facto arrest for which there was no probable cause.  Consistent with the limited intrusion allowed under Terry, officers diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain the defendant.

Issue

Did officers who engaged a vehicle stop and detention upon reasonable suspicion of a violation of law engage in a de facto arrest of the defendant without probable cause?

Facts

MDEA Agent Terrence McCormick received a telephone call from a confidential informant claiming that Donatelli would be returning from Massachusetts with a supply of cocaine.  The informant did not specify the precise time Donatelli would be returning to Maine, but told McCormick that Donatelli had left Massachusetts earlier that morning.  Although the informant provided no further details, McCormick was familiar with Donatelli’s vehicle based on a prior investigation and arrest, and knew that Donatelli was originally from Massachusetts.  Additionally, approximately two years earlier, McCormick had been informed by two separate sources that Donatelli was a distributor of cocaine.  McCormick was also generally aware that Massachusetts is a major point of distribution from which cocaine is transported to Maine.

At the time of the Donatelli tip, McCormick had been working with the informant for approximately six months.  During that time, the informant supplied information about four other individuals.  That intelligence had led to two drug-related convictions; two other investigations were ongoing.  According to McCormick, the informant was a former cooperating defendant who, in providing information about Donatelli, was just continuing to help.  Immediately following his conversation with the informant, McCormick formulated a plan to intercept Donatelli on the Maine Turnpike.

Because Donatelli lived in Auburn, McCormick arranged for two officers from the Auburn Police Department to wait at the Auburn exit tollbooth, while State Police troopers patrolled the interstate.  Together with State Trooper Matthew Casavant and Casavant’s police canine, McCormick drove in an unmarked van to the Gray exit to wait for Donatelli.  At approximately 1:30 p.m., a state trooper spotted Donatelli’s vehicle traveling northbound on Interstate 95 near Scarborough.  Alerted to this information, McCormick and Casavant observed Donatelli’s vehicle 20 minutes later, and contacted State Trooper Fern Cloutier to assist them in making a traffic stop.  As they followed Donatelli’s vehicle, Casavant noticed that the sound of the vehicle’s exhaust appeared to be in excess of 95 decibels and that the rear registration plate was partially obstructed, both of which are motor vehicle violations.  Cloutier stopped Donatelli’s vehicle just north of the Auburn exit. The two Auburn officers, in separate vehicles, pulled in behind Cloutier’s cruiser.  Donatelli had a passenger with him, and both men were brought to the rear of Donatelli’s vehicle, in front of Cloutier’s cruiser.  McCormick and Casavant arrived in their van.  At this point, four police vehicles and five law enforcement officers were on the scene.

After making sure that traffic was clear, McCormick walked over to Donatelli’s vehicle, introduced himself, and asked Donatelli whether there were any illegal drugs in his vehicle.  Donatelli responded “no,” and told McCormick that he could “go ahead and search” the vehicle.  Donatelli was calm and cooperative and had not been formally arrested or placed in handcuffs.  Although McCormick would not have allowed Donatelli to leave, he never communicated this intent to Donatelli.  Within minutes of arriving on the scene, Casavant’s police canine conducted an exterior “sniff test” of Donatelli’s vehicle and detected the presence of narcotics.  A subsequent search of the vehicle yielded evidence of cocaine.

Discussion

To conduct a constitutionally permissible traffic stop, an officer must have, at the time of the stop, an articulable suspicion that a violation of law has taken place, is occurring, or imminently will occur, and the officer’s assessment of the existence of specific and articulable facts sufficient to warrant the stop must be objectively reasonable in the totality of the circumstances.  Donatelli conceded that law enforcement had reasonable suspicion to initiate a stop of his vehicle, but he argued that the police exceeded the bounds of a permissible Terry stop.  He contended that the stop of his vehicle amounted to a de facto arrest, requiring not just reasonable suspicion but probable cause, which he maintains was lacking.

To qualify as a Terry stop, a detention must be limited in scope and executed through the least restrictive means.  The constitutionality of an investigatory Terry stop is determined by whether the officer’s action was justified at its inception, and whether it was reasonably related in scope to the circumstances, which justified the interference in the first place.  Where police actions taken during the detention exceed what is necessary to dispel the suspicion that justified the stop, the detention may amount to an ‘arrest’ and is lawful only if it is supported by probable cause.

The Court declared that it was persuaded in this case that the circumstances justifying the stop of Donatelli’s vehicle warranted the actions taken by law enforcement.  In arguing to the contrary, Donatelli focused primarily on the number of police officers and vehicles involved in making the stop.  Although this fact is certainly relevant, mere numbers do not automatically convert a lawful Terry stop into something more forbidding.  The reasonable use of backup officers is within the bounds of a Terry stop.  Of particular concern here, Donatelli was not traveling alone and was suspected of transporting illegal drugs.  After stopping the vehicle, law enforcement acted prudently in securing Donatelli’s detention.  The armed officers never drew their weapons, and Donatelli was never handcuffed.  Donatelli was described as calm and cooperative.

Neither did the Court find anything unreasonable in the length and intrusiveness of the stop.  Donatelli was detained for only minutes before he consented to the search.  Moreover, upon securing Donatelli’s consent, officers carried out their investigation by performing a minimally intrusive canine sniff test of the exterior of the vehicle.  These measures demonstrate an effort by law enforcement to minimize both the length of the detention and the investigation’s intrusiveness.  In other words, consistent with the limited intrusion allowed under Terry, officers diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain the defendant.  Donatelli was not subjected to a de facto arrest, so the Court found no need to determine if there was probable cause for an arrest.

State v. Donatelli
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Fourth Amendment – Computer Seizure and Search

Seizure and Subsequent Search of Computer Unlawful

The warrantless search and seizure of the suspect’s flash drive was lawful due to consent.  The search and seizure of the suspect’s personal computer was unlawful, but admissible under an exception to the Exclusionary Rule.  Once a search warrant was issued, the officers’ failure to return the warrant and a written inventory within ten days violated M.R. Crim. P. 41(d), but did not render the warrant unconstitutional.

Issues

A. Was the warrantless search and seizure of Nadeau’s flash drive lawful?

B. Was the initial warrantless seizure of Nadeau’s computer lawful?

C. Was warrantless preview search of Nadeau’s computer lawful?

D. If the initial warrantless seizure and the warrantless preview were not lawful, is suppression of the fruits of the search required under the Exclusionary Rule?

E. Does the failure to complete the forensic examination of the computer within the ten-day period established by the warrant justify application of the Exclusionary Rule?

F. Does the failure to file an inventory with the court within the ten-day period established by M.R. Crim. P. 41(d) justify application of the Exclusionary Rule?
Facts

In December 2007, Nadeau was a student at the University of Maine at Farmington.  On December 5, the University’s police department received a report from another student that, on December 4, Nadeau had shown child pornography to the student on Nadeau’s personal computer in Nadeau’s dorm room.  University Police Officers John Irving and Dean Hart proceeded to Nadeau’s dorm room.  Officer Hart wore a hidden recording device, and both were armed and in uniform.  Nadeau opened his door in response to the officers’ knocking.  The officers asked if they could enter the room, and Nadeau responded, “Yeah.  Sure.”  The officers informed Nadeau that they had received a complaint that he was in possession of child pornography.  Nadeau responded by asking the officers if he could shut his door, and they agreed.  Nadeau then stated that his parents had taken him to court the previous year after child pornography was found on his home computer.  Officer Irving then suggested that the images on Nadeau’s computer might be “preexisting” and from that earlier case, to which Nadeau responded:  “That’s what I, I found it, and then I haven’t had a chance to delete ’em.”  The officers then requested the pornographic images and Nadeau consented.  Nadeau turned toward his desk, took the flash drive out of a drawer, and handed it to Officer Hart.

The officers asked Nadeau if he wanted to write an explanation of the circumstances that led to his possession of the images, and he agreed.  While Nadeau was writing his statement, Officer Irving left the room to contact Edward Blais, the chief of the University’s police department.  After speaking with Chief Blais by phone, Officer Irving met briefly with Officer Hart outside the dorm room.  When they reentered, Officer Hart told Nadeau that, after speaking with Chief Blais, they were “going to have to take the computer too.”  Although Officer Hart explained that they would try to return the 
computer to Nadeau later that night, Nadeau expressed concerns because his computer contained his schoolwork and e-mails to his professors.  At no time did Nadeau give the officers explicit verbal or written consent to search or seize his computer.

Chief Blais delivered the flash drive and computer to the Maine State Police Computer Crimes in Vassalboro.  When the Crime Lab received the equipment, it was informed by Chief Blais that Nadeau had consented to the search and seizure of both the flash drive and the computer.  Sergeant Glen Lang, who was assigned to the Crime Lab, informed Chief Blais that a preview search of the evidence should be conducted, and that, based on the results of the preview search, they would then determine whether they would need a search warrant to go further and do a forensic exam of the equipment.

The preview search revealed that the computer contained child pornography.  Chief Blais sought and obtained a search warrant on December 11, 2007.  On the same day, Chief Blais delivered the warrant to the Crime Lab where it was filed with the other pending cases.  The Crime Lab had a significant backlog of requests for the forensic examination of computers at that time.  The Crime Lab completed its examination of the computer in July 2008, approximately seven months after the search warrant was obtained.  The State never sought an extension of the ten-day deadline to return the warrant.  When Chief Blais received the report detailing the results of the forensic exam from the Crime Lab, he delivered it to the Franklin County District Attorney’s Office.  Chief Blais explained that, because the case was different from others that he had previously worked on, he “totally didn’t think about the inventory that needed to go back to the Court.”  An inventory was never prepared or filed with the court.

Discussion

A. The warrantless search and seizure of Nadeau’s flash drive were lawful due to Nadeau’s consent.

Nadeau argued for the suppression of the flash drive and the data stored on the flash drive because he never consented to its seizure by the police.  He contended that neither his words nor his gestures constituted an objective manifestation of consent and that he turned the flash drive over to the police only in response to their persistent demands.  However, the Law Court found differently, noting that Nadeau, upon being confronted about possessing child pornography, voluntarily moved towards his desk to retrieve the flash drive before he gave it to the police.  Thus, Nadeau’s verbal consent was consistent with his physical actions.  These findings are sufficient to support the ultimate conclusion that Nadeau consented to the seizure of the flash drive by the police.  Nadeau also asserted that even if he is found to have consented to the seizure of the flash drive, his consent could not be construed as having extended beyond the initial impoundment of the flash drive by the police.  Thus, he argued that even if it was concluded that the seizure of the flash drive was lawful, the ensuing warrantless search of the digital information contained in the flash drive was unlawful because the search was conducted without a warrant and in the absence of any exception to the warrant requirement.  The Court found that within the context of the specific encounter between the officers and Nadeau, Nadeau’s words and gestures communicated his implicit consent to the search of the digital information stored on the flash drive that he handed to the officers.  The police were abundantly clear that the reason for and object of their investigation was child 
pornography.  Moreover, when Nadeau handed the flash drive to the officers, he expressed no limitations on what they might do with it.  Viewed objectively, a person in Nadeau’s situation would have reasonably understood that the act of voluntarily handing the flash drive to the police was tantamount to handing over the child pornography itself.

B. The initial warrantless seizure of Nadeau’s computer violated the Fourth Amendment because it was not authorized by Nadeau’s consent.

The Law Court concurred with the trial court that Nadeau did not consent to the seizure of his computer.  The transcript from the officers’ interview with Nadeau demonstrates that the officers explicitly invoked Chief Blais’s authority when explaining to Nadeau why they needed to seize his computer.  Nadeau expressed reservations about the seizure of his computer because he needed his computer to complete school assignments.  Moreover, Nadeau did not spontaneously hand over the computer to the officers as he did with the flash drive.  The trial court’s legal conclusion that Nadeau neither consented to the seizure of his computer nor to any of the searches of the computer that followed was not erroneous.

C. The warrantless preview search of Nadeau’s computer was not justified by exigent circumstances.

The search warrant issued was based in part on information obtained from the warrantless preview search of the computer conducted at the Crime Lab several days after the computer was taken from Nadeau.  Because the computer was already in the State’s possession, there were no exigent circumstances that would excuse the police from adhering to the warrant requirement.  Regardless of its limited scope and purpose, the preview search was still a search.  Further, it was performed without a warrant and in the absence of exigent circumstances or some other exception to the warrant requirement.  

D. Because Nadeau’s computer would have been inevitably discovered by the authorities through lawful means, the initial warrantless seizure and the unlawful preview search do not require the remedy of suppression.

The initial warrantless seizure of the computer and the unlawful preview search do not require suppression because of the Inevitable Discovery Exception
 to the Exclusionary Rule.  The legal means by which the State could have lawfully obtained Nadeau’s computer were truly independent of the means actually employed.  First, prior to the unlawful seizure of the computer, the police had received a detailed report from a student that Nadeau had shown the student child pornography on Nadeau’s computer, in Nadeau’s dorm room, the day before.  The reliability of the student’s information was established by Nadeau’s statements to the officers and the officers’ observation of Nadeau’s possession of the computer and flash drive described by the student.  Second, the police had audio-recorded and written admissions from Nadeau that he had child pornography on a flash drive that he used with his computer.  Third, the police were in 
lawful possession of the flash drive, which did in fact contain child pornography.  This evidence was itself sufficient to establish probable cause for the issuance of a search warrant for Nadeau’s computer.

It need not be speculated as to whether the police would have ultimately sought and obtained a search warrant because the police sought a search warrant within days of coming into possession of the computer.  Even though they mistakenly believed Nadeau had consented to the seizure of his computer, they viewed a warrant as a necessary predicate to the forensic examination of the computer in recognition that a person’s consent can be withdrawn.  The fact that Chief Blais’s search warrant affidavit contained information derived from the illegal seizure and preview search of the computer does not preclude the application of the inevitable discovery exception under these circumstances.  Evidence seized during the execution of a search warrant, which is based on information acquired by unconstitutional means, need not be excluded if (1) the information that was illegally obtained and used to support the issuance of a warrant is excised from the affidavit, and (2) the judge or magistrate would have had probable cause to issue the warrant relying solely on the remaining information.  Here, although Chief Blais’s affidavit contains information from the unconstitutional preview search, once excised the redacted affidavit contains sufficient probable cause for the issuance of the warrant.  In this case, there is little room for doubt that if the officers had only secured Nadeau’s dorm room with the computer inside and sought a search warrant—as should have happened—they would have successfully obtained the warrant.  That warrant would have led to the inevitable discovery of the child pornography on Nadeau’s computer.

E. The failure to complete the forensic examination of the computer within the ten-day period established by the warrant and M.R. Crim. P. 41(d) does not justify application of the Exclusionary Rule.

The search warrant was issued on December 11, 2007.  Nadeau argued that the completion of the forensic search of his computer on July 21, 2008, long exceeded the ten-day period specified by the warrant and was therefore unconstitutional because the warrant had expired.  The State contended that the failure to complete the forensic examination of the computer within the ten-day period does not justify the exclusion of that evidence, arguing that the complexity of computer searches requires more flexibility with regard to the manner in which the evidence is obtained.

The Law Court noted that unlike cases where the police executed a warrant after its expiration, the officers in this case were already in possession of the computer at the time the warrant was issued.  Thus, the warrant was effectively executed at the time it was issued, and there was no danger that a search for the computer conducted after the expiration of the ten-day period would result in a seizure based on stale probable cause.  Further, once law enforcement officials are in lawful possession of an item, they need not obtain a search warrant every time they examine the item.  Thus, the State’s forensic examination of the computer after the ten-day return period specified in the warrant was neither unconstitutional nor a violation of M.R. Crim. 41(d).

F. The failure to file an inventory with the court within the ten-day period established by M.R. Crim. P. 41(d) does not justify application of the Exclusionary Rule.

Nadeau also contended that the trial court erred by failing to provide an exclusionary remedy when Chief Blais failed to return the warrant and file an inventory with the court.  The Law Court noted that it has previously held that non-compliance with the ministerial demands of Rule 41(d) does not invalidate the search and seizure conducted pursuant to a warrant.  “Ministerial demands” refer to acts such as completing an inventory in the person’s presence and providing a receipt of an inventory.  In this case, Chief Blais’s failure to return the warrant accompanied by the written inventory amounts to a ministerial violation of Rule 41(d).

State v. Nadeau
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Fifth Amendment – Voluntariness of Confession

Post-polygraph Confession Voluntary & Admissible

Admissions made by an accused after the polygraph testing, although made in response to questions prompted by the polygraph examiner’s interpretation of reactions to questions asked during the testing, are admissible if such admissions are found to be voluntary beyond a reasonable doubt.

Issue

Did various statements and actions by detectives during a polygraph examination constitute coercive police conduct so as to render the suspect’s confession involuntary?

Facts

On October 13, 2007, around 7:00 p.m., Lavoie and his family, the nine-year-old victim and her family, and several other children and adults were at the Lavoies’ campsite in Phippsburg.  While the adults talked around the campfire, the children played a game of hide-and-seek nearby.  Between 15-30 minutes later, Lavoie, age 37, joined the game of hide-and-seek.  As Lavoie and the victim were hiding behind a car, Lavoie put his hand inside her sweatpants and directly touched her genitals.  After Lavoie and the victim moved to another hiding spot for a brief period, the victim left and told her mother what had happened.

The police were summoned and Detective Chad Charleton spoke with Lavoie after advising Lavoie of his Miranda rights and obtaining a waiver.  After some additional investigation, Charleton reminded Lavoie of his Miranda rights and interviewed him again.  During this interview, Lavoie volunteered to take a lie detector test.  Over the course of the next month, Lavoie and Charleton corresponded several times about scheduling a polygraph test.  On November 13, 2007, Lavoie drove with his wife to the State Police Crime Laboratory in Augusta to take the polygraph test.  The entire examination, which began at 10:18 a.m. and lasted for four hours, was recorded continuously on video.  The pre-test interview, the polygraph test itself, and a portion of 
the post-test interview, were conducted solely by Detective Michael Mitchell.  Detective Charleton watched these portions of the examination via a monitor in another room. 

Detective Mitchell conducted the test according to his standard procedure.  He explained Lavoie’s Miranda rights, had Lavoie repeat them, and reviewed the Miranda waiver form.  After Mitchell told Lavoie that the test was voluntary, that Lavoie could stop it at any time, and it would not be held against him, Lavoie signed the Miranda waiver form.  Mitchell told Lavoie that the door was closed for privacy, but that it was not locked and that Lavoie could leave if he wanted to stop the test.

Detective Mitchell then told Lavoie how the polygraph machine worked.  During this explanation, he stated, “And all the results are recorded right here in the computer screen.  All right?  It’s foolproof.”  Following a 15-minute break during which Lavoie left the room, Mitchell formulated some control questions.  Mitchell left the room for five minutes.  Next, Mitchell asked Lavoie the set of control questions once, attached the polygraph machine’s implements to Lavoie, and conducted the test by asking him the entire set of control and crime-related questions four times.  At the conclusion of the test, Mitchell told Lavoie that he had failed it.  Mitchell then began the post-test interview, trying to elicit a confession.  Fourteen minutes later, Detective Charleton joined him and both questioned Lavoie.  The detectives asked Lavoie whether his alcohol consumption had affected his behavior on the night of the incident.  They told him that they could get him help for his alcohol problem and that he needed to “step up to the plate” and admit that he made a mistake.  Lavoie then stated, “I screwed up. . .  I put my hands on her.  That was it.  I don’t remember what I was doing, why I was doing it. . . That was it.  We were squatting down behind the car and I just put my hands on her. . . In her pants. . .  I’m telling you, I don’t really remember.  That’s all I remember.”
Detective Charleton suggested that Lavoie write an apology letter and Lavoie asked to speak with his wife. All three stood up, and Detective Mitchell told Lavoie that he wanted Lavoie to come back to write the apology letter.  They then took a 15-minute break, during which Lavoie and his wife spoke outside the building.  Lavoie asked to whom the letter should be addressed and Charleton suggested the victim.  Lavoie wrote out a general apology, saying he was “so sorry about what happened.”  Charleton suggested he be more descriptive to show he had owned up to specific actions and then said, “But it’s up to you.”  Lavoie added to his previous apology:

Putting my hand down your pa[nt]s was wrong and being an adult I should know these things[.]  [A]gain I am sorry I cannot apol[o]gize enough to make this go away but just know that deep down in my heart I am.

The session concluded four minutes later.

Discussion

Lavoie invited the Court to overrule a long-standing precedent and adopt the approach of the Montana Supreme Court in declaring inadmissible a statement made by a suspect following a polygraph examination where the police officers used the results of the polygraph to tell the defendant he had lied so as to elicit a statement or confession.  The Court declined the invitation, though, stating that the voluntariness of a confession should 
be determined based on the totality of the circumstances, and there is no reason to place an unjustified restriction on legitimate police interrogation.

Lavoie argued that his confession during the post-test interview was the product of coercive police conduct and, therefore, involuntary.  A confession is only voluntary if it results from the free choice of a rational mind, if it is not a product of coercive police conduct, and if under all the circumstances its admission would be fundamentally fair.  In determining voluntariness, the totality of the circumstances is considered, including both external and internal factors, such as: the details of the interrogation; duration of the interrogation; location of the interrogation; whether the interrogation was custodial; the recitation of Miranda warnings; the number of officers involved; the persistence of the officers; police trickery; threats, promises or inducements made to the defendant; and the defendant’s age, physical and mental health, emotional stability, and conduct.  The State bears the burden of proving voluntariness beyond a reasonable doubt.

According to the Court, in this case, the totality of the circumstances strongly indicated that Lavoie’s confession was voluntary.  Lavoie volunteered to take the polygraph test, communicated with Detective Charleton several times about arranging it, and drove with his wife to the testing site.  At the time of the test, Lavoie was 37 years old, was in “pretty good” health, had slept “good” the previous night, and was not under the influence of any medications or substances.  During the course of the examination, he was calm and appropriately responsive.  Neither detective administering the test was in uniform or had a visible weapon.  At the beginning of the examination, Detective Mitchell explained Lavoie’s Miranda rights to him, which Lavoie waived.  Mitchell told Lavoie that he could stop at any time and it would not be held against him, that the door was unlocked, and that he could leave if he wished.  Throughout the four-hour proceeding, both detectives were in the same room with Lavoie for 26 minutes and they took three breaks totaling about 35 minutes.  During the final break, Lavoie left the building and spoke with his wife.  Although Mitchell asked Lavoie to return to write the apology letter, Charleton reminded him that he was free to leave before he wrote the letter.

Lavoie argued that his confession was involuntary because Detective Charleton promised Lavoie he would get Lavoie alcohol counseling if Lavoie confessed.  While a confession motivated by a promise of leniency by a person with apparent authority to execute the promise is involuntary, Lavoie did not allege that Charleton promised him leniency in the criminal case against him if he confessed Lavoie also contended that Detective Charleton told him what to write in the apology letter, rendering it involuntary.  When Lavoie asked to whom the letter should be addressed, Charleton suggested the victim.  After Lavoie wrote the first paragraph, Charleton suggested making the letter more descriptive to show that Lavoie had owned up to specific actions, but he did not tell Lavoie what to write and said, “It’s up to you.”  Charleton’s statements regarding the letter were not coercive police conduct.

Additionally, Lavoie alleges that, during the pre-test interview, Detective Mitchell told him that the polygraph machine was foolproof while describing its ability to detect lies.  A review of the record shows that Mitchell made the “foolproof” remark as part of an explanation of the difference between analog and computerized polygraph machines.  In stating that the computer’s ability to record physical responses is “foolproof,” Mitchell did not make any representations about the machine’s ability to detect lies.  A statement of this nature does not constitute unlawful police coercion

In a concurring opinion, Justice Levy, joined by Justice Alexander, noted, among other things, that a deception that actually compromises a suspect’s ability to make a free choice of a rational mind is inherently coercive and fundamentally unfair.  Thus, where a suspect is persuaded, prior to a polygraph examination, that the results are foolproof, there is a heightened risk that the suspect will conform his or her post-examination statements to the allegedly foolproof results of the exam.  In such a case, if the court determines that the deception was coercive and prevented the suspect from exercising free will, the resulting confession should be suppressed. 

In this case, they noted, Lavoie urged the Court to conclude that the deception—the use of a polygraph examination to prompt his confession—crossed the line, in part because Detective Mitchell persuaded him that the results of the polygraph examination would be foolproof.  A review of the record establishes, however, that the suppression court was not compelled to find that this is what occurred.  The transcript of the pre-examination interview reflects that Detective Mitchell told Lavoie that, in comparison to the printed results from a traditional analog polygraph machine, a computer’s visual depiction of the lines correlating to the physiological responses of the person being examined is foolproof.  Mitchell did not tell Lavoie that the polygraph examination’s results are foolproof.

The representation by a polygraph examiner that any aspect of a polygraph examination is foolproof rightfully calls into question the voluntariness of any confession prompted by the examination.  The practice should be avoided.

State v. Lavoie

2010 ME 76

http://www.courts.state.me.us/court_info/opinions/2010%20documents/10me76la.pdf
�Inevitable discovery is an exception to the Exclusionary Rule.  The exception states that if illegally obtained evidence would in all likelihood eventually have been discovered anyway in the normal course of events, it is admissible in spite of the primary illegality





� In most all other jurisdictions, including federal, the burden of proving voluntariness is by a preponderance of the evidence.  Maine’s burden is much higher and a product of the Law Court’s interpretation of the Maine Constitution.
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