


COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (pp. 11-12)

Commission Recommendation (page 79):
Allow only if Holder determines that such structures and improvements will not adversely impact conservation values of
the easements.

FSM Comment:

FSM does not concur with this recommendation. FSM believes that this recommendation inappropriately places what is
essentially a broad and significant zoning and planning decision on the Holder. Currently, LURC, under its permitting
mandate, has the authority as well as expertise to make zoning and planning decisions regarding the appropriateness
of wind power facilities in various locations. We feel that authority for decisions of this type or decisions that require an
analysis of need for and appropriateness of wind power facilities should not be pre-empted by the Holder, particularly if
the Commission finds through its decision on ZP707 that wind power generation is an allowed use under the easement.
We recommend that LURC retain authority for approving wind power on the Protected Properties, as an alternative to
requiring Holder approval. We also recommend that language be included in the easements that would commit the
Grantor to work in consultation with the Holder in decisions for siting such activities to minimize the adverse impacts of
any such activity on the conservation values of the Protected Properties, and that language be added requiring the
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Grantor’s plans for siting such locations be designed in a manner that is consistent with the protection of the
conservation values of Special Management Areas identified in the Baseline Documentation.

» Native Forest Network (p. 8)
[Regarding LURC staff/consultant recommendations cons:]
« Allows wind power generation within easements
» The Nature Conservancy (p. 2)
TNC believes that the proposed “no adverse impact” standard should be modified to “no unreasonable adverse

impact.” It is appropriate to require the Holder to find that development of wind power will create no unreasonable
adverse impact to the conservation values of the easement.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (p. 10)

Required holder approvals.

BPL raises strong concerns about the extent of recommended holder approvals introduced by LURC amendment in
June 2008. It is true that the absence of holder approvals allows the grantor to conduct activities; this can be framed as
a loophole or as a retained right of the grantor. Some holder approvals are essential; see my note on recreational fees
above. Some holder approvals are easily executed within the resources and expertise of a qualified and funded holder.

Yet this easement creates new and at times welcome precedent in terms of allowed rural infrastructure and services
(retained grantor rights). Wind turbines are the best example. BPL does not object to the allowance of wind turbines on
Balance/Legacy Lands .... Yet neither BPL nor FSM is qualified or expected to have adequate resources or procedural
methodologies to “approve” the best location of wind turbines within the stated purposes of the easement. That function
is best held by LURC and/or the Maine Legislature. There is no endowment large enough to convince BPL to be holder
or third party holder of an easement that requires affirmative holder approval of major infrastructure or controversial
extractions. Rather, LURC should provide clear standards in the easement to define what is contemplated, what is
allowed, with no ambiguity for the public and the holder and the grantor to debate for perpetuity. LURC might consider
language in LURC documents or perhaps in the easement which retains for LURC a heightened standard of LURC
review based on easement purposes.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:
Holder’s responsibility:

The June 4t Commission-generated amendments acknowledged the potential of wind power within the easement
areas and would allow it without geographic limitation, but only if the Holder of the easements determines that such
structures and improvements will not adversely impact conservation values of the easements. Based on comments
received from Plum Creek and other parties, staff/consultants agree that before being put in this role the Holder
needs greater clarity from the Commission as to what standards and criteria the Holder would be applying in
making the a determination on adverse impact.t

Location of wind power siting and associated structures and improvements:

Staff/consultants believe there is at least one ridge formation within the southwest quadrangle of the Concept Plan
that is appropriate for wind development. It is staff/consultants’ understanding that the area within the Concept Plan
boundaries the ridge formation known as Misery Ridge contains both the best potential for wind power generation
and reasonable proximity to a transmission corridor.?

The potential impacts from wind turbine and infrastructure development on Misery Ridge to existing recreational
resources and uses (e.g., the Cold Stream Pond complex of remote and other pristine ponds, primitive and other
campsites and other recreational opportunities located west of Misery Ridge and west of the Capital Road) will vary
depending on exact wind turbine and utility corridor siting and design. Staff/consultants believe that any potential
adverse impacts from wind development on this ridgeline would be (1) minimized by the ridgeline’s distance from
these existing resources and (2) offset by the recreational opportunities and resource protections afforded by other
plan elements3. (See staff/consultant discussion of impacts to diverse and abundant recreational opportunities, Tab
12 starting at p. 12.10.)

1 Recent state legislation on wind power enacted an expedited permitting process for parts of the State, including for the
area mapped by Plum Creek in its September 2, 2008 filing where it wishes to retain wind development rights (i.e., the
southwest quadrangle of the Concept Plan) — meaning that, should the Commission conclude that wind development ought
to be a permitted activity in all or parts of this area, such a project would not require rezoning to a D-PD subdistrict and the
meaning of certain of LURC’s existing criteria used in the past to review large-scale wind power projects -- principally
“harmonious fit” to review scenic impacts -- have been defined by the recent legislation.

2 This is a ridge approximately 5 miles long, bounded roughly by the intersection of Misery Gore Township and Misery
Township boundaries on the north, Milliken Farm Road on the southeast, Capital Road on the southwest, and Adams Dam
Road on the northwest.

3 Based on record evidence before it, staff/consultants cannot conclude with certainty that other areas within this southwest
quadrangle with wind power generation potential (e.g. the Williams Mountain and Little Chase Stream Mountain areas)
would have no undue adverse impacts on existing recreational resources, nor whether any such potential impacts would be
offset by the recreational protections afforded by the Concept Plan proposal as a whole.
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» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:
Regarding holder responsibility:
Do not vest the conservation easement holder with the responsibility or authority to determine whether a wind
power development project will adversely impact conservation values of easements. Permitting of a wind power
development project within the easement area would follow the normal process set forth in state law and rules.

Regarding area in which wind power activities would be allowed:

Recommended Option 1:

Limit wind power siting to Misery Ridge proper. Direct staff/consultants to identify the boundaries of this area as part
of second tier drafting. Allow wind power activities (e.g. transmission lines, supporting infrastructure) within either
the Balance or Legacy easements, as proposed by Plum Creek in its September 2, 2008, filing.

Recommended Option 2:

Should the Commission wish to explore whether additional areas beyond Misery Ridge proper are appropriate for
wind power siting:

Direct the Chair to establish a short comment period whereby parties are provided an opportunity to submit
information on whether wind power siting on any or all of the ridge formations within the southwest quadrangle of
the Concept Plan area would cause adverse impacts to existing recreational resources and uses, and if so, whether
such potential impacts would be offset by the recreational opportunities and resource protections afforded by the
Concept Plan proposal as a whole.

Based on these comments and further staff/consultant analysis, direct staff/consultants to identify the boundaries of
any additional areas appropriate for wind power siting as part of second tier drafting.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
WATER EXTRACTION

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Society of Maine
- Native Forest Network

» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(p. 39)

Plum Creek agrees to limit water extraction activity to benefit nearby communities, the areas approved for development
within the Plan Area and for forest management operations.

Requiring a finding of no reasonable alternative location for obtaining needed water is unworkable and would require
expensive surveys of the entire area. Section 4 of the easements already provides in pertinent part: “Grantor shall have the
right to conduct surface and subsurface water extraction activities for forestry and residential purposes only, and to
construct and maintain structures and facilities necessary for the same, provided that any such extraction is conducted in a
sustainable manner and does not adversely affect the conservation values protected by this Conservation Easement
[emphasis added]; and provided further that such water extraction shall not be for commercial consumer retail or “bottled
water industry” purposes. In the event Grantor conducts water extraction activities on the Protected Property, such activities
shall be included in the Multi-Resource Management Plan approved by Holder.”

This language already limits the commercial use of any such water and precludes any water extraction that is
inconsistent with the conservation values. Moreover, by requiring that such activities be added to the Management
Plan, Holder must be given prior notice and Holder approval is necessary.

Plum Creek is amenable to limiting the use of the water to the surrounding areas and will provide a map in the easements.

Plum Creek proposes the same map as is used for septic activities. Plum Creek would also like to clarify that the
Surrounding Areas includes the proposed residential and resort development proposed in the Plan.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 12)

Commission Recommendation (page 80):
Limit activity to only that needed by nearby community, which would be mapped and attached to easement

FSM Comment:

FSM concurs in part with this recommendation. FSM concurs with the recommendation to limit water extraction to
serving nearby communities and having those communities identified and shown on a map attached to the easement.
FSM recommends against the Holder being required to evaluate the “need” of those local communities for water, which
would require an analysis and expertise beyond what should be expected of an easement holder.

Commission Recommendation (page 80):

Revise language to ensure sufficient Holder notice for pre-extraction determination by Holder; for any proposed
extraction that Holder believes would adversely impact conservation values, require Landowner showing Holder of no
reasonable alternative location for obtaining needed water.

FSM Comment:

FSM concurs in part with this recommendation. FSM concurs with the recommendation that sufficient notice time be
given Holder, in its role of review and approval on decisions of water extraction activities. FSM suggests that a notice
period of at least 60 days would constitute sufficient notice. FSM does not concur with the recommendation requiring a
showing of no reasonable alternative location. FSM suggests that the Holder not be required to evaluate the availability
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of alternate locations either within or outside the Protected Properties for obtaining needed water, which would require
an analysis and expertise beyond what should be expected of an easement holder.

» Native Forest Network

(p. 4)

It appears that LURC is not heeding the previously stated concerns regarding certain activities within the easements.
While it is an improvement to recommend limiting septic spreading and water extraction to local uses only, this does not
address the fact that there remain serious dangerous impacts to the health of area water quality and fisheries by
allowing any additional septage spreading or water extraction in the easement lands. The developments would
significantly increase both the production of septage sludge (which can include many toxins including household waste
cleaners and chemicals, runoff from fertilizers and pesticides, and pharmaceuticals) and the extraction of water for
potentially thousands of households (plus water for lawns, golf courses, and pools). Furthermore, Aqua Maine
expressed plans to handle water operations for the resorts, and this would result in the largest private water company in
the US (which makes increased profits proportionate to increased water extraction) having an incentive to extract
increasingly large amounts of water from the local aquifers.

(p. 7-8)

[Regarding conservation easement pros:]

«  Limit construction material removal/septic spreading/water extraction in easements to supply nearby communities
(mapped and attached to easements) only (p 82) Although this might be an improvement, NFN still feels that there
is still an issue with allowing these activities at all (see “cons” section, below).

[Regarding LURC staff/consultant recommendations cons:]

. Limits, but continues to allow septage spreading and water extraction

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (p. 10)

Required holder approvals.

BPL raises strong concerns about the extent of recommended holder approvals introduced by LURC amendment in
June 2008. It is true that the absence of holder approvals allows the grantor to conduct activities; this can be framed as
a loophole or as a retained right of the grantor. Some holder approvals are essential; see my note on recreational fees
above. Some holder approvals are easily executed within the resources and expertise of a qualified and funded holder

... There is no endowment large enough to convince BPL to be holder or third party holder of an easement that requires
affirmative holder approval of major infrastructure or controversial extractions. Rather, LURC should provide clear
standards in the easement to define what is contemplated, what is allowed, with no ambiguity for the public and the
holder and the grantor to debate for perpetuity. LURC might consider language in LURC documents or perhaps in the
easement which retains for LURC a heightened standard of LURC review based on easement purposes.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:

« Regarding the Commission’s June 4th amendment to limit water extraction to only that needed by
nearby communities:

In its comments Plum Creek provided the same map for delineating nearby communities as provided for
construction material removal and septic fields. It also stated that “Plum Creek would also like to clarify that the
Surrounding Areas includes the proposed residential and resort development proposed in the Plan.”

Staff/consultants believe the communities delineated on this map, including the residential and resort development
that may be approved by the Commission pursuant to the Concept Plan and subsequent development review,
constitute a reasonable interpretation of “nearby communities” for purposes of water extraction. In addition, other
existing limitations on water extraction proposed by Plum Creek in the easement (i.e., no extraction for commercial
or “bottle water purposes”) would remain in the easement.

« Regarding the Commission’s June 4t amendment to ensure sufficient Holder notice and showing of no
unreasonable alternative location if adverse impact on conservation values:

Plum Creek objected to this amendment because it “is unworkable and would require expensive surveys of the
entire area.” Staff/consultants appreciate these concerns, but continue to believe that it is appropriate, within limits,
to require that landowners engage in a limited search for alternatives before extracting water from those sites for
which a finding of adverse impact to conservation values has been made by the Holder. The argued expense and
unworkability associated with the Commission’s June 4" amendment can be solved by putting in place two
“objective standards” that narrow the search for alternative sites: an alternative is unreasonable if (1) it is located
more than a two mile radius from the proposed site, and (2) is not currently accessible by the established road
system.

» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:

« Regarding the Commission’s June 4t amendment to limit water extraction to only that needed by
nearby communities, replace the previous amendment with the following language:

The easements shall limit water extraction to that amount needed by the communities delineated on a map
attached to and made part of the easement, as well as the residential and resort development that may be
approved by the Commission pursuant to the Concept Plan and subsequent development review. The attached
map will be the one submitted by Plum Creek as Appendix 4 of its July 11, 2008 comments.

Regarding the Commission’s June 4t amendment to ensure sufficient Holder notice and showing of no
unreasonable alternative location if adverse impact on conservation values, replace the previous
amendment with the following language:

Revise language to: (1) require that Holder be given 60-day notice prior to disturbance at any site for purposes of
water extraction; (2) require Landowner to consult with Holder for the purpose of reasonably minimizing adverse
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impacts to conservation values from the proposed water extraction and associated activities at these noticed sites;
(3) for any proposed activities at these noticed sites that Holder believes would adversely impact conservation
values, require Landowner to show to Holder that no reasonable alternative to the proposed site exists within a two
mile radius and accessible by the established road system; and (4) require that Landowner’s plans for extracting
water in a Special Management Area may only go forward if consistent with and limited by the protections
established for those areas.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
CAMPGROUNDS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons
- Appalachian Mountain Club

— Maine Professional Guides Association
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COMMENTS FILED BY THE PETITIONER

(p. 27)

Generally agreed, provided that locations desired by BPL (to be sold, gifted or leased) are approved by Plum Creek.
Plum Creek is amenable to adding “campgrounds”, “campsites”, and “remote campsites” (all defined terms in Chapter

10.02 of LURC's Rules and Standards) to the uses and structures and improvements allowed under the conservation
easements.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 12)

Chapter 10 and other Administrative Changes

Focusing primarily on the General Management (M-GNM) zone that would apply to the Balance and Legacy Easement
areas, the Commission-generated amendments contain two important improvements. First, the proposed amendments
reinstate campgrounds as an allowed use in the M-GNM zone, and correspondingly propose revisions to the
conservation easement language to allow, but more tightly restrict, campground development.? Commission-Generated
Amendments at 51 and 80. Second, the M-GNM regulations were clarified to allow backcountry huts as a use allowed
by special exception, subject again to more tight limitations via the easement language. Commission-Generated
Amendments at 51 and 83. Both of these changes are critical to ensuring that a diversity of recreational experiences
can occur across the vast area covered by the Concept Plan.

» Maine Professional Guides Association (p. 5)
We support adding back provisions for allowing camping, both tenting and RV-ing. The landowner, easement holder

and Community Stewardship Fund’s recreational management plan should be the determining authorities. Any facilities
should be managed by the Community Stewardship Fund’s Board, or by its own designees.

& For comment on the positive changes to the resort zones, see footnote 1, above. For comment on further changes needed
for the residential zone at Brassua Peninsula, see footnote 4, above. Beyond those comments, AMC has refrained from
commenting on changes to the various proposed development zones.

" The Balance and Legacy Easements will allow campgrounds "so long as size is limited, locations are determined by BPL,
and campgrounds are operated by BPL or its agent."
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4t Commission-generated amendments. The type of campground (primitive, RV, etc.) would be determined by
BPL.
Staff/consultants recommend that an additional sentence be added to the Commission’s June amendment, providing
Holder approval of any site proposed by BPL and allowing operations by BPL, its agent, or a non-profit entity.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Allow so long as size is limited, locations are determined by BPL subject to the prior approval of the Holder, and
campgrounds are operated by BPL, its agent, or a non-profit entity and open to the public.
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OFFSET CONSERVATION, BALANCE EASEMENT:
TERMS GOVERNING ALLOWED ACTIVITES:
PERMITTED EASEMENT RIGHTS FOR ALL LAWFUL PURPOSES

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

- Forest Society of Maine
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COMMENTS FILED BY THE PETITIONER

(p. 35)

Easements provide protections in limiting the aggregate acres; we will consider all the impacts of the activity (the activity
itself, structures and improvements and roads leading to it) when addressing the conservation values.

(pp. 41-42)

Section 3 of the easements as proposed currently provides: New roads, utilities and telecommunications facilities, and/or
public fire and safety buildings may be installed, constructed, maintained, repaired, and replaced from time to time, and
easements, rights of way, or other interests may be granted to others in connection therewith, without the consent of Holder
provided that such roads, utilities, telecommunications facilities, and/or buildings are approved by the Maine Land Use
Regulation Commission (or its successor agency), and are installed and constructed in accordance with applicable
laws and regulations, and further provided that, to the extent reasonably practical, such roads, utilities, facilities,
and/or buildings crossing or located on the Protected Property shall be located in a manner to minimize their
impact on the Protected Property’s conservation values, and provided further that notwithstanding the foregoing, the
siting of new roads for uses other than Forest Management or access to the development zones in the Concept
Plan shall require the consent of Holder, which consent will not be unreasonably withheld, and which shall be
based on a determination that such activity will be consistent with the Protected Property’s conservation values.
[emphasis added]

Plum Creek is amenable to strengthening Section 1 of the easements to provide additional protection for the conservation
values when granting easements as follows: “land covered by such easements shall continue to be subject to this
Conservation Easement; and provided further that the such easements will comply with the terms of Section 3 hereof.
Grantor shall provide notice to and consult with Holder prior to the grant of such easement rights. Grantor agrees
to take into consideration the Protected Property’s conservation values (including the avoidance of habitat
fragmentation) to the extent reasonably practicable when granting such rights, provided that the ultimate decision
to grant such easement rights shall be made in the sole discretion of Grantor after consultation with Holder.”
[emphasis added]

This is a working forest easement and it is vitally important to Plum Creek to be able to build new roads and grant
easements to others on its private property. The easements do require that Plum Creek minimize the impacts on the
conservation values if feasible. Roads must be installed in accordance with law. Plum Creek must consult with the Holder.
Finally, LURC approval is required providing assurances that only appropriate roads utilities and telecommunications are
located on the Protected Property.

The easements are not the appropriate place to grant rights to BPL. The easements just make clear what is and is not
allowed to occur on the Protected Property. Moreover, there is nothing in the record that supports having BPL be the entity
that builds trails or other facilities on Plum Creek property. Finally, separate agreements would need to be reached with BPL
or other entity that wishes to come on Plum Creek private property to build such facilities. These agreements would need to
include customary indemnities and insurance provisions and are best negotiated once specific locations and times are
determined.
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (pp. 12-13)

Commission Recommendation (page 80):
Revise language to ensure same level of Holder review and approval of grant of easement rights as required for specific
permitted activity for which easement is needed: remove language waiving consideration of conservation value.

FSM Comment:

FSM concurs with the goal of this recommendation. FSM believes that the Commission’s goal can be accomplished,
and clarity can be achieved with respect to the granting of rights of way, easements or other interests by making the
following changes to the conservation easements: (1) delete all reference to “easements, rights of way, or other
interests ... in connection therewith” from Section 3 of the conservation easements; (2) add language to Section 1 of the
conservation easements regarding the granting of easements by Plum Creek to third parties that permits Plum Creek to
grant “easements, rights of way or other interests” for “ingress, egress, utilities, roads, telecommunication facilities
and/or public safety buildings”; (3) add language to Section 1 of the conservation easements clarifying that the land
covered by any easement, right of way, or other interest granted by Plum Creek shall continue to be subject to the
conservation easements, and that the exercise of any rights under such interests shall comply with terms of the
conservation easements; and (4) add language to Section 1 of the conservation easements requiring that any such
interest granted by Plum Creek make specific reference to the conservation easements so as to provide notice to the
grantee that their activities must conform with the terms of the conservation easements. These changes will ensure that
Holder can enforce the terms of the conservation easements against any party to whom Plum Creek grants rights-of-
way, easements or other interests. A third-party right-of-way or easement holder would need to seek and obtain Holder
consent and approval for the construction of all structures and improvement in all cases where Plum Creek would be
required to do so. FSM does not believe that it is necessary for the Holder to approve the actual grant of a right-of-way
or easement to a third-party, provided that the third-party takes any such rights subject to the terms of the conservation
easements, and provided further that the Holder receives notice such that Holder is aware of the identity and activity of
any third-party and is therefore able to enforce the terms of the conservation easements against that third-party.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the Commission’s June amendment to revise language to ensure same level of Holder
review, etc:

Staff/consultants and legal counsel believe that the proposed easement language changes offered by FSM in its
comments (p. 33.4) are consistent with the intent of the Commission’s June amendment.

Regarding the granting of easement rights to BPL for trail building, etc:

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider
the June 4t Commission-generated amendments.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June amendment to revise language to ensure same level of Holder
review, etc:

Staff/consultants and legal counsel are directed to draft revised easement language that is consistent with the
comments submitted to the Commission by the Forest Society of Maine on July 11, 2008 at paragraph 6, pages 12-
13.

Regarding the Commission’s June 4t amendments granting of easement rights to BPL for trail building,
etc:

No recommended changes to this amendment.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
SUBDIVISION / PARCELIZATION OF EASEMENT LANDS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons
- Forest Society of Maine
- Maine Audubon and Natural Resources Council of Maine
- Moosehead Region Futures Committee
- Native Forest Network
- The Nature Conservancy
» Governmental Review Agencies

- Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program
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COMMENTS FILED BY THE PETITIONER

(pp. 28-29)
[Regarding subdivision limits]:

Generally agreed. The ability to sell and divide land is a basic right of landownership that has great value. Although Plum
Creek has already proposed significant limitations on this right (25 divisions) in its October 2007 filing, Plum Creek
understands Staff's concerns and is amenable to limiting divisions to ten (not counting divisions made pursuant to Section 2
B or D of the easements (transfers to conservation organizations and limited public purpose transfers)). Given the layout of
the two easements and the requirement that no division be less than 5000 acres this provides both an opportunity for the
landowner to divide land if the demand arises while at the same time keeping the number of owners low enough to be
administratively practical for the Holder. Plum Creek notes that the easement stewardship fund would be increased should
there be land divisions that would cover the increased costs of administering multiple “grantors”.

[Regarding 50 acre parcelization limits]:
Agreed. Plum Creek is amenable to language in the easements such as:

“D. Notwithstanding any other provision hereof, Grantor may gift or sell no more than 50 acres of the Protected Property in
the aggregate with no more than any one such gift or sale being greater than five acres unless otherwise agreed to by
Holder to a governmental or quasi-governmental entity (such as, for example only, a sewer or water district or other entity
carrying out a public purpose) free of the restrictions of this Conservation Easement (the “Permitted Public Purpose
Transfers").”

“In selecting Protected Property for any Permitted Public Purpose Transfer, Grantor shall obtain the consent of Holder
which shall not be unreasonably withheld provided, to the extent reasonably practical, the siting of land covered by such
gift or sale has taken into consideration the Protected Property’s conservation values (including the avoidance of habitat
fragmentation) and the proximity of such land to existing development or existing roads.”

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (pp. 13-14)

Commission Recommendation (page 81):

For the Balance and Legacy easements combined, the Commission has tentatively concluded that the total number of
subdivisions should be limited to a number no less than 5 or greater than 10, with no subdivision being smaller than
5,000 acres, and with permission for subdivision boundaries to cross over the boundaries of the two easements. The
Commission is particularly interested in public comment on: (1) the appropriate number of subdivisions for the two
easements within this range; (2) the specific reasons supporting the number chosen; and (3) any implications to
stewardship funding needs or other needs created or not created by the number of subdivisions allowed.

FSM Comment:

FSM concurs with this recommendation. FSM supports the limit of subdivisions, combined between the Balance and
Legacy easements, being set at no more than ten. FSM is also supportive of the limit of no subdivision being less than
5,000 acres and of allowing subdivision boundaries to cross over the boundaries of the two easements.
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The purpose of limiting the number of subdivisions allowed within large-scale working forest conservation easements is to
preserve unified management of large parcels and for administrative feasibility of monitoring and enforcing the
conservation easement (LMFB Working Forest Easement Guidelines). Large working forest conservation easements
began in Maine at the township level (Attean and Nicatous), and that scale has been found to meet the goals of unified
forest management of large parcels and administrative feasibility of monitoring. Following township boundaries has also fit
within traditional patterns of manner in which large-scale working forestlands have been bought, sold and managed in
Maine and has further fit within the typical landowner’s plans and goals. With the advent of exceptionally large working
forest conservation easements, which cover hundreds of thousands of acres and multiple townships, the convention
evolved of using the number of townships included in the easement as a rough guide to the number of allowed
subdivisions. The final number of subdivisions permitted under an easement is typically a negotiated outcome based on
that rough one-per-township guideline and other project specific details (geography of the property, surrounding
landownership patterns, etc.). For example, the Katahdin Forest easement, which includes all or part of twelve townships
allows for no more than six parcels and the West Branch easement, which includes all or part of 17 townships, allows for
no more than 15 parcels.

Combined, the Balance and Legacy easements include all or parts of 25 townships. Limiting the number of parcels to no
more than ten would result in the easements having one of the most restrictive limits on subdivision of any easement of
which FSM is aware, and would readily meet the goals of preserving unified management of large parcels and maintaining
administrative feasibility of monitoring and enforcement.

Since the cost of stewardship and oversight of a conservation easement increases each time a new parcel and
ownership/management entity is created, adequate stewardship funds are essential. FSM suggests the Commission
consider adding language to the easement that would require the Grantor to add a contribution to the unified monitoring,
stewardship, and enforcement fund the Commission is recommending each time one of the allowed new parcels is
created. The calculation of the amount needed to be added per subdivision could be part of the stewardship fund analysis
the Commission is seeking from the Holder, third-party backup holder and Plum Creek under an earlier Commission
recommendation found on page 77. If FSM is determined by the Commission to be the Holder, it will use its expertise in
these matters in working with the third-party backup holder and Plum Creek to develop a mutually agreeable proposal to
the Commission that addresses this need.

Maine Audubon and Natural Resources Council of Maine (pp. 38-39)

The Commission Amendments specifically leave for public comment the issue of whether the conservation easements,
when combined, should be limited to no more than five to ten subdivisions of no less than 5,000 acres. We would
support allowing no more than a total of five subdivisions of no less than 5,000 acres (subdivision boundaries can cross
over the boundaries of the two easements).

The basis for the limit of five subdivisions is to enable the Holder — presumably, a state entity — to monitor the activities
of five different owners of sizeable parcels (even if the subdivisions were close to the minimum permitted 5,000 acres)
to be carried out in @ manageable and efficient fashion. Increasing the number of subdivisions increases the expense of
monitoring. In addition, increasing the number of subdivisions interferes with the ability to manage the lands at a
landscape scale in order to provide the habitat protection contemplated by the easements. It is already clear that the
baseline documentation and management aspects of the easements will need to be kept as efficient and manageable
as possible, and therefore the lower number of five subdivisions is the least likely to interfere with that manageability
and the efficiency of managing at a landscape scale.

Moosehead Region Futures Committee (p. 10)

In the MRFC post-hearing opening brief (submitted March 7, 2008), we stated that “Subdivision of the easement lands
must be kept to a minimum in order to facilitate management and to allow crafting of a seamless recreational plan”
(pages 37 and 40). Therefore, in response to the Commission’s tentative conclusion that the total number of
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subdivisions should be limited to a number between 5 and 10, and the Commission’s accompanying request for public
comment on the appropriate number (LURC-generated amendments, June 4, 2008, page 81): we believe that limiting
subdivisions to the lowest number (5) would allow more efficient monitoring and enforcement, would permit more
effective recreational planning, and would thereby provide better protection of the public interest.

Furthermore, no subdivision of the easement lands should occur until BPL has completed a recreational planning
process to determine the locations of trails, trailhead parking areas, campsites, campgrounds, and public boat launches.

» Native Forest Network (p. 7)
[Regarding conservation easement pros:]
« Reduces amount of subdivisions within easements from 25 to 5-10 (p 84) (CON: allowing subdivisions at all)
» The Nature Conservancy (p. 2)
TNC supports the Commission’s recommendation to reduce the number of allowed subdivisions to no more than 10 for

the combined easement area. TNC believes that ten is a manageable number of divisions and is consistent with
historical practice with large landscape easements in Maine.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program (pp. 8-9)

We agree with the Commission’s recommendation to significantly reduce the number of allowed sub-divisions and feel
that the proposed no less than 5 and no greater than 10 subdivisions no smaller than 5,000 acres is appropriate. We
ask the Commission to consider requiring that Special Management Areas designated through the baseline
documentation process or into the future should be kept under a single ownership whenever possible and consultation
with the holder, third party monitor and Management Advisory Team members should be required when a Special
Management Area is part of a proposed sub-division. As the Commission has recognized the need to ensure adequate
land is available to ensure the public’s right to use the property for recreation purposes through an amendment that
allows the applicant to sell or donate additional lands to BPL for recreation purposes (pg. 119) we ask the Commission
to consider extending this right to lands with the highest ecological significance, to ensure these public values are also
adequately protected and available for appropriate public use.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the prohibition on subdivisions less than 5,000 acres in size:

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider
the June 4t Commission-generated amendments.

Regarding the question posed in the Commission’s June amendments as to the total number of 5,000+
acre subdivisions that should be allowed in both easements combined (“no less than 5 or greater than
10™):

In response to the Commission’s request for public comment on this issue, one party, FSM, submitted factual
information on the question posed by the Commission regarding the appropriate number of subdivisions. That
information suggests that allowing ten subdivisions would not be inconsistent with what is allowed in other
landscape-scale easements in Maine. At the same time, to the best of staff/consultants’ knowledge, the lands
covered by the easements referenced by FSM have not experienced significant subdividing, meaning that there is
no working model in Maine of a holder effectively monitoring and enforcing the terms of a complicated easement
with many owners across a vast landscape. Comments by BPL (both recently and in its testimony) underscore the
extremely limited experience to date in monitoring landscape-scale easements.

Given this situation, staff/consultants recommend to the Commission the following two-part approach to this issue:
First, change the Commission’s June amendment to allow up to ten subdivisions total on the combined lands
comprising the Balance and Legacy easements. Second, make clear that the Commission will be carefully
reviewing the proposal(s) submitted by Plum Creek, the Holder and the Third Party holder for a monitoring,
stewardship, and enforcement plan (see Tab 25), and will expect to see evidence that the funding and other terms
and conditions contained in the proposal(s) are based on a Holder and Third Party holder potentially having to
monitor and enforce the easement terms with ten different landowners, and that the Commission expects a
demonstration that the terms and conditions proposed are not solely based on the limited historical experiences
(costs, amount of enforcement, etc.) of monitoring and enforcing easements involving only one or a very limited
number of different landowners.

An additional issue raised in MDIF&W/MNAP comments is the request to prohibit allowing subdivision and keep in a
single, unified ownership structure each “special management area,” meaning lands which, due to their unique
ecological features/attributes, merit specially-developed and possibly site-specific management and oversight.
Staff/consultants respond to this issue in the recommendations, below.

Regarding the Commission’s June amendment limiting the size of any parcel gifted or sold by Grantor
to a governmental or quasi-governmental entity and providing Holder oversight:

Only Plum Creek submitted comments and proposed language on this issue (see page 34.2). Staff/consultants
oppose provisions in Plum Creek’s proposed language that: (1) allow the continued ability of Grantor to gift or sell at
least one large parcel (and potentially more) with an undetermined upper size limit and “free of the restrictions of
this Conservation Easement”; (2) allows property to be gifted or sold that may adversely impact conservation values
and may not be located near development areas, so long as these issues have been “taken into consideration” by
the Grantor.
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Staff/consultants reiterate to the Commission their concern that this provision, even as currently redrafted, allows
the Grantor to gift or sell a significantly-sized piece of land to a governmental or quasi-governmental entity for uses
that may be entirely inconsistent with conservation values in the easement. Staff/consultants continue to be
sympathetic to the need to allow the transfer of modest-sized parcels of land for legitimate governmental functions
so long as the placement and operation of those functions is done in such a way as to not adversely impact
conservation values and the parcels are located near development areas.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June amendment on the appropriate number and size of subdivisions, revise
the amendment to state:

For the Balance and Legacy easements combined, the total number of allowed subdivisions should be limited to
ten, with no subdivision being smaller than 5,000 acres, and with permission for subdivision boundaries to cross
over the boundaries of the two easements should the Commission determine that the Balance and Legacy
easements are not combined.! Lands treated as “special management areas” should remain in single ownership.

Regarding the Commission’s June amendment on limiting the size of any parcel gifted or sold by
Grantor to a governmental or quasi-governmental entity and providing Holder oversight:

No change recommended by staff/consultants.

1 The Commission will be carefully reviewing the proposal(s) submitted by Plum Creek, the Holder and the Third Party
holder for a monitoring, stewardship, and enforcement plan, and will expect to see evidence that the funding and other
terms and conditions contained in the proposal(s) are based on a Holder and Third Party holder potentially having to
monitor and enforce the easement terms with ten different landowners. The Commission expects a demonstration that the
terms and conditions proposed are not solely based on the limited historical experiences (costs, amount of enforcement,
etc.) of monitoring and enforcing easements involving only one or a very limited number of different landowners.
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OFFSET CONSERVATION, BALANCE EASEMENT:
TERMS GOVERNING ALLOWED ACTIVITIES:
STRUCTURES AND IMPROVEMENTS FOR PERMITTED USES

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Society of Maine
- Native Forest Network

» Governmental Review Agencies

Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(p. 47)

Plum Creek notes that the first paragraph of Section 1 provides: “There shall be no structural development, commercial,
residential, industrial, energy generation (other than access to and utilities for Wind Power Activities, as defined below,
that may be located on lands adjacent to the Protected Property), landfill, and waste disposal activities on the Protected
Property except for: (i) Forest Management Activities (defined below), (ii) to the extent allowed by the Grantor,
traditional recreational uses of the Protected Property by commercial guides, by customers of commercial sporting
camps, and by non-profit camping and educational and scientific institutions, provided that they occur in a manner that is
consistent with the terms and the purposes of this Conservation Easement, and (jii) activities otherwise expressly
permitted herein. Without limiting the generality of the foregoing, houses, apartment buildings, multi-family housing units, ,
condominiums, trailer parks, mobile homes, permanent outdoor high-intensity lights, motels or hotels, billboards, junk yards,
and commercial and industrial uses of all kind, are specifically prohibited on the Protected Property unless
otherwise provided herein. (emphasis added)

Thus, unless it's authorized under clauses i, ii or iii, no activity is allowed. Moreover, unless specifically allowed, no
commercial or industrial use of the Protected Property is allowed. Permanent sawmills are clearly prohibited in the
Easements. Plum Creek is amenable to further clarifying this.

It is vital to Plum Creek that the easements remain commercial working forest easements. Thus, it is appropriate to define
forestry improvements broadly.

Plum Creek also wishes to clarify that while no billboards are allowed on the Protected Property, limited signage should be
allowed for the development allowed under the Plan as follows: “Notwithstanding the foregoing, Grantor may construct,
place, maintain, replace and repair at any time and from time to time signage and informational gatehouse(s) related to
areas zoned for development under the Concept Plan (the “Development Signage”). In designing and siting the
Development Signage, Grantor shall consult with Holder to reasonably minimize the intrusiveness of the Development
Signage and ensure that Development Signage reasonably blends in with the local setting. Holder’s prior consent to such
Development Signage shall be required, which such consent shall not be unreasonably withheld.”

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 15)

Commission Recommendation (page 83):
Direct staff/consultants and legal counsel to carefully review the open-ended nature of this language

FSM Comment:

FSM concurs with this recommendation. FSM believes that the issues discussed elsewhere in FSM’s submission, and
undoubtedly by others in their submissions, address many of these concerns. FSM would be pleased to work with the
Commission staff and consultants, Third Party backup holder, and Plum Creek to identify and address any specific
language which remains a matter of concern to the Commission or its staff.

» Native Forest Network (p. 7)

[Regarding conservation easement pros:]

«  With conservation values in mind, fixes open-ended PC language regarding structures and improvements within the
easements to prohibit or limit proliferation of certain structures
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COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 10-11)

East West Highways, major transmission corridors, major new gas corridors, and other hypotheticals.

The draft easements (now outdated by LURC amendment direction) would allow new roads and new utilities. BPL has
not objected, in deference to other parties’ comments and LURC's expertise as the planning body for the region. The
June 2008 LURC amendments significantly tightened these provisions, by directing LURC staff to “carefully review the
open-ended nature...to ensure that significant commercial and industrial structures...are prohibited.” The Commission
should be more explicit either pro or con re certain hypotheticals (retained rights), noting the relative lack of public
comment or public awareness on this subject.

BPL on July 1, 2008, received reports that Cianbro reported to Appalachian Trail interests that the preferred route for
crossing the Appalachian Trail for the proposed toll highway accommodating global freight pressures is immediately
adjacent to Balance/Legacy lands in Elliottsville in a rail corridor. That report is today sent to LURC under separate
cover, for the Concept Plan record. BPL declines to opine whether a rail corridor is too tight to accommodate a four lane
highway. Thus there is reason to believe that Balance/Legacy lands would be scoped, or have already been scoped by
either Cianbro or Plum Creek or both. This is not a hypothetical for the Commission to ask staff to resolve in
negotiations, but rather a matter for the Commission to resolve specifically. BPL has not reviewed alternative possible
locations or modes for accommodation of global freight pressures, or alternative strategies for economic development in
Maine, nor would we as holder or third party holder want to undertake such review or meaningfully monitor construction
impacts under easement terms, now or as we approach perpetuity.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4t Commission-generated amendments. While Plum Creek’s comments on this matter, reproduced here at page
35.2, restate accurately those limitations on structural development found in paragraph 1 of the proposed easement, the
concerns that led to this Commission amendment were principally based on the language instead found in paragraph 3
(Structures and Improvements).

Paragraph 3 contains language stating that new roads, utilities and telecommunication facilities, and/or public fire and
safety buildings may be installed, constructed, etc. provided that such roads, utilities, telecommunication facilities, etc.
are approved by the Commission or its successor agency and, in certain circumstances, receive the consent of the
Holder. In staff/consultants’ and legal counsel’s opinion, this open-ended language could allow in the future the
construction of a major highway or a major transmission corridor through the easement lands so long as a subsequent
Commission (or successor agency) approves. The grounds for approval or denial are not stated, nor is it known what
type of statutory authority will rest with LURC or its successor in perpetuity. These potential roads or utility corridors are
not limited to only those servicing allowed land uses taking place in the easement area, but are permitted under the
easement for purposes entirely unrelated to activities allowed in the easement. This is the situation that is addressed in
BPL's comments regarding the proposed East-West Highway. Another example that appears to be allowed under
current easement terms would be construction of a major transmission corridor bringing electrical power from points
north to the substation and transmission corridor at Harris Dam.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendments.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
STRUCTURES AND IMPROVEMENTS, HOLDER RIGHTS

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Society of Maine

» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(p. 35)

Easements provide protections in limiting the aggregate acres; we will consider all the impacts of the activity (the activity
itself, structures and improvements and roads leading to it) when addressing the conservation values.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

>

Forest Society of Maine (p. 15)

Commission Recommendation (page 83): With regard to the granting of easements by Plum Creek, the easement
should require the same level of Holder review and approval of structures and improvements as required for specific
permitted activity for which structure/improvement is needed.

FSM Comment: FSM concurs with the goal of this recommendation. FSM suggests removing the language regarding
“easements, rights of way or other interests” completely from Section 3 of the conservation easements and moving it to
Section 1 of the conservation easements which deals with the granting of easements for ingress, egress and utilities.
FSM'’s proposed language revisions are outlined above in response to a similar Commission recommendation on page
80. FSM further suggests that the Commission’s concerns expressed in this recommendation be addressed by adding
language to Section 3 of the conservation easements that requires that the siting of any new utilities,
telecommunications facilities, and/or public fire and safety buildings not subject to LURC or successor agency review
shall require the consent of the Holder. Such a provision would ensure that these permitted activities (and the exercise
of any easement rights granted in accordance therewith) would either be approved by the Commission or by Holder.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

>

Bureau of Parks and Lands (p. 10)

... LURC should provide clear standards in the easement to define what is contemplated, what is allowed, with no
ambiguity for the public and the holder and the grantor to debate for perpetuity. LURC might consider language in
LURC documents or perhaps in the easement which retains for LURC a heightened standard of LURC review based on
easement purposes.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4t Commission-generated amendment. Neither the comments from Plum Creek nor FSM address the concern
raised in the Commission’s amendment. That amendment said, for instance, that the Holder should have the same
review/approval authority over a proposed new road going to a gravel pit or a proposed new building adjoining a septic
spreading site as the Holder has over the locations of the gravel pit or a septic spreading site. As the easement is
currently written, decisions on the location of structures and improvements “shall be made in the sole discretion of
Grantor.”

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.

36.3



37

OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
STRUCTURES AND IMPROVEMENTS, PUBLIC BOAT LAUNCHES

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

- Forest Society of Maine

371



COMMENTS FILED BY THE PETITIONER

(p. 29)

Agreed. Plum Creek is amenable to language in the easements such as: “Notwithstanding the foregoing, new public boat
launches, campgrounds and Back Country Huts (as defined below) may be installed, constructed and replaced from time to
time only with the consent of Holder, which consent will not be unreasonably withheld, and which shall be based on a
determination that such activity will not adversely impact the Protected Property’s conservation values

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 15)

Commission Recommendation (page 83): Allow public boat launches only if Holder determines that boat launches will
not adversely impact conservation values of easements.

ESM Comment: FSM concurs with this recommendation. FSM further suggests that any determination on the number
and type of public boat launches be made in consultation with BPL and the landowner or other entity responsible for
recreational management on the Protected Properties.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:
No commenter objected to this amendment. The language changes proposed by Plum Creek and FSM capture what

staff/consultants understood to be the Commission’s intent, and are captured in the revised amendment
recommendation below.

» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June 4t amendment to require holder approval of boat launches, revise the
amendment to state:

The easement must include language stating that new public boat launches may be installed and replaced from
time to time only after consultation with BPL and with the consent of Holder, which consent will not be unreasonably
withheld, and which shall be based on a determination that such activity will not adversely impact the Protected
Property’s conservation values.
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OFFSET CONSERVATION, BALANCE EASEMENT:
TERMS GOVERNING ALLOWED ACTIVITES:
STRUCTURES AND IMPROVEMENTS, BACKCOUNTRY HUTS

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Appalachian Mountain Club
- Forest Ecology Network and RESTORE: The North Woods
- Forest Society of Maine

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(p. 29)

Generally agreed. Plum Creek assumes that this recommended amendment would eliminate the specific limits that are
currently in the draft easements. Plum Creek is amenable to language in the easements such as: “Notwithstanding the
foregoing, new public boat launches, campgrounds and Back Country Huts (as defined below) may be installed, constructed
and replaced from time to time only with the consent of Holder, which consent will not be unreasonably withheld, and which
shall be based on a determination that such activity will not adversely impact the Protected Property’s conservation values.
Once installed and constructed, such campgrounds, Back Country Huts and boat launches may be maintained and repaired
from time to time, without the consent of Holder. For purposes of this Conservation Easement, the term “Back Country Hut”
shall generally mean a structure with a ground level building footprint of approximately 5,000 square feet and an overall
height of approximately 40 feet or such other structure the size and purpose of which shall be determined jointly by the
Grantor and Holder, provided that the size and purpose of any such hut shall be consistent with the conservation values of
this Conservation Easement.”

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 12)

Focusing primarily on the General Management (M-GNM) zone that would apply to the Balance and Legacy Easement
areas,’ the Commission-generated amendments contain two important improvements. First, the proposed amendments
reinstate campgrounds as an allowed use in the M-GNM zone, and correspondingly propose revisions to the
conservation easement language to allow, but more tightly restrict, campground development.? Commission-Generated
Amendments at 51 and 80. Second, the M-GNM regulations were clarified to allow backcountry huts as a use allowed
by special exception, subject again to more tight limitations via the easement language. Commission-Generated
Amendments at 51 and 83. Both of these changes are critical to ensuring that a diversity of recreational experiences
can occur across the vast area covered by the Concept Plan.

However, the language reinstating backcountry huts as an allowed use in the M-GNM appears to limit the huts to those
proposed only as part of the Moosehead-to-Mahoosucs trail. Commission-Generated Amendments at 51. In fact, that
trail covers only a small geographic area relative to the entire area covered by the Balance and Legacy Easements,
where other trail easements most likely will be located. The Balance and Legacy Easement terms presently impose
limits on the number of permissible backcountry huts that may be built within the Plan Area.8 Needlessly limiting the

6 For comment on the positive changes to the resort zones, see footnote 1, above. For comment on further changes needed
for the residential zone at Brassua Peninsula, see footnote 4, above. Beyond those comments, AMC has refrained from
commenting on changes to the various proposed development zones.

" The Balance and Legacy Easements will allow campgrounds "so long as size is limited, locations are determined by BPL,
and campgrounds are operated by BPL or its agent."

8 It is unclear whether the Commission proposes amending the easement language to eliminate the strict limitation on
number of huts in each easement. See Commission-Generated Amendments at page 83. AMC would support such an
amendment, but absent such a change, the easements prohibit more than six huts (3 in each easement) within the entire
300,000+ acres of easement lands. The BPL has also expressed a preference for less restriction on the of backcountry huts
permissible in the easements. Comments of the Bureau of Parks and Lands, 11/20/07 at 8 (“We are somewhat disappointed
that recent easement revisions reduce the number of allowed huts [from 5 to 3]. We would encourage retention of generous
allowance of huts to accommodate hikers and other recreationists.”)
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location and context of those huts would fail to accomplish the Commission’s intended purpose of providing
opportunities for diverse recreational experiences throughout the Plan Area. AMC recommends that, at the ‘second tier’
stage of drafting, the Commission clarify that this special exception use is permissible throughout the Concept Plan
Area, and that such huts need not necessarily be associated with the Moosehead-to-Mahoosucs trail.

Forest Society of Maine (p. 15)

Commission Recommendation (page 83): Consistent with protecting conservation values, Holder and landowner shall
determine the appropriate maximum number and size of huts in the Balance and Legacy easements.

FSM Comment: FSM does not concur with this recommendation. FSM suggests that the Commission provide clearer
guidance as to the appropriate upper limits regarding the number and size of allowed huts, and that language be
incorporated into the conservation easements regarding such guidance. The Holder’s role should be to determine if the
siting of such huts in each specific case is consistent with the conservation values of the easements, not to determine
the overall number of such facilities to be permitted on the Protected Properties.

FEN-RESTORE (pp. 14-15)

The methodologies staff used vary from the inexplicable to the merely unpersuasive. For example, staff would remove
the already inadequate restrictions within the conservation easements on the number and size of "back country huts"
that can be built in the conservation areas. This would leave the number and size of the huts up to the landowner and
the holder of the easement. Thus it is possible that a “back country hut” could be larger than a remote resort. We do not
understand the rationale for removing these safeguards from the conservation easements.

Native Forest Network (pp. 7-8)

[Regarding LURC staff/consultant recommendations cons:]

« Allows unlimited amount of backcountry “huts” in easements of 5,000 sq feet and up to 40 ft in height (seemingly
removing size requirements for these huts)
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the removal of limitations in size of backcountry huts in the Commission’s June 4th
amendment:

Concern has been raised in the comments that the Commission’s amendment provides the Holder open-ended
discretion to determine the appropriate size of a backcountry hut and therefore could result in very large structures
being built. For this reason, staff/consultants are recommending the re-insertion of the size and height limits
proposed in the easements.

Regarding the removal of the maximum number of allowable backcountry huts in the Commission’s
June 4t amendment:

Staff/consultants believe that placing an upper limit on the number of backcountry huts that can be constructed
within the easements in perpetuity, given the vast scale of the easements, creates unnecessary rigidity. Instead,
and similar to how the staff/consultants recommend handling the siting of campsites and campgrounds,
staff/consultants here recommend a slight change to the Commission’s June amendment to require both BPL and
Holder approval for siting new huts.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Revise the Commission’s June 4th amendments to now state:

Landowner and BPL shall determine the appropriate location and number of backcountry huts, subject to the prior
approval of the Holder. Backcountry huts may be operated by BPL, its agent, or a non-profit entity and open to the
public. The square foot and height limit for backcountry huts stated in the proposed easement shall remain
unchanged.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT, DEFINITION OF ALLOWED ACTIVITIES

COMMENTING PARTIES

» Petitioner Plum Creek
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COMMENTS FILED BY THE PETITIONER

(p. 48)

Plum Creek notes LURC’s own definition of “forest management activities” contained in Chapter 10.02 that contains broad
language: “Forest management activities include timber cruising and other forest resource evaluation activities, pesticide or
fertilizer application, timber stand improvement, pruning, timber harvesting...and other similar or associated activities....”
[Emphasis added] It is crucial to Plum Creek that all commercial forest management practices currently used or developed
in the future that meet at least the current standards of the SFI be allowed under these working forest easements. Thus this
language must remain broad. Plum Creek will address LURCs concern by amending the catchall phrase at the end to be
identical to the LURC phrase: “...and any other similar or associated activities.”
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. Plum Creek has stated its willingness to amend the easement to
remove the open-ended nature of this language. As part of the Second Tier drafting process, staff/consultants and legal

counsel will evaluate whether the proposed specific wording suggested by Plum Creek meets the directive contained in
the June amendment, and will suggest additional changes if necessary.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendments.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT ACTIVITIES, MANAGEMENT ADVISORY TEAM

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Ecology Network and RESTORE: The North Woods
- Forest Society of Maine
- Maine Audubon and Natural Resources Council of Maine
- Native Forest Network
- The Nature Conservancy

» Governmental Review Agencies

- Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program
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COMMENTS FILED BY THE PETITIONER

(pp. 48-49)
[Structure of MAT]

Few, if any other, working forest conservation easements afford the holder and state wildlife agencies a forum and a
process to give scientific input on forestry issues to the landowner who is granting the conservation easement. Plum Creek
believes its intent is consistent with the Commission’s intent, in that the MAT would be an advisory body. In this Plan, Plum
Creek is offering an unparalleled opportunity for collaboration that goes above and beyond what is in the standard working
forest conservation easement. That being said, the MAT must remain an advisory, collaborative body with respect to
forestry issues only. The MAT should not supersede the structure of the easements: primary oversight responsibilities by
the Holder, third party auditing, and back up oversight by BPL. The MAT, to function effectively as a collaborative body,
must include the Grantor and other organizations that are willing to work in good faith to accomplish the purposes of the
MAT. Plum Creek believes that the current language in the easements and the Management Plan appropriately sets out
the purpose and role of the MAT.

This language in the easements and the management plan makes clear that both USFWS and IFW and MNAP will be
included in the MAT with the flexibility to add other experts chosen by the Grantor and Holder. Plum Creek thinks it
important, for example, that another commercial forestry representative be included on the MAT. The MAT will advise and
consult on forest management issues and on how to best achieve the conservation values. The language also allows for
interaction between the MAT and the certification auditor. There is no oversight, regulatory or enforcement nature to this
group; it is meant to be advisory and a forum for open discussion.

Plum Creek shares the Commission’s intent to afford the MAT participants a process during which Plum Creek will consider
advice given by the MAT in good faith (this can be done at various levels of formality from verbal discussions at meetings to
written documentation). In any event Grantor's Forest Management Activities must remain in compliance with all laws and
the SFI standards.
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Ecology Network and RESTORE: The North Woods (pp. 11-13)

FEN-RESTORE recognizes that the staff recommendations represent progress in making the conservation easements
meaningful. Throughout these hearings FEN-RESTORE has consistently challenged the so-called conservation
easements as ineffective. One of the primary problems with the easements is that, while they refer to laudable goals like
“sustainable forestry” and preserving wildlife habitat, they do not offer an effective mechanism to achieve those goals....

...To address this, staff proposed, and the Commission accepted, several critical improvements to the easements. ...

Third, staff proposes to put the Maine Dept. of Inland Fisheries and Wildlife (*IFW”) in charge of the Management
Advisory Team and to remove Plum Creek and all subsequent landowners from the MAT altogether. Fourth, the staff
recommendation would not only require Plum Creek and the other landowners to respond to MAT advice but will make
both the MAT advice and the landowner’s response public....

...The end result of all these changes is that a significant amount of power shifts from the landowner to the easement
holder and the Management Advisory Team run by the IFW. As Chair Harvey succinctly stated during the deliberations,
the wording of the easement is changing: “such that the holder becomes clearly in charge. | guess that's what it
amounts [to].” DT P 296 L 3-4.

» Forest Society of Maine (pp. 15-17)

Commission Recommendation (page 85):
Structure MAT so that IFW is responsible for its operations and functioning.

FSM Comment:

FSM does not concur with this recommendation. FSM recommends that the Holder of the easements be responsible
for the operation and functioning of the MAT, rather than IFW. Administration and coordination of all functions,
communications, procedures and operations related to the easement are the responsibility of the Holder and the Third
Party backup holder. Adding another new entity with management or administrative authority over the easement to the
existing lines of communication and authority would add unnecessary and unproductive complexity, duplication and
costs to the process.

Commission Recommendation (page 85):
Remove Plum Creek (and all subsequent landowners) from voting membership on MAT but ensure that language
allows it to advise and coordinate with MAT on an ongoing basis.

FSM Comment:

FSM does not concur with this recommendation. The Management Advisory Team was proposed in response to the
state and federal fish and wildlife agencies’ requests for increased opportunities to understand the forest management
activities on the Protected Properties and for increased access to discussions with the landowner relating to fish and
wildlife habitat management needs and considerations. The Management Advisory Team is not intended to assume a
mandate or authority independent of the statutory mandates and authorities of the governmental entities of which its is
composed, nor is it intended to replace the roles or authorities of the Holder and Third Party backup holder. If changes
are made regarding the make-up or operations of the MAT, FSM asks the Commission to use care to ensure that the
result is a structure and process that promotes openness, transparency, and respectful discussions, and one that
avoids polarization or rigidity of positions. A great strength of the proposed conservation easements is the inclusion of
an adaptive management approach to the decision-making as it relates to forest management activities and fish, wildlife
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and other special habitats. The MAT plays a key and unprecedented role within that adaptive management process by
directly bringing state and federal agencies to the table with the landowner, on a regular and ongoing basis, to openly
discuss issues of management concern and to collaboratively find opportunities for management solutions for various
species and habitats.

The unique and unprecedented forum and process provided by the MAT can work to its best advantage if care is taken
to avoid having the MAT duplicate the roles and authorities for easement oversight and compliance vested in the
Holder, Third Party backup holder, and third-party forest certification entity, and if further care is taken to create a forum
where parties can work together through this new venue in addition to other processes or more traditional roles (such as
the regulatory roles of the individual participating agencies).

FSM views the MAT as a deliberative, collaborative forum rather than a voting or enforcement forum. Consistent with
that view, FSM believes that the landowner should have the same voice at the table as any other member. FSM
believes that this structure brings a sense of equity to all, which will help achieve the open dialogue envisioned for the
MAT, and therefore recommends that the provision requiring consent of all parties to add a new member to the MAT be
retained.

Commission Recommendation (page 85):

Redraft language to make clear that MAT has authority to provide ongoing written advice to Holder and to landowner(s)
on outcomes and proposed changes in forest management activities, as well as advise audit team and Holder during
any forest certification process.

FSM Comment:

FSM concurs with this recommendation provided that the language makes it clear that normal and customary
communications between the MAT and the landowner and Holder need not follow such a formal written communication
process.

Commission Recommendation (page 85):
Redraft language to require timely written response from landowner(s), Holder, and forest certification audit team to all
such MAT written notice.

FSM Comment:

FSM concurs with this recommendation provided that the language makes it clear that normal and customary
communications between the MAT and the landowner and Holder need not follow such a formal written communication
process.

Commission Recommendation (page 85):
Redraft language to require all MAT and response documents to be public.

FSM Comment:

FSM concurs with this recommendation provided that the language makes it clear that normal and customary
communications between the MAT and the landowner and Holder need not follow such a formal written communication
process.

Commission Recommendation (page 85):
Redraft language to provide opportunity for MAT input to Holder on certain significant proposed non-forestry landowner
activities and structures for which Holder review is either allowed or required.

FSM Comment:
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FSM concurs with this recommendation to the extent that it is limited to significant non-forestry landowner activities and
structures, does not duplicate the existing role of individual MAT members acting within their normal jurisdiction, and
does not unduly complicate or delay Holder review and approval decisions.

» Maine Audubon and Natural Resources Council of Maine (pp. 39-40)

The proposed changes to the MAT structure and its relationship to Plum Creek, the Holder, and the certification audit
teams are positive, but very limited in effectiveness and still do not address the basic MAT issues raised on pages 4-5
of Rob Bryan’s pre-filed testimony of November 20, 2007. Specifically, the management plan will still contain vague
language that does not require Plum Creek to develop and implement plans and strategies to achieve the conservation
goals of the MAT or otherwise commit to implementing its advice. The management plan language should require that
the landowner specify how it will implement the MAT advice, or if the landowner chooses alternative strategies, to
describe how the conservation goals of the MAT will be achieved and provide an objective summary of the benefits of
the alternative approach. The certification auditor’s response should clearly describe the adequacy of the landowner
plans and resulting management, relative to the MAT advice. As mentioned above, of most value to the MAT and to the
public are the requirements of clear written descriptions of the strengths and weaknesses of the landowner in
implementing the advice of the MAT.

» Native Forest Network (p. 7)

[Regarding conservation easement pros:]

. MAT (management advisory team regarding forestry activities within easements) structured so IFW is responsible,
removes PC and all other landowners from its membership, plus makes all documents available to public (p 86)

» The Nature Conservancy (p. 3)

TNC understands the Commission’s desire to ensure the independence of the Management Advisory Team (MAT).
However, TNC encourages the Commission to recognize the importance of the MAT as a collaborative vehicle for
fostering communications and understanding between state and federal resource professionals, the Holder and the
landowner, about how best to protect important conservation values on the easement lands. TNC believes it is critical
for the landowner to be and active participant in the MAT to enable effective communication and understanding on
both sides.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program (pp. 5, 9-10)

MDIF&W and MNAP agree with the Commission’s recommendations that the conservation easements resulting from
Plum Creek’s Moosehead Lake Region Concept Plan must be monitored through a transparent process of public
accountability given that the easement lands are being offered as mitigation for extraordinary development rights. A
public entity should be empowered to better assure that public rights and protections contained in the easement are
being monitored and enforced by the holder. It is our hope that the role of MNAP and MDIF&W on the Management
Advisory Team will help to address this issue.

Management Advisory Team (page 85)

We concur with the Commission’s recommendation that Plum Creek (and subsequent landowners) not be a voting
member of the MAT, but feel that it is important that they be in a position that facilitates a close, cooperative working
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relationship that allows MAT membership to best convey important resource issues and management needs and allows
the landowner to convey commercial timber harvest objectives and forest operation needs. As structured, we do not see
our role on the MAT as being a regulatory one, but rather as an important opportunity to formally communicate with the
easement holder, as a member of the MAT, and landowner on non-forestry land use activities in a manner that would
not delay holder approval, and that allows us to provide guidance and advice regarding habitat management issues in a
publicly transparent process better ensuring consideration by land owners and a third party forest certification program.
As a result of the MAT process as currently outlined, MNAP and MDIFW look forward to working in unison with the
applicant, LURC staff, and the LURC Commission in continued efforts to protect the critical elements of northern Maine
landscape planning as identified in our previous comments:

1) Maintaining large un-roaded or otherwise unfragmented blocks of forest and maintaining connectivity
between these blocks

2) Conserving high value plant and animal habitats

3) Protecting rare and exemplary natural communities

4) Providing adequate early successional habitat for wildlife species

5) Increasing the amount and distribution of late successional habitats for mature forest dependent species

6) Provide enhanced protection for riparian areas

7) Avoid and minimize the impact of roads

8) Provide and maintain appropriate public use opportunity

Although many of the comments included above focus on the designation of Special Management Areas and how these
areas will be utilized as a tool to address northern Maine planning objectives 2, 3, and 5 above specifically, the role of
the MAT as an advisory body must encompass all 7 objectives holistically through the baseline documentation process,
crafting of outcome based management recommendations, and through continual, publicly accessible feedback to the
easement holder and third party certification process. This approach as outlined in these and previous comments will
result in better protections for the multiple public resource benefits intended for protection through this offset easement.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:

Comments submitted by Plum Creek and FSM suggest that there is significant misunderstanding or miscommunication
concerning the intent behind the amendments to the MAT structure and process. A clear summary of staff/consultants’
basic views on the MAT -- views that formed the foundation of the recommendations made to the Commission in May,
as amended by the recommendations being made now -- is an important preface to a more specific discussion of each
amendments and the comments received thereon.

Staff/consultants believe that the MAT should be:

- independent of the landowner(s), the Holder and the Third Party holder;

- atthe same time, highly collaborative and in close communication with landowners, the Holder and the Third Party
holder;

- focused solely on forest management issues, standards, programs and practices as they affect the easement;

- made up of state and federal governmental officials with expertise in, and jurisdiction over these issues, as well as
other recognized, independent, neutral experts on these issues as the existing MAT members may from time to
time choose to invite to join in its work;

- advisory and consultative to the landowner(s), Holder, Third Party holder and qualified auditors, with no regulatory
role in the monitoring or enforcement of easement terms, which is solely in the province of the Holder, Third Party
holder, and the Office of the Attorney General.

With this understanding, staff/consultants address comments provided on each of the Commission’s June 4t
amendments:

« Regarding the Commissions June 4t amendment in which MDIFW is “responsible for” MAT “operations
and functioning”:

FSM commented that the Holder, and not MDIFW, should be responsible for the operation and functioning of the
MAT, fearing that the Commission’s amendment would create “another new entity with management or
administrative authority over the easement...”

Staff/consultants have no objection to the Holder being responsible for administering the functions of the MAT such
as scheduling and convening meetings, keeping minutes of the meetings, etc. Given that under staff/consultants’
view the Holder would be attending all, or the vast majority of the MAT meetings, performing this administrative
function is not inconsistent with its position as Holder. How well the Holder performs this function over time could
be formally addressed in the audit of Holder conducted every three years by BPL, per staff/consultants’
recommendation at Tab 21.

- Regarding the Commission’s June 4t amendment removing Plum Creek and subsequent landowners
from the MAT but ensuring it an advisory/collaborative role in discussions:

Plum Creek and FSM strongly oppose this amendment, alleging that the collaborative, advisory role of the MAT is

undermined if all landowners and the Holder are not members of the MAT. Other commenting parties strongly
support the Commission’s June amendment.
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Staff/consultants respectfully disagree with Plum Creek and FSM. As discussed above, staff/consultants envision
and expect an ongoing, open, back-and-forth sharing of information between the MAT and the landowner(s),
Holder, and Third Party holder. These parties would almost certainly attend and participate in MAT meetings,
unless the MAT determines that on occasion on a particular issue it needed to meet without one or more of these
parties to assist it as it gathers information and formulates its views on what should happen under the easement, in
exactly the same way that the landowner may from time to time meet just with the Holder or just with its own
gathered experts. Staff/consultants can easily envision instances in which the MAT may wish to provide comments
to the auditors or the Holder which are opposed by one or more landowners, notwithstanding having had an open,
collaborative discussion of the issue with the landowner prior to these comments being formed. The opportunity for
independently reaching this decision and filing these comments must be preserved if the MAT is to have any
credibility or vitality as an advisory body distinct from the landowner(s), Holder or Third Party holder.

« Regarding the Commission’s June 4t amendments (1) providing the MAT with authority to provide
ongoing written advice to the landowner, Holder and audit team, (2) requiring timely written response
from landowners, Holder and audit team, and (3) requiring MAT and response documents to be public:

FSM commented that it agreed with these amendments, “provided that the language makes it clear that normal and
customary communications between the MAT and the landowner and Holder need not follow such a formal written
communication process.” Staff/consultants agree with this comment, and believe the existing language of the
amendments are not inconsistent with the point being made by FSM. Staff/consultants will ensure that any Second
Tier language proposed to the Commission by staff/consultants does not require that communications between
these entities be in writing if the MAT desires otherwise, but that those communications that are in writing be made
available to the public.

« Regarding the Commission’s June 4t amendment providing the MAT with opportunity for MAT input to
Holder on significant non-forestry landowner activities:

Staff/consultants have concluded that this amendment, originally recommended by staff/consultants, is both
unnecessary and inconsistent with the fundamental purpose of the MAT. Consultation on non-forestry landowner
activities will occur anyway between Holder and individual state/federal resource agencies (e.g., MDIFW, MNAP,
US FWS) pursuant to normal regulatory practice; the focus of the MAT as a collective body should be on forestry
practices on the easement.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

« Regarding granting responsibility to MDIFW for MAT operations in the Commission’s June 4th
amendments, change the language to read as follows:

Holder shall be responsible for providing administrative support to the MAT.

« Regarding removing Plum Creek and subsequent landowners from the MAT in the Commission’s June
4t amendments:

No change recommended by staff/consultants.

« Regarding the provisions (1) providing the MAT with authority to provide ongoing written advice to the
landowner, Holder and audit team (2) requiring timely written response from landowners, Holder and
audit team, and (3) requiring MAT and response documents to be public, all in the Commission’s June
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4t amendments:
No change recommended by staff/consultants.

Regarding providing the MAT with opportunity for MAT input to Holder on significant non-forestry
landowner activities in the Commission’s June 4t amendments:

Delete the amendment.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT ACTIVITIES, QUALIFYING CERTIFICATION PROGRAMS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons
- Forest Society of Maine

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(p. 43)

Plum Creek has already agreed to a “no back sliding provision” in the easements. This provision means that standards can
be strengthened but cannot be relaxed. Plum Creek is willing to clarify the easements to provide that if the standards and
procedures of any pre qualified system went below the standards and procedures in place today, then that system would no
longer be a qualifying program. Having a Holder take the position that SFI, FSC or other program is “inadequate” in the
future even if the standards and procedures exceeded those in force today is not workable for Plum Creek. The landowner
must have the right to pick whatever certification system it chooses, provided that the standards and procedures, including
audit standards and procedures are at least as good as the current SFI system.

The ATFES certification program was included should a small landowner became subject to the easements. Small
landowners typically are certified by ATFS and not SFI. Plum Creek is willing to clarify the easements to require Holder
approval and to limit the applicability of the ATFS certification to only small landowners with the following changes to
Section 5.D of the easements: “(iii) if approved by Holder, the American Tree Farm System Certification for parcels of no
more than 7500 acres created and conveyed by Grantor to unaffiliated third parties pursuant to Section 2 above ...."

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 17)

Commission Recommendation (page 86):
Draft language to establish right of Holder to remove pre-qualified certification program based on demonstrated
inadequacy of audit standards and procedures.

FSM Comment:
FSM concurs with this recommendation.

» Native Forest Network (p. 7)

[Regarding conservat easement pros:]

« Tighten language/control of forestry certification programs and forestry practices within the easements(p 87/88)
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the June 4t Commission amendment to establish right of Holder to remove pre-qualified
certification program based on demonstration of inadequacy:

Although FSM, as the potential easement Holder, supports this change to the easement, Plum Creek does not.
Plum Creek argues in its comments that it should not be held to higher auditing “standards and procedures” than
are in force today. Staff/consultants believe that Plum Creek misinterprets the purpose of this amendment.
Staff/consultants do not understand its purpose being to indirectly impose, through allowing the Holder to eliminate
a certification program, forest management programs and practices more stringent than those contained in the
Easement or the Multi-Resource Management Plan. The amendment’s purpose is to ensure that if, under the
easement terms, certification by a particular program carries with it a presumption of landowner compliance with
easement terms, then that certification program better have the ongoing capability of determining whether the
easement and the Multi-Resource Management Plan are indeed being complied with by the landowner.
Staff/consultants believe that the quality of forestry practiced is (or should be) governed by the programs and
practices contained in the Multi-Resource Management Plan, regardless of who is conducting the certification.
These programs and practices should not be SFI specific, although they may well replicate or draw from SFI
objectives, programs and practices.

Regarding the June 4t Commission amendment on eliminating American Tree Farm System
certification program as pre-qualified:

As drafted, the proposed easement allowed a landowner to use the American Tree Farm System certification
program to audit landscape easements, a task which record evidence demonstrated this certification system was
not conceived or capable of undertaking. In its comments, Plum Creek proposed easement language to correct this
situation (page 41.2), allowing the American Tree Farm certification system to be used only for certification on
landholdings of 7500 acres or smaller. Record evidence supports this change.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the June 4t Commission amendment to establish right of Holder to remove pre-qualified
certification program based on demonstration of inadequacy:

No change recommended by staff/consultants.

Regarding eliminating the American Tree Farm System certification program as pre-qualified, change the
Commission’s June 4t amendments to state:

Substitute the language proposed by Plum Creek in its July 11, 2008 comments for existing language in the
proposed Concept Plan easement.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT ACTIVITIES, IMPACT OF THIRD PARTY CERTIFICATION

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Appalachian Mountain Club
- Forest Ecology Network and RESTORE: The North Woods
- Forest Society of Maine

— Maine Audubon and Natural Resources Council of Maine
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COMMENTS FILED BY THE PETITIONER

(pp. 30-31)
[Regarding role of Certification:]

Generally agreed. Plum Creek will make it clear that certification is a rebuttable presumption and that the forestry principles
and management plan will be addressed by the audit by making the following changes to Section 5.D(ii) of the easements:
“(ii) Third party certification: Grantor shall comply with the Forestry Principles set forth in 5.C., above and 6 below, by
conducting its Forest Management Activities in accordance with the Management Plan. So long as Grantor maintains a
third party certification that the Protected Property is being managed in accordance with a Qualifying Forestry Certification
Program (as defined below) (which certification audit shall cover the Forestry Principles of this Easement and the
Management Plan in addition to the standards of such Qualifying Forestry Certification Program) then there shall be a
rebuttable presumption that Grantor is in full compliance with said Forestry Principles and the Management Plan.
[Language here deleted -- Rebutting the presumption will not require a showing of material mistake of fact or material
misapplication of the certification program standards.]-- In order to rebut such presumption, Holder shall first seek to resolve
any compliance issue with Grantor. If this does not resolve the issue, Holder shall follow the appeals process, if any, of said
Qualifying Forestry Certification Program. If the issue is still not resolved, Holder may enforce this Conservation Easement
as provided in Section 12 hereof.

With respect to the second recommendation, it is critical to Plum Creek that the basic process set forth in Section 5 to
resolve disputes over compliance with the forestry standards of the easements be kept intact. Section 5 requires the Holder
to work, in the first instance, with the Grantor to resolve issues (the stage at which the vast majority of issues get resolved),
then availing itself of any appeal process under the certification system, and then using the general enforcement
mechanisms set forth in Section 12. To address LURC's concern about delay, Plum Creek is amenable to putting a one
year time limit on the appeals process that would allow the Holder to seek alternative enforcement mechanisms if the
appeal process were not progressing in a timely fashion.

[Regarding Audit Summary:]
Agreed. Plum Creek will work with the auditors to develop an audit summary that is provided to the MAT within 120 days of

a completed audit.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 10)

First, the amendments propose ensuring that third-party certification does not substitute for the easement holder’s final
authority to determine easement compliance. Commission- Generated Amendments at 86. The amendments clearly
indicate that, while certification may be considered in determining compliance, it should not create a presumption of
compliance that must be challenged by the holder. Testimony of Dr. Publicover, 11/20/07 at 7-8. Second, the
amendments recognize the need to ensure that the multi-resource management plan sets forth standards of
performance that are specific and enforceable. Commission-Generated Amendments at 87; Testimony of Dr.
Publicover, 8/31/07 at 22-23. For both of these issues, the development of final, detailed language executing the
proposed amendments at the ‘second tier’ stage will determine whether the intent of the Commission-generated
amendments is satisfied.
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» Forest Society of Maine (pp. 17-18)

Commission Recommendation (page 86):
Amend language so that certification shall be evidence, but not near-unchallengeable conclusion, that landowner is in
compliance with forestry principles and management plan.

FSM Comment:

FSM concurs with this recommendation. FSM believes this can be accomplished through the following changes to the
easement: (1) language that makes it clear that the certification process takes into account the forestry principles of the
easement and management plan in addition to those of the certification program; (2) language that makes it clear that
no presumption of compliance will exist for violations identified by the certification audit process, even if those violations
do not preclude certification and certification is ultimately issued; (3) language that makes it clear that any presumption
of compliance can be rebutted through the appeals process of the certification program; and (4) language discussed
below that permits Holder and/or Third Party to bypass the appeals process of the certification program in urgent
circumstances.

Commission Recommendation (page 86):
Decouple Holder enforcement timing from certification appeals process conclusion or set time limit on waiting on
appeals process.

FSM Comment:

FSM concurs with this recommendation. FSM believes that this can be accomplished with the following two changes to
the easement: (1) placing a one year time limit on the certification appeals process, after which Holder and/or Third
Party may bypass the certification appeal; and (2) permitting Holder and/or Third Party to bypass the certification
appeals process if Holder and/or Third Party believes in good faith that a violation has occurred or is imminent that is of
such significance and urgency as to require an immediate response.

Commission Recommendation (page 86):
Require audit to include review of compliance with Forestry Principles and Management Plan.

FSM Comment:
FSM concurs with this recommendation.

» Forest Ecology Network and RESTORE: The North Woods (pp. 11-13)

FEN-RESTORE recognizes that the staff recommendations represent progress in making the conservation easements
meaningful. Throughout these hearings FEN-RESTORE has consistently challenged the so-called conservation
easements as ineffective. One of the primary problems with the easements is that, while they refer to laudable goals like
“sustainable forestry” and preserving wildlife habitat, they do not offer an effective mechanism to achieve those goals. In
essence, the original easements provide that if Plum Creek is certified by SFI, as it was even while it was cutting down
deer yards, the holder of the easement must “presume” that Plum Creek is fulfilling these goals and this presumption
can only be rebutted on very narrow grounds. Staff grasped this problem with the easements, saying:

“Staff/consultants believe the current language of the easement in section 5. D. (i) compels the finding that the
landowner is “in full compliance with the Forestry Principles in the Management Plan” so long as certification is
granted regardless of whether an audit has, for instance, identified significant nonconformities by the landowner in
its implementation of one particular aspect of its Management Plan. In this situation, Plum Creek’s proposed
language essentially removes any ability of the holder to either attempt to stop continuation of such practices or to
take enforcement action.” Staff May 20, 2008 Recommendations Page 88 footnote 82.

423



To address this, staff proposed, and the Commission accepted, several critical improvements to the easements. First,
staff would change the third party certification, such as SFI certification, from a “presumption” the holder must make to
simply “evidence” that the holder may consider. The summary of the audit must be provided to the Management
Advisory Team (“MAT"). The holder of the easement could also remove a third party certification program, such as SFl,
as an approved certification program if the holder finds that the program’s audit standards or procedures are
inadequate....

... While we acknowledge the progress staff has made in putting teeth into the easements, the easements still remain —
at their core — industrial forest easements. Even with the proposed amendments, the Concept Plan area remains
overwhelmingly zoned only for commercial and residential uses. Not a single new acre would be preserved so it can be
restored to its natural state. The great divide within the Concept Plan area remains between those commercial areas
dominated by industrial forestry, called “conservation areas,” and those areas dominated by residential, resort and retail
commercial uses, called “development zones.” While protecting industrial forestry can provide a public benefit, it is not
equivalent to the preservation and restoration of natural resources necessary to “balance” development.

Maine Audubon and Natural Resources Council of Maine (p. 39)

Maine Audubon and NRCM generally concur with the positive changes that strengthen the position of the Holder with
regard to third party certification. One problem still remains regarding the availability of public audit results. It is
proposed that a “summary of audit results” would be provided to the Management Advisory Team “in a timely manner.”
Such public summary reports are typically 2-3 page documents and would not provide much, if any, meaningful
information to the MAT. After the boilerplate language in the summaries, these reports have short bullet lists of
“Opportunities for Improvement” and “Good Management Practices” that convey little about what is actually happening
in the forest. Of most value to the MAT and the public would be clear descriptions of the strengths and weaknesses of
the landowner in implementing the advice of the MAT.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the Commission’s June 4t amendments that (1) certification by “shall be evidence, but not
near-unchangeable conclusion” of landowner compliance with forestry principles and management
plan, and (2) decouple Holder enforcement timing from certification appeals process or sets time limits
on waiting:

Plum Creek and FSM each submitted suggested language that they believe to be consistent with the Commission’s
amendment. These entities disagree on what should happen if a landowner’s property receives certification, but
violations or significant compliance problems with the terms of the easement or management plan are noted. Plum
Creek’s proposes that under these circumstances, there continues to be “a rebuttable presumption that Grantor is in
full compliance with said Forestry Principles and the Management Plan.” FSM's proposed approach is that “no
presumption of compliance will exist for violations identified by the certification audit process, even if those
violations do not preclude certification and certification is ultimately issued.” Staff/consultants believe that FSM's
approach is consistent with the Commission’s amendment.!

To the extent the audit process does not reveal a violation of easement or Management Plan terms,
staff/consultants believe the language of the easement can create a presumption of landowner compliance with the
requirements of the easement and the Management Plan (and not just “evidence” of compliance) so long easement
language allows Holder to rebut this presumption by demonstrating that the standards applied through the audit
were flawed or otherwise inadequate to determine compliance with the relevant standards of the easement or
Management Plan. Staff/consultants recommend a minor revision to the June 4t amendment to clarify this point.

Both Plum Creek and FSM agree that new language in the easement should: (1) make clear that any presumption
of compliance can be rebutted during an audit appeal process (Plum Creek has agreed to remove proposed
language that made rebutting this presumption by an appellant near-impossible), and (2) impose a one-year
deadline on completion of this resolution process, after which Holder and/or Third Party may bypass it. FSM further
suggests that additional language should be added allowing Holder and/or Third Party to bypass the appeals
process if “a violation has occurred or is imminent that is of such significance and urgency as to require an
immediate response.” Staff/consultants recommend these three changes to the Commission so long as new
language is also included in the easement that addresses the right of the Holder and/or Third Party to detect and
address easement violations that it believes to be occurring between audits. The proposed easement continues to
be ambiguous on this right. Staff/consultants strongly recommend clarifying language be drafted during the Second
Tier process to resolve this ambiguity.

1 Staff/consultants here repeat verbatim to the Commission an observation staff/consultants made on this issue in its May
20, 2008 recommendations to the Commission, found at footnote 83:

“Staff/consultants believe the current language of the easement in section 5.D.(ii) compels the finding that the
landowner is “in full compliance with the Forestry Principles and the Management Plan” so long as certification is
granted regardless of whether an audit has, for instance, identified significant nonconformities by the landowners in its
implementation of one particular aspect of its Management Plan. In this situation, Plum Creek’s proposed language
essentially removes any ability for the Holder to either attempt to stop continuation of such practices or to take
enforcement action.”
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Regarding the Commission’s June 4t amendment requiring that a summary of audit results be provided
to the MAT by the auditors in a timely manner:

Plum Creek apparently agrees with this amendment, stating that it “will work with the auditors to develop an audit
summary that is provided to the MAT within 120 days of a completed audit.” Itis not clear whether Plum Creek
views this as a voluntary action on the part of the landowner (“will work with...”) or a mandatory term that must
occur, possibly by including this as a performance requirement for any qualifying certification program in the
contract for auditing services. It is staff/consultants’ understanding that the Commission intended its amendment to
be a mandatory requirement.

MA/NRCM state in their comments that public audit summaries are often unhelpful, because they are: “typically 2-3
page documents and would not provide much, if any, meaningful information to the MAT. After the boilerplate
language in the summaries, these reports have short bullet lists of “Opportunities for Improvement” and “Good
Management Practices” that convey little about what is actually happening in the forest. Of most value to the MAT
and the public would be clear descriptions of the strengths and weaknesses of the landowner in implementing the
advice of the MAT.”

Staff/consultants understand the purpose of the Commission’s June 4" amendment is to provide meaningful,
substantive audit information to the MAT, and believe MA/NRCM's concern can be captured in amended easement
language addressing the type of summary information that must be provided to the MAT.

Regarding the Commission’s June 4t amendment requiring a certification audit to include review of the
Forestry Principles in the easement and the Management Plan as part of its certification assessment:

No commenters expressed disagreement with the amendment requiring any certification process to assess whether
a landowner is complying with the requirements contained in the easement and the management plan, as well as
those of the certification program. Both Plum Creek and FSM suggested implementing language.

» RECOMMENDATIONS

Regarding the Commission’s June 4t amendment addressing the effect of third-party certification:

Change the amendment to clarify that a third party certification that does not find a violation of an easement or
Management Plan term creates a presumption (as opposed to merely “evidence”) that no violation exists, and that
the Holder may rebut that presumption by demonstrating that the standards applied through the audit were flawed
or otherwise inadequate to determine compliance with the relevant standards of the easement or Management
Plan.

Direct staff/consultants to develop, during the Second Tier drafting process, revised easement language addressing

all aspects of the impact of third-party certification consistent with each element of the staff/consultant discussion
above.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT ACTIVITIES, MULTI-RESOURCE MANAGEMENT PLAN

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Appalachian Mountain Club
- Forest Society of Maine

— Maine Audubon and Natural Resources Council of Maine
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COMMENTS FILED BY THE PETITIONER

(p. 31)

[Regarding eliminating language that is: (a) written for purposes of federal Forest Legacy funding requirements; (b)
inconsistent with or needlessly repetitious of language in the easement; (c) irrelevant to purpose of document; and/or (d)
prejudicial to ability of Holder and third-party to enforce easement:]

Generally agreed. Plum Creek is willing to delete this language. Plum Creek will also work with staff to identify
language changes that are mutually agreeable. Plum Creek’s comments with respect to specific easement
enforcement recommendations are set forth in various responses below.

Plum Creek recognizes that there may be instances where an activity might not be in compliance with the standards of a the
existing Qualified Certification Program where the Holder is satisfied that the Grantor has taken the appropriate remedial
steps and thus continued certification is appropriate but which may nonetheless require enforcement (monetary or equitable
remedies as appropriate). Plum Creek is amenable to adding language to the Easements to address this enforcement
situation.

(pp. 48-50)
[Regarding placement of MAT language:]

The Easements set out the general requirements for the MAT, but leave the details up to the management plan which has
been agreed upon with the Holder and cannot be subsequently changed without Holder consent. It is intended that the MAT
have the flexibility to change over time and thus it is appropriate to put the details in the management plan, just as the
details of the forest management provisions are in the management plan not the easement. Plum Creek notes that Holder
can enforce both the Easement and the management plan and that the third party audit will cover both. Plum Creek
believes it is therefore preferable to maintain the MAT's flexibility by leaving the detailed provisions relating to the MAT in
the management plan.

[Regarding the Commission directive for staff/consultants to determine whether stated “programs and practices” contained
in Management Plan are complete listing of programs and practices necessary to ensure conservation values are achieved
(particularly wildlife values), and whether the programs and practices contain standards of conduct that can be measured
and enforced, and make appropriate recommendations to the Commission:]

The Management Plan reflects the SFI standards and thus contains the programs and practices necessary to ensure that
the conservation values are achieved.

The SFI audit process provides standards of conduct that can be measured. The audit details compliance and deviations

which must be addressed for certification and certification issues can be enforced by both the Holder and the Third Party
Holder. The easements provide that there can be no backsliding from these standards.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 10)

First, the amendments propose ensuring that third-party certification does not substitute for the easement holder’s final
authority to determine easement compliance. Commission- Generated Amendments at 86. The amendments clearly
indicate that, while certification may be considered in determining compliance, it should not create a presumption of
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compliance that must be challenged by the holder. Testimony of Dr. Publicover, 11/20/07 at 7-8. Second, the
amendments recognize the need to ensure that the multi-resource management plan sets forth standards of
performance that are specific and enforceable. Commission-Generated Amendments at 87; Testimony of Dr.
Publicover, 8/31/07 at 22-23. For both of these issues, the development of final, detailed language executing the
proposed amendments at the ‘second tier’ stage will determine whether the intent of the Commission-generated
amendments is satisfied.

Forest Society of Maine (p. 18)

Commission Recommendations (page 87):

Eliminate language in the Management Plan that is: (a) written for purposes of federal Forest Legacy funding requirements;
(b) inconsistent with or needlessly repetitious of language in the easement; (c) irrelevant to purpose of document; and/or (d)
prejudicial to ability of Holder and Third Party to enforce easement.

FSM Comment:

FSM concurs with the goal of this recommendation. Earlier versions of the easement did not include the Multi-
Resource Management Plan (MRMP), and instead made reference to the MRMP in Section 5 as a document outside
the easement that contained forest management requirements and could only be changed with approval of Holder and
Third Party. FSM understands that Plum Creek attached the MRMP to the easement at the request of various
governmental review agencies and other parties so as to provide added detail and “transparency” to Plum Creek’s
management intentions. FSM suggests that the earlier approach be followed, and that the easement be clear that any
change to the MRMP must be at least as protective of the conservation values of the Protected Properties as the
original MRMP.

Maine Audubon and Natural Resources Council of Maine (p. 40-41)

While the proposed changes are positive, much depends on the forthcoming staff/consultant recommendations
regarding the plan scope (third paragraph in “Amendments” column). The current plan fails to adequately address many
essential biodiversity elements. Specifically, the plan should include goals and time-specific, measurable objectives and
describe specific management actions to be undertaken to address the items described under 1a-g in Rob Bryan's
11/20/07 pre-filed testimony, and in items 1 and 3-9 of his 8/31/07 pre-filed testimony, submitted on behalf of Maine
Audubon and NRCM. As described in that testimony, some of these changes should also be included in the Forestry
Principles section of the easement.

A major problem here is that the “management plan” is not a plan at all but rather a loose collection of policies and
programs. A management plan should identify the current conditions of the forest, identify a desired future condition,
and include measurable objectives, describe actions to reach those objectives, and include a monitoring plan. The
current “plan” does none of these. LURC staff/consultants should clearly identify what should be in the easement and
management plan. Maine Audubon and NRCM do have recommended or sample forestry biodiversity and conservation
easement and management plan contents and substance, and will be able to provide those provisions with comments
when LURC staff/consultants reach the drafting stage. Included here as a document entitled “Attachment A, Forest
Biodiversity and Conservation Easements” are the points which provide an indication of the level of detail important in
the process of developing this baseline and multi-resource management plan documentation. Given the purpose that
this now state-mandated conservation is to serve as “publicly beneficial balance” to extraordinary development rights,
and as mitigation for adverse impacts and waiver of adjacency, it is will be important for such a process to draft
appropriate documentation that fits these public purposes.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the Commission’s June amendment to eliminate from the Multi-Resource Management Plan
language that is inconsistent, irrelevant, and/or prejudicial:

Plum Creek and FSM (as potential holder) agree in principle with this amendment. Staff/consultants will submit to
the Commission revised Multi-Resource Management Plan language that achieves the purpose of this amendment,
as part of its review of final language of any proposed amended Concept Plan.

Regarding the Commission’s June amendment to remove from the Multi-Resource Management Plan
language on the Management Advisory Team and place this language in the easement:

Plum Creek states that it is “preferable to maintain the MAT's flexibility by leaving the detailed provisions relating to
the MAT in the management plan.” Staff/consultants do not entirely agree with Plum Creek, but understand the
concern being raised. Since each landowner (up to ten) will have the opportunity to amend the original Multi-
Resource Management Plan with Holder approval, there is some chance that language on MAT operations
governed by these Plans becomes vulnerable to inappropriate changes or inconsistency among Plans.
Staff/consultants envision that language capturing the governing purposes and rights and core makeup of the MAT
will reside in the easement, while language governing operational/administrative matters will reside in the Multi-
Resource Management Plan. Staff/consultants will submit to the Commission revised Multi-Resource Management
Plan language that achieves the purpose of this amendment, as part of its review of final language of any proposed
amended Concept Plan.

Regarding the Commission’s June amendment directing staff/consultants to determine whether stated
“programs and practices” contained in the Management Plan are complete listing, and measurable and
enforceable:

The comments on this amendment filed by Plum Creek and MA/NRCM -- the two parties substantively addressing
this amendment -- essentially restate the written and oral testimony each provided to the Commission during the
hearings on their respective views on the approach to forest practices management that a Management Plan
should contain. No party or review agency has to date provided to the Commission additional or substitute specific
Management Plan language that represents, in its view, complete, measurable and enforceable programs and
practices (other than the language provided regarding timber harvesting in special management areas; see Tab
19). Thus, comments from parties on this topic present no new information that would cause staff/consultants to
reconsider the June 4, 2008 Commission-generated amendments. By recommending no changes to these
amendments, staff/consultants understand that the Commission continues to expect staff/consultants to
recommend language changes to the Management Plan’s stated programs and practices as part of Second Tier
drafting should staff/consultants determine that changes are necessary to carry out the Commission’s directive.

» RECOMMENDATIONS

No recommended changes to these June 4t Commission-generated amendments.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
FOREST MANAGEMENT ACTIVITIES, ADDITIONAL DOCUMENTS ATTACHED TO
MANAGEMENT PLAN

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

- Forest Society of Maine
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COMMENTS FILED BY THE PETITIONER

(p. 36)

The documents attached to the management plan are parts of that plan and are enforceable. Plum Creek is willing to
streamline the management plan with respect to the attachments.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (pp. 18-19)

Commission Recommendation (page 87):
Eliminate attached documents (including EAP) and direct staff/consultants to recommend to the Commission whether to
incorporate discrete, relevant portions into easement or management plan as enforceable terms and conditions.

FSM Comment:

FSM concurs with the goal of this recommendation. Earlier versions of the easement did not include the EAP and
Indicators and Evidence Manual (IEM), and instead relied on these documents being made a part of the Baseline
Documentation as specified in Section 8 of the easement. FSM understands that Plum Creek attached the EAP and
IEM to the easement at the request of various governmental review agencies and other parties in order to provide
added detail and “transparency” to Plum Creek’s management intentions. FSM understands that the EAP and IEM, in
their entirety, contain language leading to this Commission recommendation. There are, however, sections in these
documents that are directly relevant to achieving the purpose of the easements of ensuring that forest management
activities are conducted in accordance with sustainable forestry management principles and in a manner consistent with
the conservation values of the Protected Properties. FSM would be pleased to work with the Commission staff and
consultants, Third Party backup holder, and Plum Creek to identify the key controlling elements of these documents and
to ensure that such elements are adequately referenced and included, at least in the Baseline Documentation required
by the easements, so as to clearly establish the minimum management standards to which the easements require that
all future landowners adhere.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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OFFSET CONSERVATION: BALANCE EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
PUBLIC ACCESS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(p. 43)

Plum Creek is amenable to taking out the referenced language and replacing it with language that makes it clear that the
Holder and thus the public are put on notice that Plum Creek has not taken any steps to make the Protected Property safe
and that using Plum Creek’s land is inherently dangerous and that the public uses it at its own risk; however, Plum Creek
would be liable for its willful or malicious acts. Plum Creek would be willing to add language that has accomplished these
objectives that has been found to be acceptable by the state in other conservation easements

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Native Forest Network (pp. 7-8)
[Regarding conservation easement pros:]

. Eliminate waiver of Grantor liability regarding public access in easements
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

As proposed, the easement contains language that purports to eliminate any liability on the part of the Grantor for any
injury, loss or damage to users of the property. The opinion of LURC counsel is that this language is legally ineffective,
because a conservation easement cannot limit the tort rights of third parties, in this case potential users of the property.
The ability of users of the property to pursue tort claims against grantor is controlled by generally applicable law, and
cannot lawfully be circumscribed in this property transaction. Therefore, any language in the easement that appears to
establish tort liability standards distinct from those provided for in generally applicable law, however that law may be
amended in the future, is misleading. Eliminating the second sentence of the proposed easement language (“Any use
of the Protected Property by the public is at the public’s sole risk and liability, and any use of the Protected Property
shall be deemed a waiver of any liability of Grantor, its successors and assigns, for any injury, loss or damage occurring
from such use.”) is sufficient to cure this problem.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:
Regarding the Commission’s June 4t amendment that eliminates all language in the easement discussing
grantor and public liability from public access rights granted in the easement:

Change the amendment to state that the following language in the easement is acceptable to the Commission:

Grantor and Holder claim all of the rights and immunities against liability for injury to the public to the fullest extent
of the law under Title 14 M.R.S.A. Section 159-A, et seq. as amended and successor provision thereof (Maine
Recreational Use Statute), under the Maine Tort Claims Act, and under any other applicable provision of law and
equity.
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OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ALLOWED ACTIVITIES:
BASELINE DOCUMENTATION

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Society of Maine
- Moosehead Region Futures Committee
- Native Forest Network

» Governmental Review Agencies

- Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program
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COMMENTS FILED BY THE PETITIONER

(pp. 36-37)

The easements provide: “The parties agree that a Baseline Documentation Report (the “Baseline Documentation”) will be
completed and agreed to prior to conveyance of this Conservation Easement at Grantor’'s cost by a natural resource
professional who is selected jointly by Grantor and Holder, and who is familiar with the area, reviewed by Holder and
Grantor, and acknowledged by them to be an accurate representation of the physical and biological condition of the
Protected Property and its physical improvements as of the date of the conveyance of this Conservation Easement. Grantor
shall provide, and the Baseline Documentation shall include the most recent SFI certification audit and supporting
documentation.”

Further, as noted above in our response to recommendation, page 86, the SFI standard requires and the management plan
provides for the identification and protection of such sites consistent with a working forest. SFI does not limit itself to the
initial catalogue of such sites contained in the Baseline Documentation. It is expected that the baseline documentation will
include high public value scenic resources and IFW/MNAP identified areas with high ecological importance.

Plum Creek will clarify that the “baseline” will be periodically updated as new information is discovered. Plum Creek will
clarify the purpose of the Baseline Documentation (snapshot of existing conditions on the Protected Property) and that the
Baseline Documentation will not be used as a shield to protect subsequently discovered areas appropriately in need of
protection.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 19)

Commission Recommendation (page 88): Redraft language so that baseline documentation must (a) include
cataloguing of high public value scenic resources; and (b) include and identify, following consultation with IFW/MNAP,
all areas identified by IFW/MNAP in the record as requiring special forest management protection due to their high
ecological importance.

FSM Comment: FSM concurs with the goals of this recommendation. If FSM is determined to be the Holder, FSM would
be pleased to offer its expertise in these matters to work with LURC staff and consultants, the Third Party backup holder
and Plum Creek in consultation with [FW/MNAP to help develop the baseline documentation required by the easement
in a manner that provides appropriate recognition to high value scenic resources and areas requiring special forest
management protection.

Commission Recommendation (page 88): Change language elsewhere in the easement (e.g. section 5.C.(i) to make
clear that the limited information contained in the baseline documentation cannot be used by any landowner as a shield
against protecting subsequently discovered areas of high ecological importance.

FSM Comment; FSM concurs with this recommendation.

46.2



» Moosehead Region Futures Committee (pp. 9-10)

The MRFC Steering committee supports the request by MDIFW and MNAP that these agencies “be identified as parties
to approve the natural resource professional being considered to complete the baseline document and...be able to
review and agree to the baseline document prior to easement conveyance” (MDIFW/MNAP testimony, November 20,
2007, page 5).

We strongly agree with the LURC-generated amendment that the easements must allow for protection of areas of high
ecological importance identified after completion of baseline documentation (LURC-generated amendments, June 4,
2008, page 88). LURC staff and consultants have acknowledged that the proposed easement lands have not yet been
adequately inventoried in this regard (transcript of May 27-28 deliberations, pages 213-214). We further suggest that
the easements should specify a formal mechanism whereby non-governmental organizations can submit relevant new
data to the easement holder.

» Native Forest Network (p. 7)
[Regarding conservation easement pros:]

. Tightens language regarding baseline documentation of easements

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program (pp. 10-11)

It is our understanding that MNAP and MDIFW will work cooperatively with the applicant and easement holder to
identify Special Management Areas for the baseline documentation. Furthermore, based on future resource survey
findings, MNAP and MDIF&W will have the ability to recommend additional Special Management Areas not identified in
initial baseline documentation efforts. Site-specific outcome based management plans should be developed for each
Special Management Area that incorporate the following:

(A) Baseline documentation, including:

+ A map appropriate to the scale of the feature

« Forest stand type maps for forested areas.

« Remote imagery at a sufficient scale (e.g., 5 meter resolution or better) and date of the baseline

* A description of the existing conditions, with particular emphasis on the key ecological values. To the extent
practicable, quantitative information is strongly preferred (e.g., forest with 50% spruce, 30% hardwood, 20%
mixed; basal area ~110 square feet/acre; Late Successional Index of 8).

* Periodic updates as new information becomes available.

The baseline documentation should be completed prior to the easement appraisal, so that the appraisal may
appropriately factor in management constraints and the potential forgone value of standing timber.

46.3



STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. Plum Creek expressed either concurrence with or no opposition to
these amendments, and FSM, as the party that would develop the baseline if it were to be chosen as the Holder,
agreed with the amendments and stated its willingness to work with staff/consultants, the Third Party backup holder,
Plum Creek and MDIFW/MNAP in developing the baseline documentation. Comments made by MDIFW/MNAP and
supported by MRFC regarding MDIFW/MNAP's involvement in the development of the baseline documentation are not
inconsistent with either the Commission’s amendment or the comments of Plum Creek and FSM.

» RECOMMENDATIONS

No recommended changes to these June 4" Commission-generated amendments.
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OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ENFORCEMENT, MODIFICATIONS, AMENDMENTS, AND
ASSIGNMENT: ENFORCEMENT

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Forest Ecology Network and RESTORE: The North Woods
- Forest Society of Maine

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(pp. 43-45)

[Regarding striking the provision that eliminates ability of Holder to seek and obtain monetary penalties in appropriate
situations.]

The easements currently provide: “Holder has the right to enforce this Conservation Easement by proceedings at law and
in equity, including the right to prevent any activity on or use of the Protected Property that is in violation of this
Conservation Easement (other than those activities expressly authorized hereunder), and to require where reasonably
practicable the restoration of any area or feature damaged by such violation to a condition in compliance herewith. Holder
shall not be entitled to monetary damages (other than those ordered by a Court in connection with such restoration and/or
monetary damages to eliminate economic benefits gained by Grantor from activities in violation of the terms of this
Conservation Easement).

The foregoing language provides the Holder with appropriate legal and equitable remedies without exposing the Grantor to
punitive damages or speculative, non-economic damages. The language is specifically intended to prevent the Grantor from
any kind of economic benefit from a violation of the easement. Monetary damages are allowed if ordered by a court in
connection with restoration and to prevent the gaining of economic advantage. Changes to this language are unworkable to
Plum Creek.

[Regarding eliminating the provision that shifts the burden to demonstrate practicality of restoration of lands resulting from
easement violations from landowner to Holder.]

Plum Creek is willing to clarify that neither party should have the burden of proof. Rather, if the parties could not agree, it
would be up to a court to determine whether restoration was an appropriate remedy based on the totality of evidence
presented by both parties.

[Regarding striking the provision that eliminates payment of penalty under easement if payment to LURC for same
violation; insert language stating that nothing in this easement is intended to supersede, eliminate or otherwise change any
obligations on landowner from obligations imposed by applicable state, federal or local laws (e.g., Maine Forest Practices
Act).]

Plum Creek’s intent was to prevent “double jeopardy” for the same infraction. Nevertheless, to address LURC’s concern,
Plum Creek is willing to add language such as the following to the easements: “Any penalty for or mitigation of a violation of
a regulation of the Maine Land Use Regulation Commission imposed upon the Grantor by the Maine Land Use Regulation
Commission shall be offset against penalties or damages (if any) for or mitigation of a violation of the terms of this
Conservation Easement, if the activity causing such violation of the Land Use Regulation Commission regulations is also a
violation of this Conservation Easement, such that Grantor shall not be penalized or subject to mitigation twice for a single
act.

Section 13 of the easements already provides that “Notwithstanding that Third Party has executed this Conservation
Easement; nothing herein may be construed as approval of or as a substitute for approval or regulation of any activities
under the regulatory jurisdiction of the Maine Land Use Regulation Commission or other State regulatory body. Nothing in
this Conservation Easement may be construed to permit an activity otherwise prohibited or restricted by state, local, or
federal laws or regulations, with which Grantor shall have a responsibility to comply. Plum Creek will work with Staff to
clarify this language to meet LURC's concern
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» FEN-RESTORE (p. 13)

... the staff amendments would improve the enforcement provisions so enforcing the terms of the easement becomes
more practical. The end result of all these changes is that a significant amount of power shifts from the landowner to the
easement holder and the Management Advisory Team run by the IFW. As Chair Harvey succinctly stated during the
deliberations, the wording of the easement is changing: “such that the holder becomes clearly in charge. | guess that's
what it amounts [to].” DT P 296 L 3-4.

» Forest Society of Maine (pp. 19-20)

Commission Recommendation (page 89):
Strike provision eliminating ability of Holder to seek and obtain monetary penalties in appropriate situations.

FSM Comment:

FSM concurs with this recommendation. FSM recommends that Holder be able to seek monetary damages in
connection with the replacement as well as restoration that may be required regarding any damaged area or feature.
This change is consistent with FSM’s recommendation below that Holder be able to seek the judicial remedy of
replacement in addition to restoration of any area or featured damaged in violation of the terms of the conservation
easements.

Commission Recommendation (page 89):
Strike provision that shifts burden to demonstrate practicability of restoration of lands resulting from easement violations
from landowner to Holder.

FSM Comment:

FSM concurs with the goal of this recommendation. However, FSM wishes to ensure that striking the provision to which
LURC is referring does not also eliminate Holder’s ability to seek and obtain such restoration (or replacement if that
ability is added to the easements). As FSM reads the current easement language, the easements do not place the
burden to demonstrate the practicality of restoration of damaged lands or features on the Holder rather than the
landowner. Instead, the language provides that Holder has the right to require such restoration where reasonably
practicable and does not specify where the burden to so demonstrate rests. The burden to so demonstrate would
therefore be allocated by the court in the manner it determined to be required by the laws of Maine and the rules of the
court at the time of any such enforcement proceeding. FSM proposes the following two changes to clarify this portion of
the easement: (1) language that allows replacement as an alternative to restoration; and (2) language that allows
Holder to require such restoration or replacement “to the extent reasonably practicable,” rather than requiring such
restoration only “where reasonably practicable.” FSM believes such changes would clarify that Holder can require the
maximum level of restoration or replacement that is reasonably practicable in each instance, rather than allowing Holder
to require restoration only where complete restoration is reasonably practicable.

Commission Recommendation (page 89):
Strike provision imposing requirement on losing party to pay prevailing party’s attorney fees.

FSM Comment:
FSM concurs with this recommendation.

Commission Recommendation (page 89):
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Strike the provision that eliminates payment of penalty under easement if payment to LURC for same violation; insert
language stating that nothing in this easement is intended to supersede, eliminate or otherwise change any obligations
on landowner from obligations imposed by applicable state, federal or local laws (e.g., Maine Forest Practices Act).

FSM Comment:

FSM concurs in part with this recommendation. FSM recommends that language be added to clarify that Holder does
not lose its ability to compel restoration or replacement or to prevent economic gains from violations solely because
LURC imposes a penalty for violations of LURC regulations that are also violations of the easement. FSM believes this
can be achieved by replacing language that states that such penalties “will be deemed sufficient” with language that
states that the cost of any mitigation or penalty required by LURC be “offset against” the cost of the corresponding
mitigation or damages to which the Holder might be entitled under the terms of the easement, and that Holder not lose
its ability to seek any of the non-monetary judicial remedies to which Holder is entitled. FSM also recommends that, for
clarity, this language be moved out of Section 13 relating to Third Party Rights and into Section 12 relating to Holder's
Rights in the paragraph outlining Holder’s available damages.

FSM further agrees with LURC’s recommendation that all easement language should be clear that it is not intended to
supersede, eliminate or otherwise change any obligations on the landowner imposed by applicable state, federal or
local laws.

Native Forest Network (p. 7)

[Regarding conservation easement pros:]

. Strikes PC proposed provisions regarding enforcement
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STAFF/CONSULTANT/COUNSEL DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants and Commission counsel offer the following analysis:

Regarding available monetary remedies for violation of easement terms:

As proposed, the easement includes language that would prevent Holder from obtaining monetary damages (other
than those ordered in connection with required restoration or to eliminate economic benefit). The June 4
amendments struck this provision. Plum Creek has expressed concern in its comments that striking this language
would leave it potentially susceptible to “punitive, speculative, non-economic” damages. The opinion of LURC
counsel is that the easement’s enforcement provisions must be written so that the economic risks to the landowner
from committing, or allowing, violations of the easement terms clearly outweigh the potential benefits. This may be
accomplished with language that does not leave the landowner vulnerable to an open-ended and disproportionate
monetary penalty. The recommendation below would add language to the enforcement provision to allow Holder to
seek an award of damages in the case of knowing, intentional or willful violations in an amount equal to twice the
economic benefit realized by the landowner from the violation. By tying an award of damages in all cases directly to
economic benefit (or required replacement or restoration), the landowner’s risks associated with violations will
always outweigh the potential benefits, and yet there is no potential for a damage award that is not rationally based
on the nature of the violation.

Additionally, FSM has commented that monetary damages should be allowed in connection with the remedy of
replacement, as well as in connection with required restoration. Staff/consultants/counsel concur that this is an
appropriate revision that is consistent with the easement’s conservation purposes and yet does not create the
potential for an unforeseeable or disproportionate award of damages.

Regarding available equitable (non-monetary) remedies for violation of easement terms:

As proposed, the easement allowed restoration of an area damaged by a violation to be required “where reasonably
practicable”. Concerns were raised that this inappropriately shifted the burden to demonstrate “practicality’ of
restoration to the Holder in an enforcement action, and consequently the June 4 amendment struck the provision.
Plum Creek has commented that this language was not intended to shift the burden, and FSM has commented that
it does not interpret this language to effect a shift in the burden. However, to clarify the matter, FSM suggests
amending the enforcement provision to allow the Holder to seek restoration or replacement “to the extent
reasonably practicable”, as opposed to only “where reasonably practicable.” Staff/consultants/counsel concur that
this revision eliminates any potential misunderstanding regarding burden-shifting.

Regarding attorneys’ fees in an enforcement action:

As proposed, the easement contains language requiring the losing party in an enforcement action to reimburse the
prevailing party for its costs and attorneys fees. The June 4 amendment struck this language. In order to conform
this provision to the LURC model easement (paragraph 10.A.) and fully ensure the landowner has sufficient
disincentive to commit or allow easement violations, the landowner should be required to reimburse Holder's costs
and attorneys’ fees if a court (or other agreed-upon decision-maker) determines an easement term was violated.
This recommendation will cause landowners to resist any temptation to contest in court legitimate claims of
violations by the Holder, and provides an important incentive to resolve any violations with the Holder without the
need for litigation.
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« Regarding the effect of LURC enforcement action on Holder’s rights and Grantor’s liability for violation
of easement terms:

As proposed, the easement contains language declaring that any penalty for or mitigation of a violation of a LURC
standard obtained through a LURC enforcement action shall be deemed a sufficient penalty for or mitigation of any
violation. The June 4 amendment struck this provision and added language clarifying that nothing in this easement
is intended to supersede, eliminate or otherwise change any obligation of the landowner under any otherwise
applicable law. Plum Creek commented that its intent in this language was to eliminate the potential for “double
jeopardy” — essentially being subject to duplicative penalties for the same violation. Plum Creek also refers to
language in Section 13 of the easement, which generally addresses the effect of the easement with respect to other
applicable laws.

FSM commented that the Holder should not lose its ability to pursue remedies such as restoration or replacement in
the event that LURC has taken independent enforcement action the result of which does not provide for those
remedies. FSM also suggests that its concerns may be reconciled with Plum Creek’s by revising the easement to
clarify that the cost of any mitigation or penalty required through LURC enforcement shall be “offset” against the
cost of the corresponding mitigation or damages available to the Holder through the easement. Finally, FSM
suggests that this language be transferred from Section 13, which governs third party rights, to Section 12, which
governs the rights of the Holder. Staff/consultants/counsel concur with the substance of FSM’s comments, which
appropriately protect the rights of the Holder without exposing the landowner to the prospect of dual enforcement
actions that are purely duplicative. The recommendations set forth below make revisions accordingly.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June 4t amendments addressing the available monetary and non-monetary
damages, relative burdens in an enforcement action, and payment of attorneys’ fees:

Amend the first paragraph of Section 12 of the easement to read as follows:

“Holder has the right to enforce this Conservation Easement and all terms, restrictions and covenants herein by
proceedings at law and in equity, including the right to prevent any activity on or use of the Protected Property that
is in violation of this Conservation Easement (other than those activities expressly authorized hereunder), and to
require the replacement or restoration of any area or feature damaged by such violation to a condition in
compliance herewith to the extent reasonably practicable. In any action to enforce the terms of this Conservation
Easement, monetary damages shall be limited to those ordered in connection with required replacement or
restoration, as well as those necessary to eliminate any economic benefit gained by Grantor from activities in
violation. However, if the court (or other decision-maker chosen by mutual agreement of the parties) finds that a
violation of the terms of this Conservation Easement was knowing, intentional or willful, the court or other agreed-
upon decision-maker may award, in addition to damages awarded in connection with required replacement or
restoration, monetary damages up to and including twice the economic benefit gained by Grantor from activities in
violation. Holder shall provide Grantor with thirty (30) days prior notice of and opportunity to cure any breach,
except where emergency circumstances require enforcement action without such delay. Holder may not bring an
enforcement action against Grantor for injury to or change in the Protected Property resulting from changes beyond
the control or responsibility of Grantor, such as fire, flood, storm, and earth movement, from the actions of parties
not under the control of Grantor, or from any prudent action taken by Grantor under emergency conditions to
prevent, abate or mitigate significant injury to the Protected Property. If a court (or other decision-maker chosen by
mutual consent of the parties) determines that this Conservation Easement has been breached, Grantor will
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reimburse Holder for any reasonable costs of enforcement, including any court costs, reasonable attorney’s fees,
out of pocket costs and any other payments ordered by the Court or decision-maker.”

Regarding the Commission’s June 4t amendments addressing both the easement’s effect on other laws,
and the effect of a prior State enforcement action on a subsequent Holder enforcement action for a
violation of the easement’s terms, make the following three revisions to the easement:

Add a new paragraph J to Section 15 to read as follows:

*J. Nothing in this Conservation Easement is intended to supersede, eliminate or otherwise change any obligation
of the Grantor under any applicable law, including but not limited to the obligation to obtain any and all required
regulatory approvals for activities permitted under this Conservation Easement’s terms.”

Add a new paragraph F to Section 12 to read as follows:

“F. In the event that LURC or the Maine Forest Service obtains civil penalties or injunctive relief in an enforcement
action against Grantor for a violation of a State statute or regulation that is also a violation of this Conservation
Easement, the cost of that penalty or injunctive relief shall be offset against the cost of any corresponding
award of monetary damages or injunctive relief obtained by Holder through a subsequent enforcement action
for the violation of this Conservation Easement caused by the same underlying conduct.”

Strike the second paragraph of Section 13, which reads as follows:

“Notwithstanding that Third Party has executed this Conservation Easement, nothing herein may be construed
as approval of or as a substitute for approval or regulation of any activities under the regulatory jurisdiction of
the Maine Land Use Regulation Commission or other state regulatory body. Nothing in this Conservation
Easement may be construed to permit an activity otherwise prohibited or restricted by state, local or federal
laws or regulations, with which Grantor shall have a responsibility to comply. Any penalty for or mitigation of a
violation of a regulation of the Maine Land Use Regulation Commission imposed upon the Grantor by the Maine
Land Use Regulation Commission shall be deemed sufficient penalty for or mitigation of a violation of the terms
of this Conservation Easement if the activity causing the violation of the Land Use Regulation Commission
regulation is also a violation of this Conservation Easement, such that Grantor shall not be penalized or subject
to mitigation twice for a single act.”
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OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ENFORCEMENT, MODIFICATIONS, AMENDMENTS, AND
ASSIGNMENT:

MODIFICATION OF EASEMENT BOUNDARIES

COMMENTING PARTIES

» Intervenors and Interested Persons

- Forest Society of Maine
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Forest Society of Maine (p. 21)

Commission Recommendation (page 89):

Redraft the language to eliminate possibility of major land swaps that undermine this Commission’s intent for certain
eased lands, but still allow for boundary modifications for ease of boundary identification or other narrow administrative
purposes.

FSM Comment:

FSM concurs with this recommendation. FSM believes that this can be accomplished by limiting boundary
modifications to minor modifications that do not adversely affect the conservation values or materially reduce the
acreage of the Protected Property. FSM believes that it is good public policy to permit such minor modifications both for
the purpose of creating easily identifiable boundaries, and for the purpose of protecting important conservation values
or natural features (such as a wetland or sensitive area that extends a short distance out of the Protected Property) that
may be compromised by the location of the initial boundary. FSM believes that the requirement of Holder and LURC
approval will ensure that any such boundary modification does not undermine the Commission’s intent that significant or
high-value portions of the Protected Properties not be swapped out of the terms of the conservation easements.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

No party has objected to the Commission’s June 4t amendment, and FSM’s comments underscore the importance of
making the change to the easement envisioned by the amendment.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ENFORCEMENT, MODIFICATIONS, AMENDMENTS, AND
ASSIGNMENT:

ADDITIONS OF LAND TO BALANCE EASEMENT

COMMENTING PARTIES

» Intervenors and Interested Persons

— Native Forest Network
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Native Forest Network (p. 7)
[Regarding LURC staff/consultant recommendations cons:]
« Eliminates proposed expansion of the “balance” conservation easement into development zones upon buildout, and

instead continues to make that land (and potentially more) available for future development after the 30 year life of
the plan

49.2



STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments.

» RECOMMENDATIONS

No recommended change to this June 4 Commission-generated amendments.
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OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ENFORCEMENT, MODIFICATIONS, AMENDMENTS,
AND ASSIGNMENT:
AMENDMENTS OF EASEMENT

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(pp. 31-32)

To address LURC's concern, Plum [Creek] will add the following language to the easements: “Any legally permissible
amendment hereto, and any discretionary consent by Holder contemplated by this Conservation Easement, may be granted
only if the Holder has determined in its reasonable discretion, that the proposed amendment or use (i) furthers or is not
inconsistent with the purposes of this Conservation Easement, (ii) substantially conforms to the intent of this grant, (iii)
meets any applicable conditions expressly stated herein, and (iv) does not materially increase the adverse impact of
expressly permitted actions under this Conservation Easement on the conservation values of the Protected Property, and
(v) does not materially detract from the conservation values intended for protection under this Conservation Easement. Al
other amendments shall require the approval of the court in an action in which the Attorney General is made a party,
pursuant to 33 M.R.S.A. § 477-A(2) (as the same may be amended from time to time).

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Native Forest Network (p. 7)
[Regarding conservation easement pros:]

« Tightens language regarding amendments of easement provisions
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from the parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. The comments submitted by Plum Creek on this issue demonstrate
that it agrees that the degree of latitude set forth in the proposed easement concerning amendments is too open-ended
and needs to be narrowed. In drafting new language to subsequently recommend to the Commission, staff/consultants
and legal counsel to the Commission will take into consideration, and potentially utilize some or all of the language
proposed by Plum Creek in its comments.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.

50.3



51

OFFSET CONSERVATION: BALANCE CONSERVATION EASEMENT
TERMS GOVERNING ENFORCEMENT, MODIFICATIONS, AMENDMENTS, AND
ASSIGNMENT: ASSIGNMENT OF HOLDER RIGHTS TO ANOTHER HOLDER

COMMENTING PARTIES

» Petitioner Plum Creek
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COMMENTS FILED BY THE PETITIONER

(p. 38)

As noted above, Plum Creek believes that having a non-governmental entity act as Holder for both easements makes
sound public policy. However, Plum Creek must have the ability to consent to whoever the Holder will be, such consent not
to be unreasonably withheld. The landowner will have to work with whoever acts in the role of Holder. Plum Creek would
reasonably object to any entity that did not have a conservation mission focus, or that did not share the view that the
easements are commercial working forest easements based on sustainable forestry principles. Plum Creek would also want
to ensure that the holder was a qualified organization as provided in the LURC guidelines and which had the requisite
resources, experience and expertise necessary to efficiently carry out the duties of Holder.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants are persuaded that the Grantor has a legitimate stake in what entity
might become the Holder upon assignment. The language proposed below would provide oversight by the Grantor (as
well as LURC and the Third Party) in the determination of who should be the new Holder, while ensuring that any
objection to the proposed new Holder is based on legitimate factors.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June 4t amendment addressing assignment of holder rights to another

holder, change the amendment to state that the language presented below is acceptable to the
Commission:

"This Conservation Easement is assignable by Holder. The parties hereto agree that the State of Maine is an
approved assignee. Assignment of this Conservation Easement to any other entity may only occur after notice to
and approval by LURC, the Third Party, and the Grantor, and only to an entity that: (1) satisfies the requirements of
Section 170(h)(3) of the Internal Revenue Code of 1986, as amended (or successor provisions thereof) and Section
476(2) of Title 33 of the Maine Revised Statutes Annotated (1999), as amended (or successor provisions thereof);
(2) has land conservation as its primary goal or purpose and otherwise has goals and purposes which are
consistent with protecting the natural, scenic or open space values of real property, (3) agrees, as a condition of
transfer, to monitor, enforce, and otherwise uphold the conservation purposes and terms of this easement; (4)
possesses sufficient financial resources and demonstrated experience in monitoring and enforcement of large-
acreage easements; and (5) has no potential conflicts of interest with its responsibilities to hold and enforce the
easement in a fair and impartial manner, and operates in the public interest and not for the benefit of private
individuals or corporations. Grantor may only withhold approval of Holder’s proposed assignment of this
Conservation Easement upon a showing that the proposed assignee does not satisfy the requirements and
qualifications set forth in this paragraph. Judicial review (or review by other decision-maker chosen by mutual

consent of the parties) of a decision to withhold approval of assignment shall be de novo and without deference to
the withholding party.”
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CONSERVATION FRAMEWORK: MOOSEHEAD LEGACY EASEMENT
LOCATION, AMOUNT OF LAND, AND ZONING: LOCATION, SIZE OF EASEMENT

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

- Maine Audubon and Natural Resources Council of Maine
» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(p. 53)

“See Plum Creek’s earlier response on page 33 above.”

Staff/consultant note: Comments by Plum Creek that address this issue are found on page 34, not page 33 of its filing.
These comments address the limited question of inclusion and treatment of “lands that are particularly ecologically valuable”
in both the Balance and the Legacy easements. These comments were reproduced at Tab 19 in discussion of this same
issue in the Balance easement and are not reproduced here to avoid duplication. The Commission should refer to Tab 19
for these comments.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

Staff/consultant note: Similar to the note above regarding comments by Plum Creek on inclusion and treatment of lands
that are particularly ecologically valuable, four intervenors -- GrowSmart Maine, MAINRCM, Moosehead Region Futures
Committee and Native Forest Network -- commented on this matter. These comments were reproduced at Tab 19 in
discussion of this same issue in the Balance easement and are not reproduced here to avoid duplication. The Commission
should refer to Tab 19 for these comments. Comments filed by intervenors and interested persons not related to this issue
are reproduced below.

» Maine Audubon and Natural Resources Council of Maine (pp. 11-13)

Therefore, we propose that all development be removed from Lily Bay, that the total number of development units in the
concept plan be reduced by 404 units, and that the land proposed for development in Lily Bay be, instead, added to the
balance easement. Likewise, in recognition of the comment made to the Commission by the consultant cited above, we
acknowledge that if development is reduced, the amount of regulatorily required conservation may need to be reduced.
Therefore, to aid the Commissioners’ deliberations, we have identified a parcel of 33,500 acres within the concept plan
area that we believe could be removed from the regulatorily required conservation in order to create a package of
development and conservation that meets the test of being “publicly beneficial.” The map depicting this 33,500 acre
parcel is attached as an exhibit. See Exhibit A.

As conservation organizations, it is very difficult for us to propose the removal of any land from the conservation
package. Ideally we would like to see it all conserved and would support the continued voluntary conservation of this
land through the purchase and sale agreement between Plum Creek and The Nature Conservancy. However, we
believe so strongly that development at Lily Bay is not appropriate that we are willing to suggest the removal of this land
from the regulatorily required conservation package if necessary to remove all development from Lily Bay.

By protecting the Lily Bay area, our proposal would permanently protect from development a large undeveloped block of
matrix forest and wildlife habitat that TNC, IFW, and USFWS have identified as important. It would also connect
protected shorefront on the east side of Moosehead Lake northeast to the 100-Mile Wilderness, the Nahmakanta Public
Lands Unit, the Debsconeags, and Baxter State Park.

The 33,500 acres on the west side of the lake proposed for removal from the required conservation package were
identified by reviewing all available wildlife and natural resource information in the record. A map showing this
information is also attached. See Exhibit B. We also considered all available information in the record regarding
recreational destinations and use patterns. We sought to identify one contiguous parcel (rather than several smaller
parcels) that was, ideally, adjacent to other land owned and managed by Plum Creek with the fewest conflicts with high
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value ecological and recreation areas. Finally, we considered the configuration of the land to be proposed in relationship
to the balance easement.

In considering the number of acres (33,500), we took into account both the amount of acreage proposed to be
developed at Lily Bay in the Commission-generated Amendments (approximately 1,350 acres) and the number of units
proposed to be removed from the plan. We believe that the 33,500 acres is on the high end of what might be removed
and we would support a Commission determination for some lesser amount.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

Staff/consultant note: Similar to the note above regarding comments by Plum Creek and intervenors, three governmental
review agencies -- BPL and MDIFW/MNAP -- commented on the inclusion and treatment of lands that are particularly
ecologically valuable in the Balance and Legacy easements. These comments were reproduced at Tab 19 in discussion of
this same issue in the Balance easement and are not reproduced here to avoid duplication. The Commission should refer
to Tab 19 for these comments.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the inclusion and treatment of lands in the Legacy easement that are particularly ecologically
valuable:

See staff/consultant analysis of this issue at Tab 19.

Regarding the MA/NRCM proposal to (1) remove all development areas from the Lily Bay peninsula and
add the acreage of proposed development area to the Balance easement, and (2) remove 33,500 acres
of land proposed to be included in the Legacy Easement:

Staff/consultants are not recommending the elimination of all development areas on the Lily Bay peninsula.
Consequently, staff/consultants have not analyzed MA/INRCM's alternative proposal to remove 33,500 acres of land
from the Legacy Easement.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the inclusion and treatment of lands in the Legacy easement that are particularly ecologically
valuable (footnote 83 of the Commission’s June 4t amendments):

No change recommended by staff/consultants.

Regarding all other aspects of the Commission’s June 4t amendments regarding location, amount of land,
and zoning in the Legacy easement:

No change recommended by staff/consultants.
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CONSERVATION FRAMEWORK: MOOSEHEAD LEGACY EASEMENT
PURCHASE TERMS, INCLUDING TIMING OF PURCHASE: PURCHASE PRICE

COMMENTING PARTIES

» Intervenors and Interested Persons

- The Nature Conservancy

NOTE: See also Tab 19 for comments from certain intervenors and interested persons regarding the appropriateness of
Plum Creek receiving funds from TNC for placing an easement on (Legacy-delineated) lands while still “counting” or
including these lands in the evaluation of whether regulatory criteria have been satisfied. To avoid duplication, these
comments were not reproduced here.
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» The Nature Conservancy (p. 3)

Public Funding

TNC agrees with the Commission that in light of the Commission’s proposed amendments requiring closing on all
elements of the Conservation Framework within 45 days of a LURC decision on the concept plan becoming final,
seeking public funding for the Legacy Easement is not appropriate. TNC will not seek public funding for the Legacy
Easement through the Forest Legacy or Land for Maine’s Future Programs.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

« Regarding comments (1) by TNC regarding whether it will or will not seek public funding for the Legacy
Easement through the Forest Legacy or Land for Maine’s Future Programs, (2) by certain parties
objecting to Plum Creek receiving payment for placing an easement on (Legacy-delineated) land that is
regulatorily required by the Commission as part of the Concept Plan:

Staff/consultants direct the Commission to all comments on this matter and staff/consultant discussion of it at Tab
19. The issues here are the same.
» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:
Regarding the June 4th Commission-generated amendment on “Purchaser of easement”:
No change recommended by staff/consultants.
Regarding the June 4t Commission-generated amendment on “Purchase price”:
Staff/consultants recommend that this amendment be changed to read:
The Commission takes no position on either the existence of a purchase price or the amount thereof. The

Commission finds that financial terms attendant to Plum Creek encumbering this land with an easement as
presented in the record are not legally relevant to the Commission’s decision on Zoning Petition ZP 707.
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CONSERVATION FRAMEWORK: MOOSEHEAD LEGACY EASEMENT

PURCHASE TERMS, INCLUDING TIMING OF PURCHASE:
TIMING OF SALE OF EASEMENT

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

- The Nature Conservancy

54.1



COMMENTS FILED BY THE PETITIONER

(p. 53)

Plum Creek is amenable to amending the Conservation Framework to provide that the Legacy Easement will be purchased
by TNC within the timeframe recommended by Staff.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» The Nature Conservancy (pp. 1-2)

Amendments to Balance Easement and Conservation Framework

TNC is generally supportive of the proposed amendments to the Balance Easement and Conservation Framework. TNC
is happy to work with the applicant and Commission staff to address the recommended amendments. TNC is prepared
to work with the applicant to revise the Purchase and Sale Agreement consistent with the proposed amendments,
including closing on the entire Conservation Framework no later than 45 days after a Commission-approved Concept
Plan becomes final, after all appeals, if any, have been exhausted.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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CONSERVATION FRAMEWORK: MOOSEHEAD LEGACY EASEMENT

PURCHASE TERMS, INCLUDING TIMING OF PURCHASE:
ABILITY OF SUBDIVISION AND OTHER DEVELOPMENT PERMITTING
TO GO FORWARD ABSENT SALE OF EASEMENT TO TNC

COMMENTING PARTIES

» Petitioner Plum Creek
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COMMENTS FILED BY THE PETITIONER

(p. 53)

Plum Creek is willing to amend the Conservation Framework to require that the Legacy Easement be sold and recorded
within the timeframe requested by the Commission. With no contingencies to closing other than resolution of outstanding
appeals, Plum Creek believes that LURC can and should process applications during the pendency of any appeal.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. Plum Creek’s statement that “LURC can and should process

applications during the pendency of any appeal” is not a matter to be decided on by Commission as part of its review of
Zoning Petition ZP 707.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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CONSERVATION FRAMEWORK: THE ROACHES PROPERTY
LOCATION, AMOUNT OF LAND, AND ZONING: INCLUSION IN P-RP SUBDISTRICT

COMMENTING PARTIES

» Intervenors and Interested Persons

- Appalachian Mountain Club
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 13)

... the proposed amendments remove the Roaches Property from the Concept Plan Area and its M-GNM zone, and
subject that land to the traditional M-GN subdistrict, as it may be amended from time to time. Commission-Generated
Amendments at 104. As noted in AMC'’s Post-Hearing Brief, AMC supports this change as it will facilitate the protection
and use of the Roaches Property’s unique primitive recreation resources.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.

56.3



5/

CONSERVATION FRAMEWORK: THE ROACHES PROPERTY
PURCHASE TERMS, INCLUDING TIMING OF PURCHASE
PURCHASER, PURCHASE PRICE, & TIMING OF SALE OF PROPERTY TO TNC AND
ASSIGNMENT TO AMC; CONDITIONS ON SALE

COMMENTING PARTIES

» Petitioner Plum Creek

NOTE: See also Tab 19 for comments from certain intervenors and interested persons regarding the appropriateness of
Plum Creek receiving funds from AMC for the purchase of the Roaches property while still “counting” or including the
Roaches property in the evaluation of whether regulatory criteria have been satisfied. To avoid duplication, these comments
were not reproduced again here.
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COMMENTS FILED BY THE PETITIONER

(p. 33)

To address LURC's concern, Plum Creek is amenable to amending the Conservation Framework to provide that the transfer
of the Roaches Property to AMC and the recording of the AMC document would occur simultaneously with the transfer of
the Balance and Legacy Conservation easements. Plum Creek would require that AMC reach agreement on the form and
substance of the conservation easement referenced in (b) above with LURC by a date certain in September of 2008.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the comment by Plum Creek on page 57.2 that “...Plum Creek would require that AMC reach
agreement on the form and substance of the conservation easement reference in (b) above with LURC
by a date certain in September of 2008

Staff/consultants believe there is neither the need nor the opportunity for AMC to “reach agreement” with the
Commission “by a date certain in September of 2008.” However, staff/consultants do believe it is reasonable for
Plum Creek to expect that (1) the Commission will set forth amendments at its September deliberations (by either
leaving its June amendments unchanged or adopting changes) that state the elements the Commission will require
in the AMC easement, and (2) that shortly thereafter AMC will state to the Commission in writing whether it is
prepared to draft and accept an easement consistent with these amendments. The actual language of the
easement would then be drafted after the September deliberations for subsequent presentation to the Commission
as part of its final review of the proposed Concept Plan.

Regarding comments by certain parties objecting to Plum Creek receiving payment for the sale of the
Roaches property (or placing an easement on land in the case of the Legacy easement) that is
regulatorily required by the Commission as part of the Concept Plan:

Staff/consultants direct the Commission to all comments on this matter and staff/consultant discussion of it at Tab
19. The issues here are the same.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the June 4t Commission-generated amendment on “Purchaser of Roaches property”:
No change recommended by staff/consultants.

Regarding the June 4t Commission-generated amendment on “Purchase price”:

Staff/consultants recommend that this amendment be changed to read:

The Commission takes no position on either the existence of a purchase price or the amount thereof. The

Commission finds that financial terms attendant to the transfer of this land from Plum Creek to AMC as presented in
the record are not legally relevant to the Commission’s decision on Zoning Petition ZP 707.
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CONSERVATION FRAMEWORK: THE ROACHES PROPERTY
PURCHASE TERMS, INCLUDING TIMING OF PURCHASE:
ABILITY OF SUBDIVISION AND OTHER DEVELOPMENT PERMITTING TO GO
FORWARD ABSENT SALE OF PROPERTY TO TNC AND ASSIGNMENT TO AMC

COMMENTING PARTIES

» Petitioner Plum Creek
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COMMENTS FILED BY THE PETITIONER

(p. 53)

With no contingencies to closing other than resolution of outstanding appeals, Plum Creek believes that LURC can and
should process applications during the pendency of any appeal.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. Plum Creek’s statement that “LURC can and should process

applications during the pendency of any appeal” is not a matter to be decided on by Commission as part of its review of
Zoning Petition ZP 707.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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59

CONSERVATION FRAMEWORK: THE ROACHES PROPERTY
POST-SALE RESTRICTIONS ON USE OF THE ROACHES PROPERTY:
POST-SALE RESTRICTIONS ON USE OF PROPERTY BY AMC
AND ANY SUBSEQUENT OWNER(S)

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Appalachian Mountain Club
- Maine Professional Guides Association
- Native Forest Network

» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(p. 33)

To address LURC's concern, Plum Creek is amenable to amending the Conservation Framework to provide that the transfer
of the Roaches Property to AMC and the recording of the AMC document would occur simultaneously with the transfer of
the Balance and Legacy Conservation easements. Plum Creek would require that AMC reach agreement on the form and
substance of the conservation easement referenced in (b) above with LURC by a date certain in September of 2008.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (pp. 14-21)

AMC WILL ACCEPT THE IMPOSITION OF A CONSERVATION EASEMENT ON THE ROACHES PROPERTY THAT
EMBODIES THE INTENT OF THE COMMISSION'S FOOTNOTE 95.

AMC joined the Conservation Framework with the express intent to further conservation of the region and purchase a
critical conservation tract that provides for an unparalleled ecological and recreational corridor in the 100 Mile
Wilderness. The Roaches Property has been a high priority for conservation to AMC and the State for many years.

AMC is fully committed to manage the Roaches Property in line with both the Commission’s intent and AMC'’s public
testimony: to offer primitive backcountry recreational experiences, and guarantee permanent public non-motorized
access. AMC does not intend to engage in commercial or industrial operations on the property beyond that necessary to
support recreation and forestry uses. Most importantly, AMC does not intend to sell all or any portion of the property for
residential use or kingdom lots. After purchasing the Property, AMC had intended to encumber the land with
conservation easements to restrict these types of activities permanently, as it recently did on the Katahdin Ironworks
parcel.® Although relinquishing the financial benefit of selling such easements presents additional costs that AMC had
not anticipated,0 nevertheless, if the Commission believes that an immediate donation of an easement on the Roaches
Property is required to secure its protection, AMC will accept that outcome.

The Roaches Property’s primary value in the context of the Concept Plan is to reduce the adverse impact on primitive
recreation uses and resources presented by the increased development to a point where those impacts are no longer
“undue.” LURC Standards § 10.08; AMC's Post Hearing Brief at 30-34, 39. AMC understands that the Commission also
deems the conservation easement necessary to provide adequate and permanent protection for lakeshores. In total,
AMC understands the following to be the principal aims of the Roaches Conservation Easement:

1) Provide public non-motorized access and eliminate the risk of privatization of the landscape;
2) Protect the scenic integrity of the lakes and shorefront resources;

9 Having testified at the hearings with the expectation of obtaining the Roaches Property unencumbered, AMC only
indirectly enunciated its intention to pursue the sale of conservation easements. Graff Testimony, 12/12/07, vol. Il at 31:25-
32:23 (noting that, similar to the KIW easement protecting an ecological reserve area, there is a potential to create an
ecological reserve on the Roaches Property but that will not be finally determined until after the land planning process);
109:14-19 (noting that AMC was contemplating imposing an easement that would make adequate provision for traditional
sporting camp uses).

10 Selling the easement rights, as was done at KIW, would enable AMC to remain fiscally conservative in managing its non-
cash assets so that it can best accomplish its charitable conservation mission. AMC'’s intent was to commit the proceeds
derived from such easement sales to further AMC’s conservation and recreation programs in Maine.
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3) Provide opportunity for diverse yet compatible recreation facilities, ranging from traditional commercial sporting
camps to primitive backcountry sites;

4) Preserve the remote backcountry experience by protecting these recreational resources from negative impacts
of motorized recreation and commercial, industrial and residential development;

5) Allow uses and structures necessary to facilitate the principal recreation and forestry uses of the property.

AMC shares the Commission’s commitment to these goals for the Roaches Property.

AMC understands that the Commission’s intent is to permit on the Roaches Property the uses and activities that AMC
testified to in the public hearings, and the Commission’s staff have put significant thought into outlining proposed
conservation easement terms to make that possible. However, in the absence of having a full resource assessment
available for the Roaches Property (a task AMC expects to undertake once it owns the parcel), the consideration of
specific easement terms is made more difficult. Nevertheless, AMC has begun to give thought to the express terms of a
Roaches Conservation Easement as outlined in the five bullet points in Footnote 95 on page 107 of the Commission-
Generated Amendments.

AMC Endorses the Easement Terms Proposed in the First Three Bullets in Footnote 95.

Of those bullet points identifying general provisions of the Roaches Conservation Easement, AMC is in full agreement
with the first three in principle. As noted above, in the absence of a thorough resource inventory identifying the key
locations where tighter restrictions may best benefit the purposes of the easement, it is difficult to commit to detailed
restrictions on the land. Nevertheless, AMC is confident that, assuming satisfactory easement details can be agreed
upon, it can acquire the Roaches Property subject to a conservation easement with the following basic terms:

Bullet #1.

AMC is in total accord with the requirement that the entire Roaches Property be open to non-motorized public access
and agrees that the Property should be protected and managed for primitive, non-motorized backcountry recreation. Of
course, the ITS snowmobile trail and segment of ATV trail circumnavigating First Roach Pond would remain open to
public access under the terms included in the original Conservation Framework PSA.

Bullet #2.

AMC agrees with the requirement that all residential, industrial and commercial use and development be prohibited on
the Roaches Property except for (1) development and maintenance of non-motorized trails, primitive campsites and
shelters, selfservice cabins, backcountry huts, and sporting camps, (2) forestry, and (3) structures and uses associated
with these recreational and forestry uses. In particular, AMC would need to reserve the right to construct structures
associated with building and maintaining trails (for example, equipment storage facilities and seasonal trail crew and
volunteer facilities) and other backcountry recreational infrastructure, and also the right to extract gravel for road and
trail maintenance.12 AMC believes that the permitting requirements of the M-GN subdistrict will

adequately protect the values of the property whenever these uses are proposed.13

11 See, e.g., Graff Testimony, 12/12/07 vol. Il at 80:15 - 81:7 (explaining AMC's planning process to identify resources prior
to making management decisions); at 133:6-11 (explaining that AMC needs to do a management plan before making any
guarantees on specific land management issues.)

12 Under the Conservation Framework PSA, Plum Creek reserved the right (with some limits) to extract gravel from an
existing gravel pit on the property. Because the conservation easement may not impede this right, it may be more suitable
to exclude that pit from the easement area. Such details may be the subject of final language negotiations.

13 Under Chpt. 10.27,C (M-GN subdistrict regulations) some of these uses are permissible without a LURC permit (forest
management, primitive recreation and trails); uses with slightly greater impacts are permissible subject to LURC standards
(gravel pits under 5 acres, land management roads); and the more intensive of these uses require a permit and the
corresponding LURC oversight (i.e., commercial sporting camps, backcountry huts, gravel pits greater than 5-acres).
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Bullet #3.

AMC also endorses the goal of protecting the remote backcountry experience, including protection of scenic values,
from harvesting and other activities on trails and public waters by imposition of buffers or other appropriate protective
mechanisms. AMC does note, however, that many of these protections are more appropriately designed following
completion of the resource inventory and management plan.

AMC Has Substantial Concerns Regarding the Easement Terms Proposed in the Last Two Bullets in Footnote 95.
Bullet # 4 proposes elimination of all subdivisions of the Roaches Property, with a limited exception to allow for a
possible land-swap between AMC and BPL as mentioned during the hearings. Bullet #5 proposes a prohibition on sale
of the Roaches Property to any buyer “who does not have the demonstrated capability and stated intent to manage the
parcel consistent with the purposes of the easement and its restrictions.” Because these closely-related items impose
burdens on AMC that may impede its management flexibility without correspondingly increasing the conservation value
of the easement, AMC respectfully requests the Commission to reconsider whether they must be imposed, and whether
the intent of these provisions can be accomplished through alternative means.

Bullet #4.

AMC requests that the Commission consider limiting, rather than eliminating, subdivision of the Roaches Property. In
addition to providing for future land trades with BPL and de minimus boundary adjustments, any easement should allow
for limited subdivision of the parcel to preserve some flexibility in AMC's ability to maximize the forestry and recreation
values of the property. Notably, the LURC Model Easement language anticipates the possibility of limited subdivisions.
LURC Model Easement — Rev 2004 at { 1 (providing for subdivisions that are either (a) specific in number of lots or
exact locations, or (b) subject to holder approval.)

Without some ability to sell portions of the land, AMC’s long-term management flexibility is hampered. By way of an
example of flexibility to further forestry values of the land, AMC in the future may wish to convey timber rights on a
portion of the property to a timber management organization. Such a sale or lease typically would be considered a
prohibited “subdivision” unless the easement language expressly noted such an exception. Some forms of subdivision
also provide flexibility to ensure the preservation of the Property’s recreation values. If, in the distant and very unlikely
future, AMC should decide to cease operating sporting camps, the world of buyers willing to pay for a 30,000-acre
sporting camp property are infinitesimally small. In contrast, if AMC were able to offer 500 acres together with a
commercial sporting camp, that would be a more marketable asset. Without the ability to make either of these sales
over the long term, AMC'’s flexibility to maximize the recreation and forestry values of this land could put at risk the
values that the Commission now seeks to protect.

Of course, in any instance, the restrictions and obligations of the conservation easement will remain appurtenant to the
subdivided parcel. Because public non-motorized recreational access will be guaranteed and residential use will be
prohibited, the risks of privatization associated with ‘kingdom lots’ will not materialize with these types of subdivision. As
proposed in the LURC Model Easement, imposing a conservative maximum number of permissible subdivisions or
requiring holder approval of any division eases the enforcement concerns arising from multiple owners. The five
principal conservation values to be furthered by the Roaches Conservation Easement are not hampered by a limited
number of subdivisions where the lots will remain subject to the terms of the easement.

Bullet #5.

Lastly, AMC questions the need for and workability of restricting the qualities of a future purchaser of the Roaches
Property, regardless of whether the sale is of a subdivided parcel or the Property as a whole. Any concerns that
address issues not covered in the easement terms proposed within the first three bullets of Footnote 95 should be
expressly articulated and embodied in the easement in objective terms (whether restrictive or affirmative covenants) to
obviate the need for this requirement.
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This provision relates closely to the provision to prohibit subdivisions. If it is permitted for AMC to convey a portion of the
Property — for example, 500 acres associated with a sporting camp, or 10,000 acres on which the timber rights are
leased to a timber company — then the management capacity or intent of the entity acquiring those interests will
presumably differ in important ways from the capacity or intent of AMC. Should AMC be in a position to sell or lease
some of the land for a commercial sporting camp or forestry operations, this provision would unduly hamper its ability to
do so.

Further, AMC has substantial concerns about how the terms in the fifth bullet would be implemented. It is unclear who
would determine the suitability of a potential buyer — would LURC approval of the purchaser’s “capability” and “intent” to
manage the land be required as a term of the easement? Whether an entity has the “stated intent to manage” the land
beyond compliance with the terms of the easement is a very subjective analysis. AMC questions whether an easement
containing prohibitions on transfer that turn on such subjective considerations as the intent of the transferee may
constitute an unreasonable restraint on alienation that may be unenforceable. Low v. Spellman, 629 A.2d 57, 59
(Me.1993) (restraints on alienation must be reasonable in the circumstances of the case). Note that the LURC Model
Easement does not include any provision regulating the character of potential purchasers of the fee interest in the
land.24

Any future purchaser — despite their good or bad intentions — will acquire the land subject to the easement and will be
legally bound to carry out its terms.1> The restrictive covenants that will be imposed through the conservation easement
(particularly the prohibitions on residential use and commercial activities), together with affirmative covenants to allow
public nonmotorized access and maintain protection of recreational and lakeshore resources, are adequate to meet the
five principal goals of the Roaches Property, as outlined above.

Under the first three of the proposed easement terms, the only possible purchasers are those with forestry or
recreational interests (not putative kingdom lot owners), and the risks associated with sales can be further reduced by
imposing a conservative limitation on the number of allowed subdivisions. With well-drafted easement language, the risk
that a sale of all or a part of the Roaches Property will degrade that Property’s contribution to reducing the adverse
effects on recreation generated by development under the Concept Plan is insignificant.

For these reasons, AMC respectfully requests the Commission to decline to impose a complete prohibition on
subdivision of the parcel and decline to impose a subjective requirement that the property only be sold to entities with
certain ‘intent.” Instead of those restrictions, AMC requests the Commission to impose a limit on the number of
permissible subdivisions and articulate objective easement provisions should the Commission deem any further terms
to be necessary to satisfy the LURC Standards.

Maine Professional Guides Association (p. 4)

We support assuring public access to the Roach Ponds parcel by codifying that right. However, if LURC plans to protect
one activity from adverse impact, then it should at the very least protect all current activities, as it is these that will be
adversely impacted. This should include the recreating public, as well as licensed guided (“‘commercial guides” so
called) who assist the public in these activities.

We reiterate our prior comments in testimony that the AMC'’s stated intent to limit motor vehicle access on such a large
acreage is an extreme hardship on many public recreational activities currently enjoyed there. Loss of vehicle access is

141n contrast, the LURC Model Easement’s requirement for approval by the Third-Party for assignment of the Holder's rights
to a new holder serves to maintain compliance with objective statutory requirements for conservation easement holders.
LURC Model Easement — Rev 2004 at  12.E.

15 The holder, with the Attorney General as back-up, will have enforcement authority should a future purchaser be lax in its
compliance. 33 M.R.S.A. § 478(1).
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a detriment to those who currently use the area for hunting, fishing, trapping, wildlife and scenery viewing, and
motorized recreation including snowmobiling, atv riding and motorboating. LURC’s recommendations add protection for
only some recreational activities, ie., non-motorized.

In addition, LURC should be aware that providing public access for “hunting” should be clarified and expanded to
include all hunting as currently taking place (within the law), including the current practices of baiting and hounding as
provided for in State laws and rules.

» Native Forest Network (p. 7)

[Regarding general concept plan pros:]

« Ensures that Roaches property will be used for primitive recreation only. (Why can’t they suggest this for entire
plan area?)

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 5-6)

Roaches Backcountry Easement

BPL agrees to hold this easement. We view it as a natural extension of BPL's existing AMC/KIW easement. LURC
should direct LURC staff to oversee the drafting, consistent with the explicit backcountry spirit of LURC direction to date.
BPL urges reasonable accommodation under the easement of staff housing, renewable power generation for the
parcel's use, and other associated needs.

BPL in negotiations will request deed permission for the public in a passenger vehicle to cross the parcel along the road
to Nahmakanta, and requests LURC support of the same.

LURC should also direct staff to negotiate monitoring resources for BPL for this parcel. The value of the public crossing
might be a consideration in the calculation of BPL “benefit” for monitoring. Yet more significantly, BPL benefit might
accrue through a grant of free timber management/hauling crossing rights.

Importantly, BPL is sensitive to the potential tensions that BPL finds itself in when it holds an easement over a land
owner, may be placed in a position of compliance/enforcement, yet must simultaneously negotiate abutter issues such
as timber management crossing rights. These tensions are manageable and best dealt with though disclosure and
recognition of tension points.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the comment by Plum Creek on page 59.2 that “...Plum Creek would require that AMC reach
agreement on the form and substance of the conservation easement reference in (b) above with LURC
by a date certain in September of 2008”:

See staff/consultant analysis at Tab 57.
Regarding comments by AMC concerning the provisions it is prepared to include in an easement:

On page 107, footnote 95 of the Commission’s June 4 Amendments, there are listed five bulleted “specific
conservation easement measures” that the Commission believed should be included in an easement executed by
AMC. In its comments, AMC endorses the first three measures listed in footnote 95, while opposing the
requirements in the last two bullets.

Regarding the first 3 bullets, staff/consultants have no problems with the general comments made by AMC
regarding its view of these three measures, but staff/consultants have not yet been presented with language (by
AMC or by the proposed holder, BPL) that would establish these restrictions. Thus, staff/consultants cannot
comment on whether the actual language proposed by AMC and/or BPL will adequately reflect the Commission’s
intent here. Staff expects that a draft of this language will be developed after the September deliberations should
Plum Creek and other implementing parties agree with the Commission’s amendments.

Regarding AMC's objections to the last two easement measures in the Commission’s footnote 95 amendments and
its request that the Commissioner “reconsider whether they must be imposed and whether the intent of these
provisions can be accomplished through alternative means”, staff/consultants offer the following thoughts to the
Commission:

Staff/consultants’ understanding is that in its May 2008 deliberations the Commission preliminarily concluded that
Concept Plan approval depended, in part, on the owner of the Roaches property ensuring that the remote
backcountry values of that parcel would be fully protected, in order to mitigate for impacts to remote recreation
elsewhere in the Concept Plan area caused by Plum Creek’s development. Subdivision of the Roaches property
and/or sale of the entire parcel or a portion thereof to any willing buyer potentially increases the risk that the
property or portions thereof may be owned by entities that may not share these values. AMC’s comments offer no
language to illustrate how remote backcountry values would be protected, regardless of ownership. For instance,
while AMC’s comments themselves raise the possibility of the sale of “10,000 acres on which timber rights are
leased to a timber company,” AMC as yet has proposed no limitations on harvesting practices in the easement to
ensure that certain remote backcountry scenic, noise, and other remote values are not lost as a result of legally
permissible forest practices on these 10,000 subdivided acres. AMC proposes “a limited number” and a
“conservative limitation” on subdivisions, but avoids naming a number.

Staff/consultants believe it is essential that any easement proposed to the Commission by AMC contain provisions
that unquestionably protect these remote backcountry values regardless of current or future owner. It may be
possible to draft an easement that contains such protections while still allowing some flexibility for subdivisions and
a range of owners.
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. Regarding comments by the Maine Professional Guides Association concerning the limitations that
AMC intends to imposed on motorized access and certain types of hunting:

In its May 2008 deliberations the Commission addressed these concerns. As the prospective owner of the
Roaches property, AMC will enjoy certain rights to limit uses of its land. As discussed in footnote 94 of the
Commission’s June 4" amendments, the limitations that AMC intends are consistent with the record evidence
before the Commission, which requires securing protections for remote, undeveloped, primitive and non-motorized
backcountry recreational opportunities.

. Regarding comments by BPL on its interest in being the holder of the AMC easement, on deeded
vehicle access to cross the parcel along the road to Nahmakanta, and on funding for easement
monitoring:

Staff/consultants believe that having BPL hold the AMC easement is appropriate, given the purpose of this
easement and the fact that BPL is the holder for AMC’s nearby KIW easement. Deeded vehicle access to traverse
the northernmost portion of the Roaches property is contemplated by AMC and is not inconsistent with protecting
the remote backcountry recreational opportunity of the vast majority of the Roaches property. Ensuring adequate
financial resources for effective BPL monitoring is appropriate.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the terms to be contained in the AMC easement (pursuant to footnote 95 of the Commission’s
June 4t amendments):

Change bullet # 3 to read: Protections of remote backcountry experience, including protections of scenic values
from harvesting and other activities on trails and water bodies. The protections provided in the easement must be
specific, measurable, and non-discretionary, so that effective monitoring and enforcement by the holder of the
terms on multiple landownerships is straightforward.

Change bullet # 4 to read: Subdivisions that might be required to allow a future lands trade with BPL are allowable.
In addition, the Commission directs staff/consultants to determine, and propose for Commission approval, the
maximum number of allowable subdivisions, unrelated to a future lands trade with BPL, that staff/consultants
believe will not lead to a diminution of the remote backcountry values of the entire Roaches Property.

Eliminate the existing language in bullet # 5.

Add a new bullet that states: Provisions naming BPL as the holder of the easement and granting full holder
authority to BPL.

Regarding financial resources for the holder to monitor and enforce the easement, add the following
amendment:

AMC and BPL should propose to the Commission (either through separate filings or, if possible, through mutual
agreement) the financial, fiduciary and administrative terms and conditions that would govern creation, endowment
and administration of a monitoring, stewardship and enforcement fund for the AMC easement. These proposed
terms and conditions must be sufficient to ensure that, in perpetuity, proper monitoring, enforcement and
stewardship can be fully accomplished on an ongoing basis. Parties will be allowed a reasonable opportunity to
comment on these filings.
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ADDITIONAL CONCEPT PLAN ELEMENTS
SNOWMOBILE TRAIL EASEMENTS

COMMENTING PARTIES

» Governmental Review Agencies

— Bureau of Parks and Lands

60.1



COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 4-5)

BPL emphatically asks and today repeats for the third time in formal written comments that LURC and Plum Creek
record for history that the deeded grant of existing snowmobile trails was an offer by Plum Creek as part of a
recreational mitigation package offered voluntarily by the applicant; BPL actively resists any suggestion that permissive
recreational trails on private lands should be perceived as an asset that creates regulatory implications. If Plum Creek
offered adequate recreational mitigation that did not include snowmobile trails, BPL would not look to assert regulatory
rights over permissive recreational trails.

We're serious. If we have to force this through easement language we will do so, but the regulatory record would be our
preferred approach to memorialize this understanding, for future policy reasons. (LURC’s memorialization of its
approach to backcountry recreation in the Concept Plan is equally important. LURC should make clear that Concept
Plan applicants have many options to address primitive standards; the approach in this Concept Plan is not the sole
allowed approach.)

BPL asks LURC to direct LURC staff to resolve drafting issues with the snowmobile easements, as laid out in earlier
BPL written testimony, repeated here ver batim:

. IRS donative language in the draft easement does not conform to a regulatory condition. BPL would be willing
to accept a donation of an easement, but not if the applicant claims regulatory review benefit as this applicant
has done. The IRS donative language should be struck

« Trail rules and regulations should be subject to “consent” of BPL, not mere comment. This is particularly
important following division of lands, such that trails not be subject to varying rules of varying fee owners.

« Language (2A) directing trails toward fragile areas should be struck.

« ATVs for construction purposes should be allowed.

. Language regarding fees and skiing are confusing and not necessary

« Language regarding indemnity is not acceptable

+ Language regarding mortgage seems unnecessary.

« The holder should have no burden to pay for trail relocation (Aug 2007 comments.)

Many of these provisions will reduce future costs for BPL, even while BPL will be assuming without resources obvious
responsibilities as easement holder. BPL approaches this unfunded responsibility with the clear and previously stated
expectation that clubs will continue to have traditional partnership roles on these trails, unchanged by BPL's acceptance
of the easement. BPL also states for the record an expectation that statewide snowmobile fee dialog will continue to
support BPL's growing administrative roles as easement holder of snowmobile trail easements in the Moosehead
region, the Millinocket region, and elsewhere.

As a final qualifying remark, BPL accepts these snowmobile trail easements with the firm request that motorized and
sporting interests collaboratively support the proposed Roaches Backcountry easement and its grantor. We look
forward to reviewing their comments submitted today in this light. We view our commitments to backcountry and
motorized easements and public access for hunting as part of a balance, which shall remain a balance not to be upset
by factional tactics. If recreation policy is positioned as “us versus them” between motorized and non-motorized users,
then Maine will inevitably face unacceptable lose-lose results.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding BPL'’s request that the Commission “record for history” that “BPL actively resists any
suggestion that permissive recreational trails on private lands should be perceived as an asset that
creates regulatory implications”:

Staff/consultants assume that should a Concept Plan be approved by the Commission containing the requirement
that Plum Creek grant these snowmobile trail easements, language in the approval document will discuss the
record evidence regarding the origin of the inclusion of this requirement. Staff/consultant’s understanding is that the
inclusion of the snowmobile easements in the proposed Concept Plan was not a result of any insistence on their
inclusion by BPL, but was proposed by Plum Creek to partially mitigate for any loss of recreational opportunity in
the Concept Plan area resulting from its proposed development, which could have been addressed in any number
of ways including but not limited to the granting of snowmobile trail easements, and that BPL then endorsed the
inclusion of these easements.

Regarding BPL'’s request that the Commission “direct LURC staff to resolve drafting issues with the
snowmobile easements...”

Staff/consultants are not in a position to “resolve drafting issues” that exist between Plum Creek and an
independent bureau of the Department of Conservation, unless “resolve” is understood to mean that
staff/consultants should recommend, at this stage of the proceedings, precisely the legal language that must be in
the snowmobile easements, and thus essentially have LURC draft the easement to satisfy BPL's needs as the
easement holder. Staff/consultants do not believe that it would be most productive at this time for the Commission
to assume primary responsibility for resolution of these issues, and urge the Commission to defer taking charge of
the matter. Staff/consultants recommend that the Commission should look first and foremost to BPL and Plum
Creek to resolve their differences. Staff/consultants have verbally encouraged both BPL and Plum Creek to meet
and try to reach agreement on the exact legal language, and staff/consultants understand that one such meeting
has now taken place.

Therefore, staff/consultants believe that the Commission should not grant BPL's request to “direct LURC staff to
resolve drafting issues.” If at some point in this proceeding it becomes clear to staff/consultants that BPL and
Plum Creek have reached impasse in their efforts to agree on all snowmobile easement terms, staff/consultants
would be prepared to make a recommendation to the Commission on what staff/consultants believe to be
appropriate language. Additionally, staff/consultants recommend that LURC review carefully any language that
is agreed upon by BPL and Plum Creek and presented to LURC, to ensure that such language is not
inconsistent with the Commission’s governing regulatory criteria.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June 4t acceptance of Plum Creek’s proposal to donate 84 linear miles of
snowmobile trail easements for the ITS 85/86, 88 Snowmobile Right of Way and the ITS 110 Snowmobile
Trail Right of Way, with the easements held by the Bureau of Parks and Lands:

No change recommended by staff/consultants.
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Regarding Commission involvement in drafting and approving of the snowmobile easement language,
change the amendment to state:

In the event that BPL and Plum Creek reach agreement on proposed final easement language, the Commission will
review this language to ensure that such language is not inconsistent with the Commission’s governing regulatory
criteria. In the event that BPL and Plum Creek are unable to reach agreement on proposed final language, the
Commission directs staff/consultants to draft final language and present it to the Commission for its review.
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61

ADDITIONAL CONCEPT PLAN ELEMENTS:
PEAK-TO-PEAK TRAIL EASEMENT

COMMENTING PARTIES

» Petitioner Plum Creek

» Intervenors and Interested Persons
- Appalachian Mountain Club
- Forest Ecology Network and RESTORE: The North Woods
- Native Forest Network

» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(pp. 60-61)

[Regarding the Commission amendment that instead of building, funding or donating a 15-foot-wide easement for the
Peak-to-Peak trail, provide BPL with trail easements in equivalent aggregate total square footage (67 miles X 15 feet)
(collectively, the Replacement Trails), locate the Replacement Trails in the Moosehead Region in locations agreed
upon by BPL, Plum Creek and local recreation interests:]

Agreed. Plum Creek will work with BPL to determine location and design for the trails and timing of the easement

grants.

[Regarding providing an interest-free loan to BPL for construction of the Replacement Trails:]

Agreed provided that BPL is legally permitted to become the maker of a note for the Replacement Trails Loan and further
provided that BPL, Plum Creek and Moosehead Recreational fund are able to agree on a repayment schedule and loan
amount for the Replacement Trails Loan. The Moosehead Recreation Fund charter must require it to repay not less than
20% of the Replacement Trails Loan annually beginning in the year where income is received by the Moosehead
Recreation Fund and MRF'’s charter cannot be amended to change or delete this obligation without Plum Creek’s consent.

[Regarding donating to BPL five trailhead parking areas to be used with the Replacement Trails:]

Agreed. Plum Creek will work with BPL to mutually agree upon the location, size and timing associated with the
Trailhead Parking Areas.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (pp. 10-11)

The amendments to the former Peak-to-Peak Trail Easement providing flexibility in the location and width of the trail
segments will allow for the design and construction of a trail system that meets the recreational opportunities and needs
of the region. By requiring that a process and timeline for locating the trail easements, trailheads and parking lots be
included in the final Concept Plan, the proposed amendments also help ensure timely follow through on Plum Creek’s
commitment to provide 67 miles of actual trail. Commission-Generated Amendments at 112-113. The final language
detailing these amendments will be necessary to determine the extent to which the Commission’s intent will be met.
AMC believes that BPL is the appropriate entity to hold the trail easement because providing and managing public
outdoor recreation is at the core of its mission. AMC looks forward to being a collaborative partner in working with BPL,
Plum Creek, local communities, and other local recreational interests to identify the trail easement locations and
priorities.
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» Forest Ecology Network and RESTORE: The North Woods (pp. 15-16)

While staff did explain their changes to the “Peak to Peak Trail,” from a trail builder's perspective, their explanation does
not make sense. Staff acknowledged “... that hiking trails and hiking trail easements are an important mitigating element
that becomes part of the recreation mitigation package here...” DT P 439 L 22-24. Staff also recognized that the 15 ft
wide trail was too narrow to serve “a regulatory purpose.” DT P 439 L 17. The solution staff proposes is to require the
same amount of square footage as in the original trail but to give the holder and Plum Creek the “flexibility” to use that
same amount of square footage to build a wider trail. The example Ms. Pinette gives on how the holder and Plum Creek
might use this flexibility is that they might decide “... that the need does exist for a peak-to-peak-type trail that involves
extended overnight hikes...” DT P 440 L 7-9. Now compare that statement to the realities of trail building. Using a
minimal corridor of 200 feet (assuming all surrounding land is managed in a way that takes the needs of the trail into
account) would only result in a 5 mile trail. A more reasonable corridor of 500" would result in a 2 mile trail. And a 500
foot corridor would still not take into account the need for larger buffers around campsites and special features along the
trail. This proposed amendment would make it impossible to accomplish the purpose of the easement to have a “peak
to peak” trail and it certainly would not allow the “extended overnight hikes” envisioned by staff.

» Native Forest Network (p. 7)

[Regarding general concept plan pros:]

. Have BPL govern peak-to-peak trails and receive [Plum Creek’s] loan

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (p. 8)

Hiking Trail Easements

The LURC amendments create a funding mechanism for hiking trail issues. We ask that LURC declare that designated
funds (early loans or other mechanisms) may be used for hiking trail planning, local consultation, design, legal
negotiation, and construction.

The acreage of hiking trail easements must be supplemented with a direction to LURC staff to assist BPL in negotiating
the terms of the easements. The pending easement language has minimal value irrespective of width or acreage. The
trail easements should approach fee control — perhaps might best be fee control — to provide a true buffer and truly
protect the investments in trail infrastructure. LURC should direct staff to consider fee transfers rather than easement
transfers.

The proposed acreage (15 feet by 67 miles) is relatively small if modest buffers of 200 feet are proposed. There should
be no expectation that these newly protected trail corridors will in any way approach the 67 mile Peak-to-Peak concept.
The proposed tools will allow protection and enhancement of existing hiking trails on Plum Creek lands, and creation of
modest new corridors likely for day hikes or creation of modest new loops.

Creation or support of local non-profits (discussed above) are essential to support ongoing maintenance needs of such

trails. BPL struggles to maintain BPL'’s existing trail networks in the Moosehead region. We are cautious to create new
trails without new local partners for trail maintenance.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding the Commission amendment that instead of building, funding or donating a 15-foot-wide
easement for the Peak-to-Peak trail, provide BPL with trail easements in equivalent aggregate total
square footage (67 miles X 15 feet) and locate the Replacement Trails in the Moosehead Region in
locations agreed upon by BPL, Plum Creek and local recreation interests:

Staff/consultants understand the comments made by FEN-RESTORE, and appreciate that the total mileage of
trails that are eventually built likely will not reach the 67 miles of “peak-to-peak” trail originally proposed by Plum
Creek. While 67 total miles of new trail throughout the Concept Plan area may not be constructed under the
Commission’s June 4t amendments, staff/consultants do believe that weight of record evidence supports the
following: (1) diverse, dispersed hiking opportunities on well-placed, well maintained trails in the Moosehead
Lake region are currently not available; (2) additional such hiking opportunities are needed in the area; and (3)
hiking trails in “working” forest areas that do not contain meaningful land buffers to shield trail users from visual,
noise and other impacts from harvesting are not thought of as useful or desirable by experts in recreational
hiking in Maine and northern New England, and thus the 15-foot easement trail proposed by Plum Creek in the
Peak-to-Peak trail is not appropriate as mitigation.

For these reasons, staff/consultants continue to believe that the appropriate combinations of distance, width and
location for these hiking trails is best determined by BPL pursuant to the equivalent aggregate total square
footage formula (67 miles X 15 feet) contained in the Commission’s June 4" amendment. The Commission’s
June 4t amendment provided BPL with the flexibility needed to exercise its best professional judgment in these
matters; BPL has extensive experience in making such determinations, and should do so in consultation with
Plum Creek and local recreation interests.

Regarding an interest-free loan to BPL for construction of the hiking trails:

Staff/consultants’ understanding is that BPL is not statutorily authorized to execute a promissory note.
Staff/consultants further understand that the repayment mechanism proposed by Plum Creek in its comments would
not involve repayment directly from BPL, but instead from the Moosehead Recreation Fund as monies were
deposited into the Fund from lot sales. Below, staff/consultants recommend a “front end” trail funding payment to
BPL from Plum Creek of $1,000,000, which is equivalent to the approximate cost that would have been incurred by
Plum Creek for the construction of the Peak-to-Peak trail it proposed. This figure is based on reliable record
evidence regarding the approximately $12,000 to $20,000 per-mile cost of trail construction in current dollars (a
figure that does not include the cost of trail maintenance).! Payment of monies up front to BPL (a mechanism
agreed to by Plum Creek) will allow BPL to undertake prioritized planning on how to best use these funds, by
knowing how much total funding will be available. Staff/consultants also endorse the mechanism proposed by Plum
Creek for repayment to it of this $1,000,000 through the Moosehead Recreation Fund.

1 Though fewer than 67 total miles of trail may be constructed under the formula established in the Commission’s June 4t
amendments, it is not clear that costs to BPL over a 30-year (or more) period will be less than $1 million. Even with fewer
miles of trail actually constructed, BPL will still have significant costs for planning, consultation with the landowner and local
community interests, legal acquisition of the easements, ongoing trail maintenance on new trails and trailheads for many
years, and potential upgrading and ongoing maintenance by BPL of existing BPL trails in the Moosehead Lake region.
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» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the four paragraphs of the Commission’s June 4t amendments, the amendments would now
read:

Instead of building, funding or donating a 15-foot-wide easement for the Peak-to-Peak trail, Plum Creek must:

Provide BPL with trail easements in equivalent aggregate total square footage (67 miles X 15 feet) to locate trails of
such distance, width and location in the greater Concept Plan area? and with sufficient vegetative buffers, as BPL
working in conjunction with Plum Creek and local recreation interests determines is necessary to best meet hiking
recreation needs in the region (BPL would be the easement holder for all such trails);

Donate five trailhead parking areas to use in conjunction with above trails, as determined by BPL; and

Within 45 days of the finalization of the Concept Plan (i.e., Concept Plan approval no longer subject to appeal),
Plum Creek will provide a one-time payment to BPL of $1,000,000.00 for use by BPL during the 30-year life of the
Concept Plan for planning, local consultation and capacity-building, design, legal negotiation, construction and
maintenance of hiking trails, for trailhead parking areas, and for upgrading and maintenance of existing BPL trails,
all in the greater Concept Plan area. As part of the articles of incorporation of the Moosehead Recreation Fund
(see Tab 63-64), the articles of the Fund shall provide that: (1) Plum Creek shall annually receive the first $200,000
in funds deposited into the Fund; (2) in the event that less than $200,000 is deposited annually into the Fund, Plum
Creek shall receive all funds deposited; and (3) this front-end payment to Plum Creek from the Fund shall cease
entirely upon receipt by Plum Creek of $1,000,000.00 from the Fund.

Propose, as part of any amended Concept Plan ready for final Commission action and after consultation with BPL,
(1) a process and approximate schedule by which new trail easements and trailhead parking areas in the greater
Concept Plan area will be located and granted to BPL and/or existing BPL hiking trails in the greater Concept Plan
area will be upgraded or maintained, and (2) a draft final contractual agreement between BPL and Plum Creek
describing the terms and conditions for use of $1,000,000.00 to BPL to accomplish the above-described actions,
including agreement on a repository and distribution mechanism for funds not yet expended, to ensure that these
funds will only be used by BPL for the purpose described in these amendments.

2 The greater Concept Plan area is comprised of the twenty-nine townships involved in the Concept Plan plus the Towns of
Greenville and Jackman.

61.5



62

ADDITIONAL CONCEPT PLAN ELEMENTS:
VEHICULAR ROAD ACCESS EASEMENTS

COMMENTING PARTIES

» Petitioner Plum Creek
» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY THE PETITIONER

(pp. 66-67)

Generally agree to the intent that the road easements should be sequenced tied to actual development being approved
since these easements are being granted specifically to mitigate the impact on public recreation that may be caused by
development under the Plan. Requiring Plum Creek to grant these easements regardless of whether development occurs is
inconsistent with this intent and is not workable for Plum Creek.

Plum Creek will confirm that the easements currently under development have or will be executed.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (p. 6)

Road easements

LURC should direct staff to draft and negotiate the terms of these road easements. BPL has verbally informed counsel
to Plum Creek that BPL will accept no road easements with road maintenance responsibilities, or with liability provisions
unacceptable to the Attorney General based on established policy and precedent and AG advice. BPL will be interested
to read Plum Creek’s comments on today’s filing deadline on this subject. BPL comments today clearly that without road
easements held by some party the Concept Plan will fail to meet recreational impact regulatory standards.

BPL also asks that LURC direct staff to draft closely allowed fees for road use as prescribed by road easements, to
align them procedurally and substantively with allowed fee for recreational access to conservation easement lands, as
discussed below. Our recent experiences with use fees on eased roads in the West Branch region makes us cautious to
ensure clarity and holder approval for allowed use fees on roads and lands, if only to avoid tension and risk of litigation.

Previous written BPL comments regarding road easements remain valid. We ask that they be carried forward in their
entirety. As one excerpt: “BPL strongly urges LURC to ask the respective Counties to consider whether these roads
should become County responsibility. BPL is increasingly becoming the public works department of the north woods, for
compelling recreational reasons but with unsustainable fiscal support or structural rationale. If the counties were at the
table for discussions of road rights on emerging major roads, broader road rights (full public commercial access) might
be appropriate for discussion.”

See additional discussion below regarding Tax Increment Financing.

See additional discussions above regarding Roaches/Nahmakanta Road Easements.

See additional discussions below regarding financing options for conservation easement endowments.
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STAFF/CONSULTANT DISCUSSION

» DISCUSSION

Based on the comments received, staff/consultants offer the following analysis:

Sequencing of vehicular access easements:

As part of its October 2007 revisions to the Concept Plan, Plum Creek proposed to donate to BPL approximately 57
miles of road easements, thereby granting to the public the right of vehicular access to major forest management
roads for public recreational use, including use for commercial recreation, such as rafting, outfitters, and traditional
outdoor guiding. The easements are part of a recreation mitigation package that recognizes that (a) development
will diminish primitive and other traditional recreational opportunities in the vicinity of certain development areas and
users of those resources may need to shift to other areas and will need access to do so, and (b) more people will
be seeking recreational opportunities as a result of the development. Staff/consultants emphasize our
understanding that the vehicular access rights apply to recreational use only, including commercial recreation, but
not to other uses, such as travel related to forestry, mineral extraction, or other non-recreational commercial or
industrial purposes.

Because these recreational pressures will appear as the development occurs, the donations of the easements
would be sequenced. In the Commission’s June 4t amendments, the easements to the roads on the east side of
Moosehead Lake would be entirely executed concurrent with LURC approvals of the first 200 residential or resort
units on that side of the lake; the easement to 20 Mile Road on the northwest side of the lake would be executed
concurrent with approvals of the first 200 units on the west side lake; and the easement to roads on the southwest
side of the lake would be executed concurrent with approvals of the second 200 units on the west side of the lake.
The Commission-generated amendments also stated that if Plum Creek has not sought approvals for these
threshold numbers of units during the term of the Concept Plan, the easements would nevertheless be executed at
the end of 30 years. Staff/consultants offered the recommendation leading to the Commission’s June amendment
after concluding that vehicular road access to some of the key recreational resources within the plan area are an
important element to mitigate for potential impacts caused by proposed development. Such easements would
provide guaranteed, meaningful access to comparable recreational resources for displaced users.

Plum Creek agrees to the sequencing set forth in the Commission-generated amendments but not with the
provision that, in the absence of the threshold levels of development, the easements would nonetheless be
executed at the end of 30 years. Staff/consultants understand that the need for these vehicular access easements
is tied to development actually occurring, and that if none occurred, there would be no displacement of existing
opportunities or increased population pressures. However, significant development could occur short of the
thresholds above (at the extreme, 199 units on the east side and 199 on the west side) without triggering the
easements, even though pressures on recreational resources will be evident. Staff/consultants conclude that some
contingency for not requiring the easements to be executed is warranted, but that any level of significant
development at the end of 30 years, even if below the sequencing thresholds above, should trigger them.

Terms of easements:

BPL raises concerns about terms of the proposed vehicular access easements. These include concerns about
maintenance responsibilities, liabilities, and allowable fees.

Staff/consultants believe that the Commission should not grant BPL's request to “direct LURC staff to draft and
negotiate the terms of these road easements.” Staff/consultants do not believe that it would be most productive
at this time for the Commission to assume primary responsibility for resolution of these issues and urge the
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Commission to defer taking charge of the matter. Staff/consultants recommend that the Commission should
look first and foremost to BPL and Plum Creek to resolve the issues. If at some point in this proceeding it
becomes clear to staff/consultants that BPL and Plum Creek have reached impasse in their efforts to agree on
all vehicular easement terms, staff/consultants would be prepared to make a recommendation to the
Commission on what staff/consultants believe to be appropriate language. Additionally, staff/consultants
recommend that LURC review carefully any language that is agreed upon by BPL and Plum Creek and
presented to LURC, to ensure that such language is not inconsistent with the Commission’s governing
regulatory criteria.

» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:

Regarding sequencing of vehicular access easements:
Change the June 4" Commission-generated amendments to address the situation in which, at the end of the 30-
year term of the Concept Plan, Plum Creek (or its successor) has not sought and received LURC approval for at
least 200 units on the east side of Moosehead Lake and at least 400 units on the west side of the lake (the
thresholds that would trigger execution of all 57 miles of vehicular road access easements), by eliminating the
paragraph of the June 4t amendments that begins “If, at the end of the 30-year term of the Concept Plan....” (p.

115) and in its place substitute the following language:

What happens if fewer than 100 units are approved by the end of 30 years?

If, at the end of the 30-year term of the Concept Plan, fewer than 100 units on the east side of
Moosehead Lake have been approved for development, the obligation to execute vehicular road
access easements on the east side of the lake will expire.

If, at the end of the 30-year term, fewer than 100 units on the west side of Moosehead Lake have been
approved for development, the obligation to execute vehicular road access easements on the west side
of the lake will expire.

What happens if more than 100 units are approved by the end of 30 years but the thresholds triggering
execution of all the vehicular easements are not reached?

If, at the end of the 30-year term of the Concept Plan, at least 100 units on the east side of Moosehead
Lake have been approved for development, any remaining easements on the east side will
nevertheless be executed.

If, at the end of the 30-year terms of the Concept Plan, at least 100 units on the west side of
Moosehead Lake have been approved for development, any remaining easements will nevertheless be
executed.

If, however, Plum Creek (or its successor) seeks such approvals and is denied at the

subdivision/development review stage so that these 100-unit thresholds cannot be met at the end of
the 30-year term, the easements would not need to be executed.
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+ Regarding terms of easements:

In the event that BPL and Plum Creek reach agreement on proposed final easement language, the Commission will
review this language to ensure that such language is not inconsistent with the Commission’s governing regulatory
criteria. In the event that BPL and Plum Creek are unable to reach agreement on proposed final language, the
Commission directs staff/consultants to draft final language and present it to the Commission for its review.
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ADDITIONAL CONCEPT PLAN ELEMENTS:
COMMUNITY STEWARDSHIP FUND: PURPOSE AND ORGANIZATION

COMMENTING PARTIES

Petitioner Plum Creek
Intervenors and Interested Persons
- Appalachian Mountain Club
- FPL Energy Maine Hydro LLC et al.
- GrowSmart Maine
- Maine Professional Guides Association
- Moosehead Region Futures Committee
» Governmental Review Agencies
- Bureau of Parks and Lands
- Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program

- Maine State Housing Authority
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COMMENTS FILED BY THE PETITIONER

(pp. 61-65)
a. Moosehead Recreation Fund (MRF). In lieu of creating one CSF, Plum Creek is agreeable to creating the MRF.

i. Purpose and Organization of MRF: .... As requested by LURC, recreation mitigation would include construction and
maintenance of BPL and Town of Greenville hiking and biking trails and related amenities, BPL-owned campsites and
campgrounds and BPL and Town of Greenville public boat launches in all the Concept Plan area, Rockwood Village or
the Town of Greenville as proposed by LURC. Recreational mitigation must also include providing grants to other third
parties to mitigate other recreational impacts caused by development of the Concept Plan area. The MRF charter must
provide that except as agreed to by Plum Creek, LURC and BPL, the funds exclusive purpose is for mitigation of
recreational impacts in the Concept Plan area. It is recognized that not all mitigation will be within the actual Concept
Plan boundaries and that municipalities and waterbodies that abut the Concept Plan Area may be impacted by
development of the Concept Plan Area.

On the question of board governance: LURC proposes 2 BPL members, (rather than one) this is acceptable to Plum
Creek. LURC proposes adding a Town of Beaver Cove representative and this is acceptable to Plum Creek. LURC
proposes one representative for all outdoor recreational interests and this is acceptable to Plum Creek. In addition, the
following groups must be represented on the Board:

() Plum Creek as the mitigation is funded by sales of our property and the mitigation is for a Plum Creek project;

(i) Dam Owners who own property adjacent to much of the Plan Area as they currently pay to maintain public
recreational facilities that may be impacted by development of the Plan Area (for instance, the Kineo dock in
Rockwood which may see increased usage) and

(iii) Resort owners group. LURC recommends elimination of the Jackman representative, USFS representative, the
Piscataquis representative and the Somerset County representative. These changes are acceptable to Plum Creek.
Given the relationship between BPL and recreational amenities in the region, BPL is well suited to administer the
MRF, but Plum Creek has concerns about whether BPL as a government agency has the authority to administer
funds as directed by an independent board of directors. There must be an acceptable enforcement mechanism in
place to assure all parties that the funds will be distributed according to the MRF charter. We recommend as one
possibility a contract between Plum Creek and BPL.

b. Affordable Housing Fund (AHF)

. Purpose and Organization of AHF. In lieu of creating one Community Stewardship Fund, as mitigation for impacts of
development of the Concept Plan area, Plum Creek is willing to create the AHF to help subsidize construction of
affordable housing in the Greenville-Rockwood region. Plum Creek agrees that MSHA should administer the funds and
distribute them to qualifying projects; however, Plum Creek proposes that AHF’s charter require that qualifying projects
be located in the Concept Plan area and municipalities adjacent to the Concept Plan area.

c. Wildlife and invasive Species Fund (WISF)

. Purpose and Organization of WISF. In lieu of creating one Community Stewardship Fund, as mitigation for impacts
caused by development of the Concept Plan area, Plum Creek is amenable to creating the WISF to help fund loon
nesting and other wildlife needs and control any spread of invasive species resulting from the Concept Plan
development. Plum Creek agrees that the fund should be administered jointly by IFW, MNAP and Maine DEP and that
funds should be distributed to qualifying projects in the judgment of these agencies. Plum Creek proposes that WISF's
charter require that qualifying projects be located in the Concept Plan area and municipalities adjacent to the Concept
Plan area.
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (pp. 11-12)

Division of the Community Stewardship Fund into Three Discrete Funds

AMC approves of the division of the former Community Stewardship Fund into three discrete funds focusing upon (1)
recreation, (2) wildlife, and (3) affordable housing. Commission-Generated Amendments at 116-117. Segregating the
administration of these funds will minimize time and financial resources spent on allocation decisions between these
equally important goals. ...

As to the Moosehead Recreation Fund, AMC approves the proposed description of its purpose to fund construction and
maintenance of state and municipal operated hiking and bicycle trails and public boat launches, and state operated
campgrounds within the Concept Plan Area. This provides a funding source to support a more diverse array of human-
powered recreational activities —on bikes, in canoes, in tents, or walking in flatlands, as well as hiking up mountains as
would be provided by the Peak-to-Peak Trail. However, the Commission may wish to give further consideration to the
makeup of the fund’s governing board. Presently it is proposed to include two representatives of BPL, one
representative each from Plum Creek, the Town of Greenville and Rockwood Village, and only one local representative
of “outdoor recreational interests.” In light of the diversity of outdoor recreational interests to be benefitted by the Fund
(hiking, biking, camping, boating), the board should accommodate at least two local representatives of these
recreational interests.

» FPL Energy Maine Hydro LLC et al. (pp. 1-2)

Moosehead Recreation Fund

The Commission Amendments eliminate the Moosehead Region Community Stewardship Fund and instead propose
three distinct segregated funds, one of which is the Moosehead Recreation Fund ("MRF"). Commission Amendments,
p. 116. The purpose of the MRF is limited to funding projects located on land owned by or facilities owned by the
Bureau of Public Lands ("BPL") or the Town of Greenville. Id. This narrow use of the MRF seems unduly restrictive. The
scope of the MRF should be broadened to provide the flexibility to address the public need for access to all lands
throughout the Concept Plan area in light of the impact of the Plum Creek development, rather than restricting the
potential public benefit to a limited subset of areas.

Additionally, as the Commission Amendments are currently drafted, the Dam Owners have no representation on the
governing board of the MRF. One of the purposes of the MRF is to address the need for and the construction and
maintenance of access to water bodies. The Dam Owners are the Federal Energy Regulatory Commission ("FERC")
licensed owners and/or operators of the major water bodies in the Concept Plan area (j,e. Brassua Lake, Moosehead
Lake and Indian Pond). Including a representative of the Dam Owners on the governing board of the MRF provides the
opportunity to further inform the MRF decision-making process by identifying resources, opportunities and challenges
presented by potential MRF funded projects early on and provides an essential, additional perspective regarding the
management of recreational activities within the FERC boundaries. Accordingly, the Dam Owners request that the
Commission further amend the Concept Plan to broaden the scope of the MRF as discussed above and to provide for
Dam Owner representation on the governance board.

» GrowSmart Maine (p. 4)

[Regarding improved smart growth adherence with Principle #3. Create Economic and Land Use Diversity: Mix and
Balance of Uses:]

. [Commission-generated amendments] strengthen the ‘Community Fund’ concept by establishing a long-term and
flexible housing, recreation and habitat funding stream.
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» Maine Professional Guides Association (pp. 2-3)
We take great offense to this proposed change for several reasons:

1) the original CSF proposal places developing a recreational management plan as its primary mission, as it should.
The proposed revision eliminates this plan from the mission, and jumps directly into building hiking and biking trails,
campsites and boat launches.

2) The original CSF places administration of funds under a board of directors having fiduciary responsibility to use the
funds as it best determines suits its mission. The composition of this board assures that proper priorities will be
considered. The proposed revision unnecessarily places these otherwise private funds in control of the State’s
Department of Conservation.

3) The original CSF was conceived as being composed of representatives from a broad range of local recreational
interests and local governing bodies and citizens. This broad and local make up will assure that the needs of
recreationists and local economies will be considered. It assures that there will be local buy-in, and that recreational
interests will have buy-in. This approach is utilized by the Down East Lakes Land Trust, which successfully involves
various local interests in protecting lands depended upon for the local economy, recreational interests and long term
conservation. The governing board proposed by LURC's revision provides few or none of those attributes. It offers the
involvement of only one landowner, when there might be several ultimately involved. It offers the involvement of only
one recreational interest, while we all know there are many.

» Moosehead Region Futures Committee (p. 10)

The LURC-generated amendments indicate that the board of the Moosehead Recreation Fund will include “a local
representative of outdoor recreational interests” (LURC-generated amendments, June 4, 2008, page 116). The MRFC
Steering Committee believes that this representation of outdoor recreational interests should be expanded to include
representatives from a variety of recreational user groups, both motorized (e.g., snowmobilers, ATV enthusiasts,
motorized boaters) and non-motorized (e.g., cross-country skiers, hikers, cyclists, paddlers).

We further suggest that a member of the MRFC Steering Committee be included on this board. We believe that our
local knowledge would prove to be an asset to the board. Since the submission of the original version of Plum Creek'’s
proposal in 2005, we have advocated for regional planning for nature tourism and recreation, as well as for the funding
mechanism that has evolved into the currently proposed Moosehead Recreation Fund.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 6-7)

Recreation Management and Land Trusts and the new Moosehead Recreation Fund

BPL recalls long hours of Commission discussion with BPL and others regarding recreation management, far beyond
earlier written comments on the subject. The issue is largely unaddressed by the most recent LURC amendments,
except to the welcome extent that recreational mitigation is greatly enhanced by addition of various fee and easement
lands within the regulatory architecture of the Concept Plan. (See note above in the Snowmobile section regarding the
need to memorialize, for precedential interpretation, LURC'’s approach to defining the adequacy of recreational
mitigation.)

That may be sufficient for LURC’s approval, yet the issue of mixed expectations on BPL's role we attempt to clarify
here.
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Importantly, BPL must make clear that we will see few new resources for recreation management in the region (such as
on the new easements), thus we should have no expectations of improved recreation management. Yet regardless a
vacuum will exist and people will turn to government for a solution.

The proposed Moosehead Recreation Fund is one new tool. BPL is asked to administer, with a committee. We have
inadequate information on the amount of funds that will be generated. We know that many of the funds Plum Creek will
be lending to BPL for hiking trails (below), which BPL will repay to someone (write annual checks to Plum Creek?)
through BPL's administration of this new fund. So what funds will be available for grants, and when? And how many
entities have expectations of the remaining funds? BPL can assess administrative expenses from the fund?

We expect many parties (local snowmobile clubs) to appropriately ask that they be eligible for grants. We ask that
LURC provide as much clarity as possible on expected revenues, and allowed uses. The initial loan amount and terms
should be set by LURC to avoid ambiguity. BPL's expectation of covering administrative expenses should be clear.
Frankly, though we continue to believe that a new or existing regional institution would be best positioned to administer
this fund.

We hesitate to say that the funds will be entirely inadequate for the intended purposes, because we have so little
information. ...

The Town of Greenville has orally raised to BPL concerns about the need to support local emergency responders,
whose demands will increase with increased recreational use. We hope that other sections of the Concept Plan address
emergency response needs in the region, yet if not suggest that a necessary (perhaps dedicated/defined) portion of
recreation funds should be set aside to support emergency response.

In closing, an excerpt from earlier BPL testimony: “BPL believes that locally governed recreational management is a key
tool to guarantee that the lands are managed in the interests of local users. We are aware that other commenters are
looking for a stronger state presence; our key question is whether resources will come to support any BPL role. LURC's
guidance and clarity will be important to avoid any mixed expectations on recreational management.”

Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program (pp. 11-12)

Moosehead Recreation Fund (page 116)

MDIF&W recommends that our department also hold a seat on the governing board of the Moosehead Recreation Fund
as recommended for establishment by the Commission. Providing public access for recreational angling, hunting,
trapping, and non-consumptive wildlife related recreation is at the core of MDIF&W's mission.

Wildlife and Invasive Species Fund (page 117)

As development occurs across the project area, the threat of invasive species to our waters, wetlands and the wild land
interface between the built environment and the woodlands that surround the area will dramatically increase. We thank
the Commissioners for recognizing the threat invasive species have to both the ecological and economic health of the
area by designating funds for the prevention of invasive species introduction.

The administering Departments jointly recommend that revenues from this fund initially be made available for public
outreach, prevention and management of:

1. the threat of invasive fish introductions

2. the threat of invasive herpetile and invertebrate introductions
3. the threat of invasive aquatic plant introductions

4. the threat of terrestrial plant introductions
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The Departments however would like to reserve the right to reassess on an ongoing basis whether other invasive
species issues have arisen....

In order to maximize the impact of the limited funds to be generated by the proposed Wildlife and Invasive Species
Fund, the Maine Natural Areas Program staff would like to work pro-actively with the Commission to develop an
invasive free landscaping plan for each planned sub-division within the project area. This could be accomplished initially
through the long-term planning process and then implemented across the remaining development areas. MDIF&W will
work to develop homeowner and angler outreach materials that describe threats associated with fish introductions, and
pet / aquarium releases, etc.

Given the real threat invasive species pose to the ecological and economic vitality of the region and the scope of work
necessary to safeguard public resources from this increased threat, we ask the Commission to work closely with the
Departments as they develop a process to determine final monetary allocation across the three designated funds.

Maine State Housing Authority (p. 1)

As we understand the amendments, Plum Creek would be: required to meet the employee housing needs generated by
the resort developments; allowed to move forward with the second phase of the CEI plan; required to meet the demand
for employee housing in the long term development plan; and required to create an Affordable Housing Fund
administered by MaineHousing.

We appreciate the interest the Commissioners and staff have shown in the issue of affordable housing and your
consideration of our analysis and views. We think that the Commissioners have been particularly bold in attempting to
address the needs of the many varied interests involved while always insisting that the best interests of the people of
Maine be the highest priority. We also would reiterate our appreciation to Plum Creek for making their consultants
available to us to discuss their work as we analyzed it.

We endorse the staff amendments. They effectively and practically address the concerns that we have raised about the

need for affordable housing resulting from the proposed development. We are willing to accept and undertake the
responsibilities of the proposed Affordable Housing Fund.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

Regarding comments on the Commission’s June 4t amendments that created three distinct, segregated
funds -- the “Moosehead Recreation Fund” (MRF), the “Affordable Housing Fund” (AHF) and the
“Wildlife and Invasive Species Fund” (WISF) -- instead of the proposed “Community Stewardship Fund”
(CSF):

Only one party -- the Maine Professional Guides Association -- expressed strong opposition to this amendment,
arguing that “the original CSF proposal places developing a recreation management plan as its primary mission, as
it should.” Staff/consultants agree that by abandoning the proposal for one fund whose primary proposed purpose
was recreational management, the Commission was indeed rejecting the notion, which was not supported by record
evidence, of spending scarce funds toward the undefined and untested concept of recreational management in
these circumstances -- wherein the land area that would be involved in this public or quasi-public recreational
management process was now or would likely in the future be owned or managed by multiple private parties, and
not a single, public entity that is normally charged with recreational management. Instead, the Commission
determined that more productive use of the funds destined for the CSF would be to direct these monies to specific
funds charged with delivering specific, discrete outcomes for which there was substantial record evidence of need
created by the development proposed in the Concept Plan. In the view of staff/consultants, no information has been
presented in comments that should change the Commission’s previous conclusion.

Regarding comments concerning the geographic location in which projects supported by each of the
three funds could occur:

Staff/consultants have always understood that the Commission wanted the expenditures from each of the three
funds occur only in the Greater Moosehead region. New language in the recommendation section below clarifies
what staff/consultants understand to be the Commission’s previous approach.

Regarding comments calling for expanding the types of projects that can be funded by the MRF to those
that would support motorized as well as non-motorized recreation:

Because the staff/consultants are now recommending that the $1,000,000 contribution by Plum Creek to BPL for
the development of hiking trails in the area be repaid over time by the MRF (see Tab 61), thus ensuring that a
meaningful amount of MRF monies will go to non-motorized recreation projects, staff/consultants believe that it is
appropriate to allow projects that support and enhance motorized outdoor recreation (e.g., signage for snowmobile
or ATV trails) to be eligible with other named activities for funding.

Regarding the appropriate administration and membership of the three funds:

The Commission received no comments critical of the proposed administrators of the AHF or the WISF. BPL
comments demonstrated significant reluctance to administer the MRF due to its limited resources and belief that
local administration was more appropriate. Given staff/consultants’ recommendation to charge BPL with significant
and separate responsibility for planning, constructing and maintaining hiking trails, a lead BPL role in the MRF now
seems inappropriate.

Regarding comments received on membership on the MRF, Plum Creek requested a membership slot for itself, the
dam owners, and the “resort owners group.” The dam owners also requested a membership slot. Staff/consultants
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have no objection to one representative of the dam owners on the MRF given their ownership of or regulatory
responsibility for a significant portion of shoreline in the area and given the previous Commission amendment which
placed a landowner on the MRF. Staff/consultants recognize the real or potential conflict of interest involved in
having either the dam owner or the landowner have a slot on the MRF, since these entities could have a direct
interest in the outcome of funding decisions by the MRF board. The Commission can either choose to remove both
of these entities from the MRF board, or leave it to the MRF board to internally work through its conflict of interest
policies.

Staff/consultants do not recommend the Plum Creek-requested change from the landowner representation
approach contained in the Commission’s June 4" amendments, nor do staff/consultants recommend that a member
of a presently nonexistent “resort owners group” have a membership position, based upon staff/consultant’s
recommendation (see Tab 64) on how to handle Plum Creek’s objection to inclusion of resort units in the funding
fee mechanism for these three funds.

Other comments on membership on the MRF suggested a second slot for outdoor recreation interests, to which
staff/consultants have no objection. MDIF&W suggested that it be granted a membership slot, commenting that
providing public access for recreational angling, hunting, trapping and non-consumptive wildlife related recreation is
“at the core” of its mission. Again, staff/consultants have no objection. MRFC suggested that a member of its
steering committee be “included on this board.” Given the 30-year life of this fund, staff/consultants do not believe it
is appropriate to designate a permanent slot for any one particular interest group.

» RECOMMENDATIONS

Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the MRF set forth in the Commission’s June 4t amendments, change the language to read:

Moosehead Recreation Fund -- to fund construction and maintenance of BPL and Town of Greenville hiking and
biking trails and related needs (e.qg., signage, trailheads, parking areas), BPL-owned campsites and campgrounds,
BPL and Town of Greenville public boat launches, and projects designed to enhance motorized outdoor recreation,
all in either Greenville, Jackman or the twenty-nine townships involved in the Concept Plan. The Fund is governed
by a board made up of one representative from BPL , one representative of MDIF&W, one representative from FPL
Energy Hydro LLC, et al., one representative from each of the following: Town of Greenville, Town of Jackman,
Town of Beaver Cove, Rockwood Village, two local representatives of outdoor recreational interests, and one
representative from the landowner owning the highest percentage of acreage of Balance and Legacy easement
lands, so long as a single landowner owns 50 percent or more of the acreage. The Fund is administered by an
entity chosen by the board of the Fund. The Fund shall have the authority to provide grants to third parties for
projects consistent with these purposes.

Regarding the AHF set forth in the Commission’s June 4t amendments, change the language to read:

Affordable Housing Fund -- to help subsidize construction of affordable housing in appropriate locations in the
Greenville-Rockwood-Jackman area. Fund is administered by Maine State Housing Authority and distributed to
qualifying projects in the judgment of the Maine State Housing Authority.

Regarding the WISF set forth in the Commission’s June 4t amendments, change the language to read:

Wildlife and Invasive Species Fund — to help fund loon nesting and other wildlife needs and control the spread of
invasive species resulting from Concept Plan development. Fund is administered jointly by MDIF&W, MNAP and
Maine DEP. Funds are distributed to qualifying projects in the judgment of these agencies, so long as said projects
are located within either the Towns of Greenville or Jackman, or the twenty-nine townships involved in the Concept
Plan.
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64

ADDITIONAL CONCEPT PLAN ELEMENTS:
COMMUNITY STEWARDSHIP FUND: FUNDING FOR CSF ACTIVITIES

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons
- Appalachian Mountain Club
- Maine Professional Guides Association
- Moosehead Region Futures Committee
» Governmental Review Agencies
- Bureau of Parks and Lands
- Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program

- Maine State Housing Authority
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COMMENTS FILED BY THE PETITIONER

(p. 62)

ii. Funding of MRF:

... As mitigation for impacts of development in the Concept Plan Area, Plum Creek is willing to form and fund the MRF for
the purpose of satisfying all recreation mitigation related to the Concept Plan, specifically including repayment of not less
than 20.0% of the Replacement Trails Loan annually....

Land adjacent to the Concept Plan is within a Federal Energy Regulatory Commission (FERC) boundary. FERC does not
have jurisdiction over LURC proceedings but does have jurisdiction over land owners within the FERC boundary, including
FPL. At the direction of FERC, FPL and other dam owners pay to maintain public recreational facilities which may be
impacted by development of the Concept Plan area. As a matter of equity to these neighbors, Plum Creek has agreed that if
FERC determines that Plum Creek’s development in the Concept Plan Area causes a need for improvements, expansions,
or construction of additional public access facilities in or adjacent to the Plan Area, then it is reasonable and fair for Plum
Creek (rather than the Dam Owners) to mitigate for these recreational impacts.

The community will benefit from Plum Creek’s mitigation to recreational impacts even if FERC, rather than LURC, BPL or
another agency, requests it. MRF funding for improvements to and expansion and construction of public access facilities
must be available to make the mitigation feasible without regard to what agency determines that the mitigation is necessary
so long as the mitigation is attributable to development of the Concept Plan area. To determine that MRF funds cannot go to
FERC required recreation mitigation would be tantamount to further increasing Plum Creek’s recreational mitigation
obligations. The MRF charter must provide that recreational needs identified by FERC due to development in the Concept
Plan area shall be given equal consideration for funding by the governing board. Plum Creek proposes that 60% of the
funds that would have been allocated to the CSF should be allocated to the MRF.

(p. 63)

ii. Funding of AHF. Plum Creek is actively partnering with Coastal Enterprises Inc., (CEI) a Maine nonprofit community
development corporation to address issues of affordable workforce housing in the Greenville, Jackman and Rockwood
areas of the Concept Plan. Plum Creek has committed both cash and land to CEI. Specifically, Plum Creek has agreed to
donate 100 acres to be used by CElI for green, affordable housing in the Moosehead Lake region. Plum Creek has funded
$800,000 in a below market interest rate loan to CEl and has agreed to fund an additional $950,000 within 30 days of
Concept Plan Approval. (Concept Plan Approval means approval by LURC on terms satisfactory to Plum Creek, resolution
of all appeals to Plum Creek’s satisfaction and/ or expiration of all appeal periods without appeal.) CEI believes these funds
and land will leverage an additional $1.750 million of additional CEl financing. Based upon CEl's track record, they expect
that by revolving and recycling these loan funds, they will achieve a total development impact of at least $9 million. Given
the foregoing, Plum Creek proposes that 30% of the funds that would have been allocated to the CSF, rather than 45%,
should be allocated to the AHF. The mitigation described in this paragraph should be a cap on workforce and affordable
housing mitigation for development of the Concept Plan area.

(p. 64)

ii. Funding of WISF. Plum Creek agrees with the Commission’s proposal that 10% of the funds that would have been
allocated to the CSF should instead be allocated to the WISF
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(pp. 64-65)
[Regarding distribution of funds:]

Plum Creek agrees that MRF, AHF and WISF should not be required to distribute all funding received by them in any year
and that each fund shall be entitled to carry over funds from year-to-year provided that a decision not to spend money in
mitigation in any year cannot be used as a reason to seek additional mitigation from Plum Creek or another owner of any
part of the Concept Plan area. Consistent with comments above regarding the Replacement Trails Loan, the charter for the
MRF should also provide that to the extent funds are received by MRF, the minimum annual payment on the Replacement
Trails Loan shall be made annually. We also agree that the FRF, AHR and WISF charters should allow for amending the
initial allocation between the three funds. LURC’s consent must be a precondition to reallocating the shares or funds to any
of the three funds. Plum Creek agrees that in any year, MRF, AHF and WISF shall have the ability to adjust funds between
the three, provided, however, distribution of any MRF funds to AHF or WISF or to any project outside MRF’s charter to
mitigate for impacts to recreation in the Concept Plan area and municipalities adjacent to the Concept Plan Area shall
require Plum Creek’s prior consent.

(p.68)

[Regarding inclusion of sale of resort lots in funding mechanism:]

Plum Creek established the Community Stewardship Fund (CSF) to address impacts associated with the entire Concept
Plan. The assessment amount allocated across the 975 lots included consideration of resort zones. Accordingly, Plum
Creek does not agree with the recommendation that individually owned resort accommaodation units be assessed again in
the future by this mechanism. Further, resorts have wide varieties of ownership structures for a wide variety of units. For
example, what may appear to most as a hotel unit may actually and individually owned condominium which has been
placed in a rental pool. The ownership structure of a unit does not have a direct bearing on potential development impact,
locally or regionally. However, the resorts will address any issues related to recreation, housing and wildlife issues, based
on the specific design and individual character of a particular resort and that is not yet known.

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Appalachian Mountain Club (p. 11)

Division of the Community Stewardship Fund into Three Discrete Funds

...AMC also applauds the Commission for prohibiting Plum Creek from tapping into that funding source to satisfy
obligations under its agreement with the Dam Owners. AMC Post-Hearing Reply Brief at 4-6 Commission-Generated
Amendments at 117.

» Maine Professional Guides Association (pp. 2-3)

Developing a budget is best left to the CSF Board itself. Setting an arbitrary formula in advance will serve to hamper
proper management of the funds in terms of meeting the CSF's mission. In addition, the amounts proposed for
recreational management appear much too low. The proposed formula does not appear to consider that there are
already many governmental funds and programs available to assist communities and developers to provide affordable
housing.
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» Moosehead Region Futures Committee (pp. 10-11)

Distribution of funding from sales of residential dwelling / resort accommodation units:

Since the submission of the original version of Plum Creek’s proposal in 2005, the MRFC Steering Committee has
advocated for the inclusion of affordable housing. However, we believe that funding for affordable housing should be
provided by other mechanisms than assessments on sales of residential dwelling / resort accommodation units. We
believe that all of the funding from this source will be required to meet increased recreational needs and mitigate
adverse impacts on the resources that support nature tourism and recreation. The LURC-generated amendments
allocate 45% of funding from housing unit sales to the Affordable Housing Fund, 45% to the Moosehead Recreation
Fund, and 10% to the Wildlife and Invasive Species Fund (LURC-generated amendments, June 4, 2008, page 117).
Instead, we recommend the following allocation: 75% to the Moosehead Recreation Fund and 25% to a Natural
Resource Protection Fund. The latter fund would cover the needs addressed by the LURC-proposed Wildlife and
Invasive Species Fund (loon nesting, other wildlife needs, invasive species control) but could also potentially be used to
address other natural resource needs (e.g., water quality).

Furthermore, funding from housing unit sales should primarily be directed toward projects in areas most heavily
impacted by Plum Creek’s development. Most of the impacts on recreation and natural resources will occur in
Unorganized Territory, and thus most of the funding should go to projects in Unorganized Territory. The Town of
Greenville should not receive a disproportionate amount of available funding.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 6-9)

Finally, we remember oral testimony on the importance of local institutions such as land trusts, which today
inadequately serve the region. BPL's testimony was that state responsibilities greatly diminish where local non-profit
capacity exists. We recommended local institutions, precisely NOT a state-administered fund. At least $100,000 of
available funds (indeed a portion of lent early funds, or a new exaction from Plum Creek) should be advanced to an
existing regional entity for the purpose of creation of new local non-profit institutions or subsidiaries (a land trust or
outdoor club). At least $100,000 of available funds (lent, new, whatever) should be advanced to strengthen existing
local non-profit recreation institutions. For motorized recreation, snowmobile clubs are obvious recipients (propose
$50,000). For non-motorized recreation, an obvious recipient is the Northern Forest Canoe Trail, Inc., noting testimony
about the impact on remote paddling in the region (propose $50,000).

TIES and Green Infrastructure

There are many stages of the proposed development. We are now at an early stage (Concept Plan). Later stages will
involve additional permits, additional mitigation, additional tools brought to the table. BPL has earlier noted the strength
of some new tools (enhanced recreational review of resorts and subdivisions). We also note the strength of proposals
for MDOT bike paths in the region. We note the demand on BPL for planning resources to comment upon, and
coordinate with, various parties on such future stages.

Importantly, though, there is reason to expect that someone will propose to apply Tax Increment Financing tools (TIFs)
to future development stages. The Maine Legislature has recently and will in the near future struggle with the use of
TIFs in unorganized territories, where economic development and conservation and recreation are clearly linked. TIF
revenues may not legally be used today for conservation and recreation unless such goals are an express part of a
required mitigation package. We thus ask LURC in its findings to declare recreation management and recreation
development as a general mitigation expectation of the Concept Plan, such that future TIF revenues may under current
statute be deposited into the Moosehead Recreation Fund for regional use and non-profit and governmental support. |
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vaguely remember other language in the TIF statutes about multi-county economic development strategies. LURC
should direct staff to review that language as well for possible setting of the stage for effective use of TIF funds.
Similar tools can be constructed to assist County government in any new road responsibilities, noting that counties are
the dominant expected players in any expected TIFs.

The Commission received testimony on the expected tax benefit to counties under the Concept Plan, with the expected
demand for services on BPL with no direct tax expectations by BPL. TIFs can both shelter tax revenues, for county
distribution, or be a construct for a tax break for the developer. BPL hopes that future leaders will cry foul along with
BPL if County Commissioners in the future provide tax breaks to Concept Plan developers (wind turbines, hotels,
whatever) while leaving conservation and recreation stewardship opportunities unattended.

Finally, repeated recent studies have shown the unfunded need for Green Infrastructure, including capital investments
in state parks, to enhance rural Maine’s economic development potential. Piscataquis County and regional and
statewide economic development interests have been leaders in these discussions. Yet oddly the testimony to LURC
from such interests on such subjects has been minimal. As resort and wind developments under the Concept Plan
lands move forward, we expect more proactive engagement from such interests to leverage opportunities for specific
and financially support even further advancement of long-studied and long-stated nature-based tourism goals of the
region.

Maine Department of Inland Fisheries and Wildlife and Maine Natural Areas Program (pp. 11-12)

Projected revenues from the sale of homes to be dedicated to the Wildlife and Invasive Species Fund is estimated at an
annual average of $15,000 with the understanding that it will take a number of years to generate even this level of
funding. In order to provide context for the Commission, funding at this level, based on existing MDEP monitoring
experience, would pay for only a single boat ramp monitor 3 days a week from mid-May through mid-October in a given
year. The Maine DEP currently distributes funds throughout the state to assist with the boat ramp monitoring, but has
received far more requests for funds than current budgets support.

Maine State Housing Authority (p. 1)
We endorse the staff amendments. They effectively and practically address the concerns that we have raised about the

need for affordable housing resulting from the proposed development. We are willing to accept and undertake the
responsibilities of the proposed Affordable Housing Fund.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:

« Regarding comments on (1) whether funding from the Moosehead Recreation Fund (MRF) should be
allocated to fulfilling Plum Creek’s responsibilities to FPL, (2) whether a certain amount of “first-in”
MRF receipts from lot sales should be directed to Plum Creek, to reimburse it for its grant to BPL to
construct hiking trails, and (3) whether the Commission should adopt additional amendments that
otherwise restrict or direct where monies in the three funds may be used:

Plum Creek has argued that the Commission’s June 4t per se prohibition on the Moosehead Recreation Fund

providing funding to FPL to cover expenses incurred from additional public use of its facilities (as a result of the
Plum Creek development) makes no sense, since the additional expense will be solely caused by additional public
recreation use of certain water bodies on which FPL happens to have FERC-required public recreation obligations.
Thus, any funds that went to FPL from the MRF would be based on a legal obligation from FERC to meet increased

public use of public facilities. Staff/consultants believe this argument has merit. However, the Commission is

reminded that its June 4t amendment on this issue was occasioned by Plum’s Creek’s earlier proposal in which the
MRF would first have to use its monies, to an unlimited degree, to meet all obligations that Plum Creek incurred to

FPL, regardless of the magnitude of these costs or the relative benefit to the public vs. other needy recreation

projects. Staff/consultants now believe that changing the Commission’s amendment to require the MRF to provide
compensatory monies to FPL for development-caused burdens on FPL that are imposed by FERC is reasonable,

but only so long as no more than 20% of MRF funds are used for this purpose in any one year (and with

aggregation allowed to provide sufficient lump-sum funding of a costly project), and so long as an absolute cap of
$300,000 in total funding is imposed, to ensure that the MRF's funding abilities are not overwhelmed with FPL-

related projects in the short or long-term.

Plum Creek has stated that it should receive a “repayment of not less than 20% of the Replacement Trails Loan

annually” as an interest-free repayment of the $1,000,000 up-front payment it would provide to BPL for the

planning, construction and/or maintenance of hiking trails in the Concept Plan area. Staff/consultants understand
this to mean that (1) Plum Creek shall annually receive the first $200,000 in funds deposited into the MRF; (2) in the
event that less than $200,000 is deposited annually into the MRF, Plum Creek shall receive all funds deposited; and

(3) this front-end payment to Plum Creek from the MRF shall cease entirely upon receipt by Plum Creek of

$1,000,000.00 from the Fund. Staff/consultants agree with this comment, given the record evidence that additional

hiking opportunities are needed in the area. For further discussion of this matter, see Tab 61 regarding the
amendments to the Peak-to-Peak hiking trail.

BPL has suggested that the MRF (1) allocate $100,000 to “an existing regional entity for the purpose of creation of

new local non-profit institutions...”, that (2) “For motorized recreation, snowmobile clubs are obvious recipients
(propose $50,000)", and (3) “For non-motorized recreation, an obvious recipient is the Northern Forest Canoe

Tralil...(propose $50,000). If BPL's statements are merely intended to illustrate potential unmet recreation needs in
the Concept Plan area for which MRF monies could be usefully directed, staff/consultants have no opinion on BPL's
statements, as the record on these needs has not been developed in this proceeding. Thus, staff/consultants do
not believe it would be appropriate for the Commission by amendment to the Concept Plan to direct how the MRF

should allocate its funds beyond the front-end repayment for hiking trails noted above.
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Regarding comments addressing the percentage distribution of monies from lot sales that was set forth
in the Commission’s June 4t amendments (Moosehead Recreation Fund - 45%, the Affordable Housing
Fund - 45%, and the Wildlife and Invasive Species Fund - 10%):

A few commenters have argued that the MRF and the WISF should have more of a percentage distribution going to
these two funds, and less to the AHF. These arguments seemingly have been based on either anticipated unmet
needs of the MRF and the WISF or the asserted (but not demonstrated) availability of alternative and sufficient
funds for affordable housing. Staff/consultants restate here the reason why the formula adopted by the
Commission on June 4t was originally recommended by staff/consultants.

First, as originally proposed, the Community Stewardship fund was to allocate 50% of its funding for recreation
enhancement, and 50% to meet local community needs. Record evidence demonstrated unanimous agreement
that (a) affordable housing was the principal community need that would arise from, and be only partially otherwise
met by other provisions in the Concept Plan (i.e., the Plum Creek loan and grant of land to CEl), and (b) the gap
between the projected need for housing and the available resources was significant, according to the expert
testimony of the Maine State Housing Authority. Thus, a Commission amendment that allocated 50% of the funds
to the MRF and 50% to the AHF would have been entirely consistent with applying record evidence to the original
concept of funding community needs under the Community Stewardship Fund. In addition, record evidence also
demonstrated that a more modest need will exist for monies to deal with specified wildlife mitigation (e.g., loon
nests) and invasive species education and monitoring. Thus, the 45% / 45% / 10% allocation was recommended
by staff/consultants and adopted by the Commission. While certain parties expressed opinions as to the monies
one fund or another should receive, no new, substantial information has been presented in the comments to cause
staff/consultants to recommend a different allocation formula based on record evidence.

Regarding comments on use of carry-over of unused monies and redistribution between funds:

Plum Creek has stated that there should be three further conditions beyond those stated in the Commission’s June
4t amendments on the abilities of the three funds to carry-over unspent funds and to re-allocate monies between
the funds: (1) that the front-end payment Plum Creek for the hiking trails funds provided to BPL must be made until
those payments are complete; (2) with LURC'’s consent, a reallocation of the percentage each fund receives should
be permitted over time; and (3) a redistribution of funds in any year from the MRF to either the AHF or the WISF
should require the consent of Plum Creek.

Staff/consultants agree with the first comment.

Staff/consultants conditionally agree with the second comment, as follows: The allocation formula was established
based on record evidence of the needs created by Plum Creek’s development. Staff/consultants understand that
each of these funds will likely be able to productively use more money to meet each fund's purpose than will be
generated by lot sales. However, should it develop over the course of time that, on an ongoing basis, one or two of
the funds is receiving more monies than required to meet the need for which it was established, reallocation of the
funding formula by LURC seems appropriate.

Regarding Plum Creek’s third comment, staff/consultants disagree. Decisions on whether MRF monies are
redistributed to another fund should be made by the board of the fund and not by one member thereof.

Regarding comments by Plum Creek in opposition to inclusion of lot sale assessment for resort
accommodation units that are individually owned in the funding mechanism:

Staff/consultants understand that resorts have wide varieties of ownership structures for which a flat formula of 2%
the lot sale price and % % of a resale price may be inappropriate. Plum Creek suggests that it does not object if the
Commission amendments require the resorts to “address any issues related to recreation, housing and wildlife
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issues, based on the specific design and individual character of a particular resort,” but that this impact is “not yet
known.”

Staff/consultants revised recommendation, below, requires the resort developer as part of the long-term
development plan to demonstrate to the Commission that the resort will address, financially or otherwise, the
recreation, housing and wildlife impacts created by the resort development.

» RECOMMENDATIONS
Based on the discussion above, staff/consultants offer the following recommendations:

Regarding the Commission’s June 4t amendment concerning the prohibition on funding to FPL, change
amendment to state:

The articles of incorporation of the MRF shall provide that: (1) the MRF is required to financially assist FPL (or a
successor owner of FPL lands on Brassua Lake, Indian Pond and Moosehead Lake) but only for those obligations
legally required of FPL as ordered by the Federal Energy Regulatory Commission to address additional public
recreation uses of certain water bodies caused by development in the Concept Plan development areas; and (2) in
no case shall the MRF requirement to pay FPL or its successor exceed (a) on an annual basis, a sum of money that
represents 20% of those MRF revenues obtained from lot sales in any one year (with aggregation of annual sums
allowed to provide sufficient one-time funding for a costly project), and (b) on an absolute total basis, $300,000 in
2009 dollars.

Regarding the Commission’s June 4t amendment on distribution of lot sale monies to the three funds on
the stated percentage basis, no change to June 4t amendment except to add the following sentences at the
end of the bullet that states:

From the MRF, Plum Creek shall annually receive the first $200,000 in funds deposited into the MRF. In the event
that less than $200,000 is deposited annually into the MRF, Plum Creek shall receive all funds deposited. This
front-end payment to Plum Creek from the MRF shall cease entirely upon receipt by Plum Creek of $1,000,000.00
from the Fund.

Regarding the Commission’s June 4t amendment on direction to the staff/consultants and legal counsel to
develop language on fund reservation and donation to another fund, add a third clause to this bullet that
states:

(3) petition LURC to change the funding allocation between the three funds based on a showing that on an ongoing
basis, one or two of the funds is receiving more monies than required to meet the need for which it was established.

Regarding the Commission’s June 4t amendment on inclusion of individually-owned resort
accommodation units in the assessment of a fee under certain circumstances, change the language to read
as follows:

The long-term development plan for a resort must include either: (1) a showing that the resort and all activities
associated therewith will not contribute to the recreation, affordable housing and wildlife needs of the Moosehead
Lake region beyond the boundaries of the development zone containing the resort, or (2) an enforceable plan,
financial and/or otherwise, whereby the resort will address the recreation, affordable housing and wildlife needs that
will arise beyond the boundaries of the resort zone as a result of the resort and all activities associated therewith.
Such a plan could include an appropriate level of annual contribution to one or more of the three funds.
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ADDITIONAL CONCEPT PLAN ELEMENTS
LAND DONATIONS TO BPL

COMMENTING PARTIES

» Governmental Review Agencies

— Bureau of Parks and Lands
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COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Bureau of Parks and Lands (pp. 1-3)

[See previous presentation on general limits of BPL capacities at Tab 21.]
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

No party other than BPL addressed this Commission amendment at all, and BPL addressed it only indirectly in its
introductory presentation, when describing the multiple responsibilities BPL was being asked to assume in
implementation of the Concept Plan. BPL stated neither support nor opposition to the opportunity to acquire these 50

acres.

» RECOMMENDATIONS

No recommended changes to these June 4" Commission-generated amendments.
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ADDITIONAL CONCEPT PLAN ELEMENTS:
AFFORDABLE HOUSING

COMMENTING PARTIES

» Petitioner Plum Creek
» Governmental Review Agencies

- Maine State Housing Authority
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COMMENTS FILED BY THE PETITIONER

(p. 64)

ii. Funding of AHF. Plum Creek is actively partnering with Coastal Enterprises Inc., (CEI) a Maine nonprofit community
development corporation to address issues of affordable workforce housing in the Greenville, Jackman and Rockwood
areas of the Concept Plan. Plum Creek has committed both cash and land to CEI. Specifically, Plum Creek has agreed to
donate 100 acres to be used by CEI for green, affordable housing in the Moosehead Lake region. Plum Creek has funded
$800,000 in a below market interest rate loan to CEl and has agreed to fund an additional $950,000 within 30 days of
Concept Plan Approval. (Concept Plan Approval means approval by LURC on terms satisfactory to Plum Creek, resolution
of all appeals to Plum Creek’s satisfaction and/ or expiration of all appeal periods without appeal.) CEI believes these funds
and land will leverage an additional $1.750 million of additional CEl financing. Based upon CEI's track record, they expect
that by revolving and recycling these loan funds, they will achieve a total development impact of at least $9 million. Given
the foregoing, Plum Creek proposes that 30% of the funds that would have been allocated to the CSF, rather than 45%,
should be allocated to the AHF. The mitigation described in this paragraph should be a cap on workforce and affordable
housing mitigation for development of the Concept Plan area.

COMMENTS FILED BY GOVERNMENTAL REVIEW AGENCIES

» Maine State Housing Authority (p. 1)

As we understand the amendments, Plum Creek would be: required to meet the employee housing needs generated by
the resort developments; allowed to move forward with the second phase of the CEI plan; required to meet the demand
for employee housing in the long term development plan; and required to create an Affordable Housing Fund
administered by MaineHousing.

We appreciate the interest the Commissioners and staff have shown in the issue of affordable housing and your
consideration of our analysis and views. We think that the Commissioners have been particularly bold in attempting to
address the needs of the many varied interests involved while always insisting that the best interests of the people of
Maine be the highest priority. We also would reiterate our appreciation to Plum Creek for making their consultants
available to us to discuss their work as we analyzed it.

We endorse the staff amendments. They effectively and practically address the concerns that we have raised about the

need for affordable housing resulting from the proposed development. We are willing to accept and undertake the
responsibilities of the proposed Affordable Housing Fund.
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION
Based on comments received, staff/consultants offer the following analysis:
Regarding the Commission’s first two amendments to Affordable Housing:
No comments were received on these two amendments.

Regarding the Commission’s third amendment to Affordable Housing, requiring a demonstration of
adequate employee housing on-site or off-site as part of long-term development plans for resorts:

It is not clear whether Plum Creek’s comment that “the mitigation described in this paragraph should be a cap on
workforce and affordable housing mitigation for development of the Concept Plan area” is intended as an objection
to the Commission’s third amendment. Staff/consultants are unaware of any new record information that should
cause the Commission to revise or eliminate this third amendment. In fact, the record is clear and uncontested that
implementation of the arrangements with CEl and the use by the Maine State Housing Authority of funds in the
Affordable Housing Fund will not be sufficient to meet the projected affordable housing needs created by Plum
Creek’s development activities under the Concept Plan.

Regarding the Commission’s fourth amendment to Affordable Housing (creation of and funding for the
Affordable Housing Fund):

See Tabs 63 and 64, wherein both comments to the Commission’s amendments creating an Affordable Housing
Fund, and staff/consultant discussion and recommendations thereto, are presented.

» RECOMMENDATIONS

No recommended changes to these June 4" Commission-generated amendments.
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CONCEPT PLAN IMPLEMENTATION MECHANISMS:

CONCEPT PLAN AMENDMENT
AMENDMENT FOLLOWING SALE OF LOTS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(p. 65)

Plum Creek proposes the following language, “Plum Creek will retain the exclusive ability on behalf of landowners in the
Concept Plan area to consent to amendments to the Concept Plan (Reserved Right). The Commission agrees to permit
Plum Creek, in its discretion, to assign the Reserved Right to a single entity comprised of one or more owners of the
Concept Plan area. An assignment of Reserved Right is effective only when a fully executed copy is delivered to the
Commission.”

COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Native Forest Network (p. 7)
[Regarding general concept plan pros:]

« Minimizes power of homeowners associations to influence allowed activities
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STAFF/CONSULTANT DISCUSSION AND RECOMMENDATIONS

» DISCUSSION

Comments from parties on this topic present no new information that would cause staff/consultants to reconsider the
June 4, 2008 Commission-generated amendments. Staff/consultants view the development of language detailing
assignments and terms of assignment as a second tier drafting issue.

» RECOMMENDATIONS

No recommended changes to this June 4t Commission-generated amendment.
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CONCEPT PLAN IMPLEMENTATION MECHANISMS:
COVENANTS, CONDITIONS AND RESTRICTIONS APPLICABLE TO SUBDIVISIONS

COMMENTING PARTIES

» Petitioner Plum Creek
» Intervenors and Interested Persons

— Native Forest Network
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COMMENTS FILED BY THE PETITIONER

(p. 71)
[Regarding scenic impacts]

On page 126 it is recommended that there are elements uniquely appropriate to be included in the CCRs and therefore
need not also be restated verbatim in Chapter 10 addendum. These should be required elements of the CCRs for each
subdivision. One of these elements is Section 2.2.12, Minimizing Visibility of Structures on Non-Shorefront Lots (described
in footnote 106, page 126). It is recommended that it is not necessary to include this separately in the Chapter 10
addendum, but given its relevance to minimizing scenic impacts, it should be a required element of the CCRs. Plum Creek
agrees, however, it's inclusion will not by itself by able to be considered “no less protective than the Chapter 10 provision”.
These elements (footnote 106, page 126) are complimentary to, and not a substitute for, what is recommended to be
included in Chapter 10. There should not be a requirement to duplicate, or mirror, chapter 10 in the CCRs simply to qualify
as “no less protective. Plum Creek recommends that the language in the recommendation be modified to indicate
compatibility with, not equability with, Chapter 10 provisions.

[Regarding homeowner association modifying CCRS]

We agree that certain CCR provisions may function like conditions to LURC approval. Those select provisions should be
identified and agreed upon and any subsequent material alterations to those provisions—including repeal—should be
subject to LURC's prior approval. On the other hand, many of the CCR terms will not be tantamount to LURC conditions
and the associations should be free to modify or revoke those provisions without LURC's prior approval. Consider that
CCRs cover a vast array of topics—from what constitutes a common expense, to voting procedures, and remedies of the
association in the event of default. Technological changes, changes in custom and changes in laws are a few examples of
external changes that might make changes to the CCRs necessary or prudent. LURC should not be burdened with
considering every change to CCRs and the association members should be free to make changes to terms not material to
LURC if the association chooses to do so. It should be relatively straightforward for LURC and Plum Creek to identify the
specific instances where LURC's prior approval is needed as opposed to those changes that they do not need or want to be
involved with.

(. 72)
[Regarding liability for violations]

We assume that the proposal to hold homeowners associations liable for violations on common property within the
subdivision is intended to apply to section 2 of the CCRs regarding protective covenants. We agree that the association
should be responsible for enforcing the protective covenants, complying with other specifically enumerated obligations--like
the inspection and reporting obligations set for in the sample CCRs Section 2.2.11-- and for violations of the CCRs on the
common areas that the association causes (for instance, if the association causes a violation of 2.1.9 by planting an
invasive species on common area). As to privately owned areas, homeowners associations should be responsible only for
the good faith enforcement of the CCRs. Short of a violation of this duty of good faith enforcement, the association should
not be liable for any violations of CCRs occurring on privately owned lands.

(p. 72)

[Regarding minimum required CCR elements]

Agreed, subject to agreement on the list.
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COMMENTS FILED BY INTERVENORS AND INTERESTED PERSONS

» Native Forest Network (p. 7)
[Regarding general concept plan pros:]
« Minimizes power of homeowners associations to influence allowed activities (p 119, 123-124)

« LURC has say in approval of land inspector (p 123) (although they need to add ability of Public to voluntarily offer
this service and submit their findings in addition to land inspector, see NFN PHB *“alternative vision”)
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STAFF/CONSULTANT DISCUSSION

» DISCUSSION

Based on comments received, staff/consultants offer the following analysis:

. Regarding scenic impact standards as a required element of the CCRs:
Staff/consultants agree with Plum Creek that provisions in the CCRs are complementary to, and not a substitute for,
scenic impact standards that may become required elements of the Chapter 10 addendum and that it is not
necessary to include such required elements in the CCRs.

. Regarding homeowner associations modifying CCRs:
Staff/consultants agree that LURC should not be burdened with considering changes to the CCRs that association
members may choose to make that are not material to LURC. Staff/consultants view the identification of CCR
provisions requiring LURC's approval prior to modification as a second tier issue.

. Regarding inspection and reporting:
To the extent members of the public observe violations of LURC standards arising from development within the
Concept Plan area, they may report those violations to LURC, just as they may do so today through the jurisdiction.
Staff/consultants do not believe this needs to be addressed in the Concept Plan language.

» RECOMMENDATIONS

No recommended changes to these June 4" Commission-generated amendments.
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