



SUMMARY OF PUBLIC COMMENTS AND DEPARTMENT’S RESPONSE
& LIST OF CHANGES MADE TO THE FINAL RULE


GENDER MARKER ON BIRTH RECORD RULE
(10-146 CMR, Chapter 16)

On February 19, 2020, the Department of Health and Human Services (Department) Maine Center for Disease Control and Prevention (Maine CDC) published the proposed routine technical rule 10-146 CMR Chapter 16, Gender Marker on Birth Record Rule. A public hearing was advertised on February 19, 2020 in five major newspapers, the Secretary of State’s webpage and the Maine CDC Rules webpage and was held on March 9, 2020 at the Deering Building, 90 Blossom Lane, Augusta, Maine. Written comments were accepted through March 20, 2020. 
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Commenters 1-66 presented oral and written comments. Comments received during the published comment period have been summarized and synthesized below. The Department’s response follows each comment and explains whether the suggestions, if any, were incorporated into the final rule adopted by the Department. This document also includes a list of changes resulting from public comment and Assistant Attorney General (AAG) review of the rule for form and legality.

GENERAL COMMENTS
1. Comment: Commenter 1 stated personal support of rule changes to ease burdens that her daughters experience. Commenter 1 referenced a 2014 report adopted by American Medical Association (AMA) and applauded the AMA’s House of Delegates recommendations to eliminate any requirement that a person undergo gender affirmation surgery in order to change their sex designation on birth certificates, and “modernizing state vital statistics statutes to ensure accurate gender markers on birth certificates…”. Commenter 1 noted that this 2014 report also affirms gender dysphoria as a “serious medical condition” and the effectiveness of multifaceted therapeutic treatment. Commenter 1 emphasized the importance of accurate birth certificates for purposes of employment, enrollments and eligibility determinations. 
Response: No suggested change. The Department made no change based on this comment.  
2. Comment: Commenter 2, 3, 4, 5, 6, 7 expressed support for the rule change and for allowing nonbinary or “X” as an option on birth certificates. Commenter 5 suggested that depriving someone of the right to make such changes on birth certificates is cruel.
Response: The Department has made changes in the final rule to allow “X” as a gender marker. 
3. Comment: Commenter 8 expressed support for the rule and changes consistent with State and national practice to recognize nonbinary for use on official records. Commenter 8 encouraged the protection and safety for individual requesting new records.
Response: No suggested change. The Department made no change based on this comment.
4. Comment: Commenter 9 suggested that more information for the general public about “intersexed individuals” would be helpful. Commenter 9 asked: What about intersex? Babies who are born intersex and parents who don't want to decide their babies sex without their consent? Is non binary the same?
Response: For the purpose of this rule, the additional option for gender designation encompasses “intersex individuals” and others who do not identify exclusively as male or female. The rule provides for parents to choose “X” at birth. In response to this comment, the Department amended the definition section to clarify that X includes intersex.
5. Comment: Commenter 10 expressed opposition to the proposal to permit X as a gender marker option, suggesting that male and female are the only two options. Commenter 10 stated, “…putting a X on any thing is wrong. It insults the people that can't write.” Commenter 10 expressed concern that there may be unanticipated impact and results of opting for X that will be “life changing”.
[bookmark: _Hlk37139120]Response:  With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on birth records, consistent with changes in policy and practice at the State and national levels. The Department determined that this rule change is within the Department’s scope of authority, as specified by 22 MRS §§ 42 and 2761. The Department made no change based on this comment.
6. Comment: Commenter 11 submitted comments on behalf of the Human Rights Campaign (HRC), America’s largest civil rights organization working to achieve lesbian, gay, bisexual, transgender and queer equality (LGBTQ). Commenter 11 stated that HRC advocates for LGBTQ rights to have identification documents reflect who they are as a transgender, gender non-conforming and nonbinary person. Commenter 11 reported statistics about LGBTQ and the “significant number of people who identify as non-binary”, and stated that the LGBTQ Policy Journal at the Harvard Kennedy School published that about one third of nonbinary respondents experience discrimination, harassment and violence, and postpone medical care due to fear of discrimination. Commenter 11 stated that this rate is consistent with this commenter’s report of a survey finding that over a third of respondents felt stigmatized, hostile, anxious and a lower sense of self-esteem and authenticity when “misgendering”, occurred. Commenter 11 explained, “misgendering occurs when an individual is seen or referred to as a gender with which they do not identify” and results in “dignitary and psychological harm” to the person. Commenter 11 stated that the current laws in Maine allow nonbinary on driver’s licenses, but do not expressly allow for nonbinary gender marker on birth records. Commenter suggested that the incongruency in state identification documents negatively impacts mental health of those who identify as nonbinary and increases risks of discrimination and violence for this population. Commenter 11 expressed support of this rulemaking to prevent gender-related injustices, affirm values and protect privacy, safety and wellbeing.
Response:  No suggested change. The Department made no change based on this comment. 
7. Comment: Commenter 12 stated, “the National Association of Social Workers (NASW) - Maine Chapter is committed to advancing professional social work practice and promoting human rights, social and economic justice, and unimpeded access to services for everyone.” Commenter 12 stated that NASW supports the rule change for the opportunity to reflect nonbinary on identification documentation, limit discrimination and improve efficacy and consistency across State records. Commenter 12 submitted examples of challenges faced by those unable to provide identification reflecting gender identity and affirmed the importance of protecting individuals from discrimination based on gender identity, gender expression and lack of appropriate identity documents. Commenter 12 asserted, “discrimination and prejudice directed against any individuals on the basis of gender identity or gender expression, whether actual or perceived, are damaging to the social, emotional, psychological, physical, and economic well-being of the affected individuals, as well as society as a whole.” 
[bookmark: _Hlk34811696]Response:  No suggested change. The Department made no change based on this comment. 
8. Comment: Commenter 13 provided background information about changes in Maine and other states that effect gender markers (i.e. allowing X on driver’s licenses and birth records). Commenter submitted that these changes are consistent with data reported by the Human Rights Campaign and Movement Advancement Project reports.
Response:  No suggested change. The Department made no change based on this comment. 
9. Comment: Commenter 13 submitted comments on behalf of GLBTQ Legal Advocates and Defenders (GLAD), to express appreciation of the rule change intending to recognize a range of gender identities and reduce “legal and social barriers from inaccurate gender markers on official identification”. Commenter 13 stated that gender markers are important means for personal identification. Commenter 13 stated that medical and other professionals support an administrative process to update gender markers to align with gender identity and that states are moving in this same direction that does not require surgical procedures or a court order. Commenter 13 presented testimony advocating for “a just society free of discrimination based on gender identity and expression…” and championing for expansion of gender markers on identification documents to include “X” designation. Commenter 13 submitted an overview of gender identities and explained that people who do not identify exclusively as female or male (transgender people, nonbinary, people born with an intersex condition and others) face challenges including discrimination and violence and are in need of an administrative process that allows for “X” as a gender marker across identification documents, without a court order or medical verification. Commenter 13 cited multiple published sources that support having a third gender marker option consistently for government-issued records, and expressed appreciation that Maine is endorsing this practice, as done with driver’s licenses in the State.
Response: The rule establishes an administrative process that, before a new birth record can be issued under this rule, requires a signature of the minor’s medical provider to affirm that the requested gender marker aligns appropriately with the minor’s gender identity. The Department has clarified that this rule provides for a new birth record, specifically, and it is not the authority for amending a birth record. See Response to Comment #2 with regard to “X” as a gender marker. 
10. Commenters 13, 14, 15, 16 and 17 testified in agreement with intent of rule change and suggestions offered in commenters’ testimonies provided in support of expanding gender marker across State records to include “X” and for affording an administrative process for changing gender markers to reflect gender identity. Commenter 14 stated that an administrative process supports the constitutional protections of privacy and self-determination for those who do not identify exclusively as male or female.
Response: Please see response to Comment #2 with regard to “X” as a gender marker. 
11. Comment: Commenters 13, 14, 15, 16 and 17 expressed support for changes to the rule to include appeal rights for adverse decisions. Commenters supported adding language to clarify enforcement and application of other related rules (i.e. 10-146 CMR chapter 2) and appeal rights. Commenter 13 proposed the following language for an additional rule section to be added for clarity and consistency: 
This rule replaces all former rules regarding "change of sex" or updating of gender markers for purposes of birth registration, which are no longer effective. The Department will update its forms accordingly.
Appeals from agency action may be taken pursuant to Me. Rules of Civil Procedure SOC.
		Response: In response to this comment, the Department has added an Appeal Section to the final rule.  See below new  provision.  
[bookmark: _Hlk36544771]SECTION 3. 	Right to Appeal 

1. [bookmark: _Hlk43205013]An applicant whose request to designate X on a birth record at birth, or whose request for a new birth record to be issued under this rule has been denied, has 60 calendar days from the date of receipt of that decision, to request an administrative hearing. The applicant must state the adverse decision in the request for an administrative hearing. 

1. The request for an administrative hearing must be in writing and addressed to the State Registrar at the Maine Center for Disease Control and Prevention – Office of Data, Research and Vital Statistics (DRVS). Issues that are not raised by the applicant through this written request for an administrative hearing are waived in subsequent appeal proceedings. The request for administrative hearing may not be amended to add further issues. When the Department receives a timely request for an administrative hearing, the Department will complete the Hearing Report for the Office of Administrative Hearings. 

1. The DHHS Office of Administrative Hearings shall notify the applicant and DRVS in writing of the date, time and place of the hearing, and shall designate a presiding officer. Applicants will be given notice of the scheduled hearing date in advance of at least 20 calendar days from the mailing date. The hearing shall be held in conformity with the Maine Administrative Procedure Act, 5 MRS Sec. 8001 et seq. and the Administrative Hearings Regulation, 10-144 CMR Ch. 1.  

1. The Department and the applicants may be represented by others, including legal counsel, and may request or subpoena persons to appear at the hearing where they can be expected to present testimony or documents relating to issues at the hearing. The presiding Officer shall issue a written decision and findings of fact to the applicant and provide a copy to the Department.  

1. If an applicant is dissatisfied with the decision, an appeal may be taken to the Superior Court, pursuant to the Maine Rules of Civil Procedure, 80C and the Maine Administrative Procedures Act. 
	
[bookmark: _GoBack]   	The Department agrees with the Commenters that the rule should have a provision stating that this rule will supersede other rules that are in conflict or are contradictory.  The new language added to the final rule is: 

Section 4. Vital Record Rule Administration

		In the event of conflict between this rule and any other rules administered by the Office of Data, Research, and Vital Statistics, the terms of this rule supersede other rules and shall apply


12. Comment: Commenter 14 stated that Maine is a leader in recognizing gender identity and noted that Maine’s Bureau of Motor Vehicles “eliminated the unnecessary burden of obtaining a statement from a medical provider in order to change a gender marker”.  Commenter 13 provided, for reference, requirements for gender changes made to driver’s licenses.  
Response: The rule requires that requests to change the gender designation on a minor’s birth record include a signature of a licensed physician or licensed mental health care provider with whom the minor has a bona fide patient-provider relationship, to affirm that the requested gender marker is consistent with the minor’s gender identity, assuring that, through the administrative process, the new birth record is issued by the Department appropriately. This approach is consistent with requirements implemented by other states. The Department made no change based on this comment.  
13. Comment: Commenter 14 submitted testimony in support of rule change. Commenter 14 stated that “identity documents have a critical impact on a person’s ability to function in society” and cited the 2015 U.S. Transgender Survey report that “22% of respondents whose ID did not match their fender presentation indicated that they had been harassed, denied benefits, or assaulted”. 
Response: No suggested change. The Department made no change based on this comment.  
14. Comment: Commenter 14 supported changes suggested by GLAD that will “make the proposed regulation more inclusive and more accurate”. 
Response: No suggested change. The Department made no change based on this comment.
15. Comment: Commenter 15 provided testimony in support of the rule change, on behalf of MaineTransNet, describing the organization as a provider of peer-based support services to transgender people, working with medical, mental health, and social service providers. Commenter 15 supported comments and suggestion submitted by GLAD and Equality Maine aimed at helping Maine become a “safer and more welcoming state for transgender people”. Commenter 15 cited LGBTQ statistics reported by 2015 US Transgender Survey and stated that 72% of transgender Mainers have incongruent identification documents.
Response: No suggested change. The Department made no change based on this comment.
16. Comment: Commenter 16 offered support of the rule change on behalf of The American Civil Liberties Union of Maine (ACLU of Maine), a state-wide organization advocating for equal protections of rights. Commenter 16 emphasized the important role of birth certificates in society (e.g. for identification purposes, applying for benefits, employment etc.). Commenter 16 stated, “When a person has an identity document, in particular a birth certificate that does not match who they are, they can become a target for discrimination, accusations of fraud, denials of services, and all sorts of other administrative and logistical problems.”
Response: No suggested change. The Department made no change based on this comment.
17. Comment: Commenter 18 expressed concern regarding evidentiality required for gender markers on other State identity documents and asked questions to clarify. Commenter 18 referenced requirements for gender designation and changes specifically for Maine’s driver’s licenses.
Response: The Department made no change based on this comment. The Department determined this comment is outside the scope of this rule. The commenter is referred to the authority overseeing requirements for identity documents of interest.
18. Comment: Commenter 19 wrote in support for the proposed rule change, stating that this change makes “biological sense” and that “gender is a spectrum, not a binary division.” Commenter 19 reported that Boston Children’s Hospital approximates 1 in 4500 infants is born with ambiguous genitalia or intersex, and stated that forced conformity can be psychologically harmful.
Response: No suggested change. The Department made no change based on this comment.
19. Comment: Commenter 19 wrote in opposition to catering to a cohort if it means changes to “serious documentation”. Commenter 20 asked that rule change be “carefully weighed as it purposely goes against the entire purpose for having the gender in the first place”. Commenter 20 expressed concern about the impact, stating that, for legal purposes, the scientific gender is listed for identification purposes and serves for security purposes. Commenter 20 expressed disbelief of the consideration given to the idea of a rule that permits altering legal documentation, defeating the purpose of State identity documents (i.e. birth certificates, driver’s licenses, concealed weapons permits, etc.). 
Response:  With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined this rule change is within the Department’s scope of authority as specified by 22 MRS §§ 42  and 2761. The Department made no change based on this comment.
20. Comment: Commenter 22 wrote: “As an educator in Maine, CCC-SLP, and TESOL I know allot about kids. There are enough uncertainties in life but, knowing your gender should not be one of them. I do not believe in Trans Genders. It is very expensive, not effective, and the suicide rate is 50% or more. Why do this to people?”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined this rule change is within the Department’s scope of authority as specified by 22 MRS §§ 42  and 2761. The Department made no change based on this comment.
21. Comment: Commenter 23 expressed opposition and asked, “please do not pass this bill.” Commenter 23 suggested a nonbinary option on birth certificates is “pushing an[sic] very liberal agenda,” and stated that this rule conflicts with the commenter’s religious beliefs.  
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined this rule change to be within the its scope of authority as specified by 22 MRS §§ 2701 and 2761. The Department made no change based on this comment.
22. Comment: Commenter 24 asserted, “2 genders only. You are either make or female. Anyone thinking they are of the opposite sex are mentally ill and need help. Changing a birth certificate is ludicrous!”
[bookmark: _Hlk36466349]Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined this rule change is within the Department’s scope of authority as specified by 22 MRS §§ 42  and 2761. The Department made no change based on this comment.
23. Comment: Commenter 25 stated, “Non binary is not a sex of a person.” Commenter 25 requested limiting gender options to only male and female.
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
24. Comment: Commenter 26 expressed opposition and requested that this rule change does not go forward. Commenter 26 stated, “A person's birth-sex is not open to a choice. Human beings are born female or male. What people do with their gender as adults is a different matter. Do not impose adult desires onto babies at birth.”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
25. Comment: Commenter 27 expressed opposition to changing gender choices and stated, “Biologically, we are born male or female.”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
26. Comment: Commenter 28 stated, “I would like to say that I feel it’s unnecessary to have a non-binary option on a birth certificate. When a baby is born, it is either a boy or a girl. FACT. If a parent feels led to raise their child as a non-binary, then that’s their choice (and hopefully the choice of the child as they get older).”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
27. Comment: Commenters 21, 29, 30, 34, 36, 37, 38, 42, 43, 48, 50, 53, and 55 expressed opposition to the proposed change to birth certificates that would permit or recognize X or nonbinary option alternative to male and female designations. 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
28. Comment: Commenter 31 expressed opposition to the proposed rule. Commenter 31 quoted Genesis and stated that God created male and female. Commenter 31 expressed sadness for those who choose other than male or female, including a parent making the choice for a child. Commenter 51 expressed opposition and sadness, suggesting that the government is wasting time and resources when God has created male and female.
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
29. Comment: Commenters 31, 32, 36 and 55 submitted that nonbinary will confuse lives. Commenter 45 submitted that expanding binary options is “unnecessary, confusing and unsupported by scientific evidence”. Commenters 46 and 59 stated that the proposed change is unnecessary and that there ought to be only male and female options on birth certificates. Commenter 50 supported the use of science not only when it is convenient and expressed disapproval of allowing nonbinary option because “it is a scientific fact that human dna, male and female, (with only a very few cases of birth defects that effect this) is present at conception”. Commenter 55 submitted, “We are distinct individuals created in His likeness.” Commenter 58 asserted that science dictates 2 sexes and that a child will always be genetically a male or female. Commenter 62 stated that there is no need to change birth certificates as there are only the two genders, male and female. Commenter 62 expressed sympathy to children born to “such confused people”.
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
30. Comment: Commenter 33 and 58 expressed opposition to altering Maine’s birth certificate gender options and suggested that this is “political rhetoric”. Commenter 47 agreed with commenters and, with 27 years of Labor and Delivery where only males and females were born, stated, “Leave it alone!” Commenter 59 suggested that, “in this politically correct society, people can identify however they want, but their birth certificate should reflect their true, birth identity.” Commenter 60 stated that anything other than male and female is “social engineering and has no place in our society”. Commenter 61 opposed changes to “accommodate political correctness” and stated that birth defects are legal documents reflecting biology.
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
31. Comment: Commenter 35 submitted comments in strong opposition and stated that it is important that legally recognized identity documents include only male and female designations. Commenter 35 asserted that, as a matter legal necessity, male and female must be the only designations. 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
32. Comment: Commenter 39 submitted comments in opposition, expressed dismay and confusion, and stated, “This proposed measure is commensurate with child abuse.” Commenter 39 shared the belief that the choice to “deny the natural biological sex of a newborn baby in order to indulge their own selfish preferences – and therefore predispose a child to a lifetime of complicated mental health issues on the first day of its life”, predicting an increase in adolescent suicide and mental illness. 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
33. Comment: Commenter 40 expressed disapproval of possibility of changing designations and objection to taxes being spent in this unnecessary way. Commenter 44 objected using taxpayer dollars for changes to allow nonbinary option and catering to “vocal minority.” Commenter 52 stated that introducing nonbinary will be chaotic, confusing, and that it is an unnecessary change that will be costly to the State. Commenter 56 asked that the insanity and wasting of tax payer money stop, noting that this is a choice to be made independently by the person. Commenter 57 suggested that policy change when supported by majority rule and that majority accepts the current binary system. 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
34. Comment: Commenter 41 submitted the following statements from the American Bar Association website: “A birth certificate is a document issued by a government that records the birth of a child for vital statistics, tax, military and census purposes. In the United States, a birth certificate serves as proof of an individual’s age, citizenship status and identity. They are necessary to obtain a social security number, get a driver’s license, apply for a passport, extolling schools, gain employment or apply for other benefits.” Commenter 41, as self-proclaimed advocate for life and families, reported having experience with social change work concerning conversion therapy and gender issues and expressed opposition to changes without thoughtful consideration. Commenter 41 referenced related lawsuits and stated that this rule proposal “has far reaching implications”. Commenter 41 asked where else will X be created as an alternative option (i.e. sport categories that would allow biological men to take trophies and scholarships from women).  
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined the questions raised by the commenter are outside the scope of this rulemaking. The Department made no change based on this comment.
35. Comment: Commenter 42 expressed disapproval of proposed change to birth certificates and questioned whether deciding gender on someone’s behalf is abuse. Commenter 42 asked, “Since when does biology and science lie?” 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined the questions raised by the commenter are outside the scope of this rulemaking. The Department made no change based on this comment.
36. Comment: Commenter 43 expressed disapproval and shared the belief that “a document must be factual and not based on what someone feels.”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
37. Comment: Commenter 48 suggested, “to say a person is identifying as the opposite is a mental illness” in need of treatment and stated that “to enable mental illness is cruel.” 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
38. Comment: Commenter 49 suggested that proposed changes to birth certificates is “insane” and asked that the Department stand against “minority groups pushing all this gender dysphoria as normal.” 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
39. Comment: Commenter 54 wrote in strong opposition to including “non-binary” and stated that it is an individual’s DNA and characteristics that is recorded for birth certificates, not a moral or emotional decision. Commenter 54 stated that the biological/genetic make-up that should be reflected on a birth certificate. Commenter 54 asked, “If you needed to determine the identify of an accident victim, or trace the owner of a blood sample found at a crime, how does ‘non-binary’ do that?”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department determined that this rulemaking is within the scope of authority (22 MRS Sections 42 and 2761) and that the question is outside the scope of this rulemaking. The Department made no change based on this comment.
40. Comment: Commenter 57 urged the Department to reconsider this rule and stated that this change will confuse some people and the recordkeeping that serves as identification documentation. Commenter 57 expressed sensitivity for those who are not rebelling, but do have “physical or psychological issues with gender identity.”
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
41. Comment: Commenter 63 supported updating birth certificate documents to include a “nonbinary” as an option that aligns State legal documents, benefiting “nonbinary Mainers” who, because of incongruent documents and “misgendering,” face obstacles to accessing services and opportunities. Commenter 63 stated the belief that using “nonbinary” or “X” encourages others to follow suit which would benefit people in Maine and out of state.
Response: No suggested change. The Department made no change based on this comment.
42. Comment: Commenter 63 suggested that the language specific to name changes proposes a discrepancy in the rule for cisgender and transgender individuals. Commenter 63 stated that the rule requires changing first and last names to align with gender and that this language should be removed because name changing is costly and “gendering of a name is arbitrary.”
Response: The Department finds that this rule does not require that the name of a registrant on a birth record change, but does offer the opportunity to do so through an administrative process, simultaneous with gender marker changes. The rule states: “A registrant who is 18 years of age and older or an emancipated minor, or parents acting on behalf of a minor child, may submit an individual notarized attestation on the form prescribed by the State Registrar to request that a new birth record issued pursuant to Section 2(B) reflect the first name and middle name of the registrant’s or applicant’s choosing, if such a request is made for the purpose of aligning the record with the registrant’s gender identity.” Section 4 is replaced with language to clarify that, where there may be conflict, this rule supersedes other rules administered by Maine CDC Office of Data Research and Vital Statistics.
43. Comment: Commenter 64 submitted comments on behalf of The Gender Clinic at The Barbara Bush Children’s Hospital, in support of this rule change as an effort to improve accuracy of identity documentation by reducing barriers (e.g. medical documentation) to securing consistent documentation that aligns with identity. Commenter 64 agreed with requiring health care provider affirmation for change requests for minors, as a vulnerable population and with “affording parents the opportunity to defer a binary gender designation at the time of birth…reducing expectations, stereotypes, and potential hardship in the future.”   
Response: No suggested change. The Department made no change based on this comment.  
44. Comment: Commenter 64 stated, “the rule change aligns with the World Professional Association for Transgender Health (WPATH) Identity Recognition Statement.” Commenter 64 included the 2015 WPATH statement which supports the freedom to express gender identity for optimal physical and mental health, the right to consistency in legal documents and an administrative procedure to affirm gender identity. Commenter 64 agreed with WPATH’s statement which opposes medical, parental and any waiting period requirements and court involvement that may act as barriers to changing documents for gender identity and recognition.
Response: The Department has revised the rule to provide for appeals rights through an administrative hearing procedure. (Section 3.)  
45. Comment: Commenter 65 opposed this rule change. Commenter 65 asserted that you are born male or female based on anatomy at birth and questioned the offensiveness of parents choosing gender designation for a child. Commenter 65 requested that tax dollars go to fixing roads and increasing pay for law enforcement. 
Response: With this rulemaking, the Department intends to bring congruency to State identity documents and to recognize X as a gender marker for use on official records, consistent with changes in policy and practice at the State and national levels. The Department made no change based on this comment.
46. Comment: Commenter 66 submitted comments in full support of the rule changes. Commenter 66 stated, “The erasure of intersex Mainers must end, and nonbinary Mainers are deserving of the dignity and respect afforded by recognition of their gender identity.”
Response: No suggested change. The Department made no change based on this comment.  
SECTION 1
47. Comment: Commenters 13, 14, 15, 16 and 17 offered comments in support of “X” as a gender marker on birth certificates and supported the following suggestions: eliminate “undetermined” from the definition of gender marker and remove “nonbinary” from the rule, as these terms can be a stigma, especially for intersex people. Commenters suggested using “X,” describing this as a broader, more inclusive term to refer to the third gender marker option and the term that is preferred as terminology is evolving. Commenter 63 stated that X is preferred over nonbinary because it is more inclusive of intersex individuals.
Response: In response to the comment, “nonbinary” has been removed from the rule and changed throughout the rule to support the use of X as the preferred reference for the additional gender marker designation. The category ‘undetermined’ remains as part of the definition to align with options used by National Center for Health Statistics, which do not include intersex.
SECTION 2.
48. Comment: Commenters 13, 14, 15 and 16 requested revisions in Section 2(A) related specifically to the requirement to show good cause when signatures of both parents are not obtained. Commenter 13 recommended more flexibility regarding medical provider certification requirements to avoid barriers in the administrative process for gender marker designation and suggested additional factors for “abandonment” for determining good cause, stating that there are circumstances when the parent is absent from the child’s life for other reasons, and this should not be a barrier to gender marker changes. Commenter 13 recommended changes for consistency throughout the rule to clarify that it may be the signature of only one parent that may be required (e.g. “parent or parents” versus “parents”). Commenter 16 referred to provisions under Maine’s abortion laws and suggested more flexibility by requiring only an explanatory statement when there is a non-consenting legal parent, suggesting that this rule include a similar workaround that only requires that the minor discuss the possibility of parental involvement in the decision and reasons for not involving legal guardians or others. Commenter 13 proposed revised language to clarify that a sole legal parent and two consenting parents may designate “X” at birth without a medical provider affirmation. Commenter 14 reiterated that only when one parent does not consent to gender marker change and the “good cause” exception is inapplicable, should provider certification be necessary. 
Response: In response to this comment, language in Section 2(B) is revised to further clarify “good cause.” In review of the proposed language, the Department finds that the rule permits the State Registrar to waive the requirement of signatures from both parents upon showing of good cause and, to further clarify and for consistency, revisions to pluralities have been made throughout the rule where appropriate. Additionally, Section 3 is revised to provide administrative appeal rights for a person aggrieved by a decision issued under this rule.
49. Comment: Commenter 13 proposed that a licensed physician or mental health provider, who is working within scope of licensure and has a bona-fide relationship with the patient, be permitted by rule to affirm gender marker change requests and that this verification be required only for the purposes of informing the State Registrar’s determination when both parents do not agree with assigning “X” as their child’s gender marker. Commenter 14 supported changes proposed that allow for transgender Mainers to change gender markers without a physician’s letter and proposed a “self affirmation based approach” to replace required medical or mental health provider affirmation and to remove “the inaccurate assumption that transgender person’s surgical status validates their identifies in a way relevant to state record keeping.”
Response: Requests for a new birth record under this rule requires a notarized request form. Any request for a new birth record after changes to the gender marker must include a signed attestation from a licensed physician or licensed mental health care provider who, within the scope of their license and through a bona fide patient-provider relationship, affirms that the requested gender marker is consistent with the minor’s gender identity. This requirement is within the scope of the Department’s authority, is consistent with practice on the national level and serves to validate the change request. The Department has amended the rule to provide the opportunity for an aggrieved person to appeal a decision through an administrative hearing procedure before appealing to Superior Court.
SECTION 3
50. Comment: Commenters 13, 14, 15, 16 and 17 expressed support for changes to “X” to also be included on death records. Commenter 13 commented that “X” designation should be an option across all vital records for consistency and emphasized the importance of having death records reflect the “lived experiences”
of the individual.” Commenter 13 recommended eliminating the second sentence in Section 3(B), “which conditions approval of a gender marker change request for an existing death certificate on whether the registrant's gender marker was changed with the US Social Security Administration (SSA),” citing the challenges related to a burdensome SSA change process. Commenter 13 cited a related court case, Obergefell v. Hodges, 526 U.S. ___, (2015) [sic], to exemplify potential negative impact of incongruent vital records. Commenter 13 stated, “it appears to us that linking a Maine death record to a gender change at SSA will pose barriers to those Mainers using an X designation.” Commenters suggested that death records are not federally-prescribed forms and that, regardless of SSA, Maine’s death record form should report the same gender marker as the birth record. Commenter 13 stated, “SSA can identify an individual who is deceased without regard to gender markers…” Commenter 14 stated that requiring gender markers on birth records match those in SSA records is unnecessary. Commenter 15 suggested that, as a State form, SSA is not relevant for birth and death certificates, and that requiring death records to match records that are not changed federally, denies a person dignity in death.
Response: The Department determined comments specific to SSA authority and Maine’s death record is outside the scope of this rule. The Department determined that language in Section 3 specific to marriage and death records is not pertinent to the Gender Marker on Birth Record Rule and has removed this language without impacting allowances provided by this rule. Section 3 is revised to provide administrative appeal rights and language in Section 4 is replaced with language to clarify that, where there may be conflict, this rule supersedes other rules administered by Maine CDC Office of Data Research and Vital Statistics...  

SUMMARY OF CHANGES RESULTING FROM PUBLIC COMMENTS AND AAG REVIEW
1. In response to comments, the final rule includes a definition of “x” that means a gender marker that is not exclusively male or female. X includes nonbinary, intersex and unspecified. 
2. Revisions are made throughout the rule where appropriate to be consistent in terms of use of pluralities (e.g. parent(s)).
3. Revisions are made throughout to further clarify that this rule is specific to birth records and that, rather than amending a birth record, this rule provides for a new record to be established after receipt of a request to change the existing record.
4. Section 2 is amended to clarify showing of good cause includes documentation showing sole parental rights.
5. Language in Section 3 specific to marriage and death records is removed because this rulemaking governs the changing of gender markers on birth records.
6. In response to comments, the Department added a section related to appeal rights, which includes requests for administrative hearings, and appeal of those decisions to Superior Court.  
7. [bookmark: _Hlk43282583]In response to a suggestion from the Office of the Attorney General, new language is added to clarify that, where there may be conflict, this rule supersedes other rules administered by Maine CDC Office of Data Research and Vital Statistics.  
8. In response to a suggestion from the Office of the Attorney General, the statutory authority is revised to cite 22 MRS Sections 42 and 2761, as this rule provides for the issuance of a new record rather than an amended record.
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