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Chapter 207:	CONTROLLING INTEREST TRANSFERS


SUMMARY:	This rule explains Maine law on the application of the controlling interest transfer tax under 36 M.R.S., chapter 711-A. 
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.01	General

	Maine imposes a tax on the non-exempt transfer or acquisition within a 12-month period of a direct or indirect controlling interest of an entity with a fee interest in Maine real property.  


.02	Definitions

A.	Adjusted assessed value.  “Adjusted assessed value” means a property’s most recently locally assessed value divided by the applicable certified ratio of the municipality or unorganized territory where the property is located.  

B.	Assessed value.  “Assessed value” means the property value established by the assessor, or MRS for property in the unorganized territory, for purposes of property taxation. Assessed value may be equal to, higher than, or lower than market value.

C.	Certified ratio.  “Certified ratio” means the level of assessed value, expressed as a percentage, relative to just value as certified by the assessor pursuant to 36 M.R.S. § 383. A certified ratio of 100% means that the just value of real estate in a municipality is, on average, equal to the assessed value of real estate in the municipality.

D.	Consideration.  “Consideration,” as defined in 36 M.R.S. § 4641(1), means the total price or amount paid, or required to be paid, for real property valued in money, whether received in money or otherwise and includes the amount of any mortgages, liens or encumbrances thereon, regardless of whether the underlying indebtedness is assumed by the grantee.

E. 	Controlling interest.  “Controlling interest,” as defined in 36 M.R.S. § 4641(1-A), means the following:  

1.	In the case of a corporation, “controlling interest” means more than 50% of the total combined voting power of all classes of stock of the corporation entitled to vote or more than 50% of the capital, profits or beneficial interest in the voting stock of the corporation.   

2.	In the case of a partnership, association, trust or other entity, “controlling interest” means more than 50% of the capital, profits or beneficial interest in the partnership, association, trust or other entity.   

F.	Entity.  “Entity” means an organization that has a legal identity that is separate from the individual members or owners of that organization.  Examples of entities include, but are not limited to, partnerships, corporations, associations, and trusts.

G.	Indirect controlling interest.  “Indirect controlling interest” means the ultimate controlling interest in an entity through the direct controlling interest of an intermediary entity or entities.  

H.	Market value.  “Market value” means the amount in cash that could reasonably be expected to be paid by an informed buyer to an informed seller for a property, each acting without compulsion in an arm’s-length transaction.

I.	Person.  “Person,” as defined in 36 M.R.S. § 111(3), means an individual, firm, partnership, association, society, club, corporation, financial institution, estate, trust, business trust, receiver, assignee or any other group or combination acting as a unit, the State or Federal Government or any political subdivision or agency of either government.

J.	Return.  “Return” means the combined Controlling Interest Transfer Tax Declaration of Value (“CITTD”) form furnished by Maine Revenue Services (“MRS”).

K.	Value.  “Value,” as defined in 36 M.R.S. § 4641(3), means either (1) the amount of the actual consideration paid for the fee interest in the real property, or (2) the market value of the fee interest in real property when the entity has been transferred by gift or with nominal consideration or without stated consideration, or when the consideration for the real property cannot be determined.  “Nominal consideration” means less than 20% of the property’s most recently locally assessed value as adjusted by the municipality’s or unorganized territory’s certified assessment ratio, unless the taxpayer provides an attestation from the local assessor that the most recent locally assessed value does not reflect market value.  

	“Value” does not include the amount of consideration attributable to vacation exchange rights, vacation services or club memberships or the costs associated with those rights, services or memberships. Upon request of a municipal assessor or the State Tax Assessor, a developer of a time-share estate, as defined under 33 M.R.S. § 591(7), or an association of time-share estate owners shall provide an itemized schedule of fees included in the sales price of a time-share estate.  
 




.03	Controlling Interest Transfers

A. Generally.  A controlling interest transfer occurs when a person, or a group of persons acting in concert, transfers or acquires more than a 50% interest in an entity that owns real property in Maine within a 12-month period.  A controlling interest transfer occurs notwithstanding the absence of a deed conveying the real property. 

Example 1.  Within a 12-month period, Company A acquires a 75% interest in Company B from an unrelated individual.  Company B owns real property in Maine at the time of transfer.  A controlling interest transfer has occurred.  
	
Example 2.  Every month, Company A acquires a 10% interest in Company B from an unrelated individual.  After 6 months, Company A has acquired a 60% interest in Company B.  Company B owns real property in Maine at the time of transfer.  A controlling interest transfer has occurred.  

B.	Persons acting in concert.  Factors relevant in determining whether two or more persons are acting in concert include but are not limited to:

1. Common ownership.  Persons are treated as acting in concert if they have a relationship with each other such that one person influences or controls the actions of another through common ownership.  

Example 3.  Company A is the parent corporation of wholly-owned subsidiary, Company B.  Company A and Company B each purchase a 30% interest in Company C.  Company A and Company B have collectively acquired 60% of Company C.  Company A and Company B have acted in concert to acquire a controlling interest in Company C.

2. Unity.  Persons are treated as acting in concert only if the unity with which the purchasers have negotiated and will consummate the transfer supports a finding that they are acting as a single entity.  

Example 4.  Partnership A, B, and C are neither commonly owned nor commonly controlled.  Partnership A, B, and C each purchase a 20% interest in Company A as part of a collective negotiation to acquire a 60% controlling interest in Company A.  Partnerships A, B, and C have acted in concert to acquire a controlling interest in Company A.  

Example 5.  Same facts as Example 4, except that Partnerships A, B, and C did not collectively negotiate to acquire a controlling interest in Company A.  Each Partnership acquires an interest in Company A without regard to the identity or interests of the other purchasers.  Partnerships A, B, and C have not acted in concert to acquire a controlling interest in Company A.

3.	Other factors.  Other factors to be considered in determining whether persons are acting in concert include, without limitation, the following: 

a.	The timing of the separate transfers or acquisitions of interests in an entity; 

b.	Contractual terms indicating unity; 

c.	Agreements between the purchasers that bind them to a course of action with respect to the transfer or acquisition; 

d.	The number of purchasers; and

e. 	The nature of relationships (e.g., close personal or family relationships).

All transfers within a 12-month period by persons acting in concert are aggregated for the purpose of determining whether a controlling interest transfer has taken place.

Example 6.  Company A and Company B work in concert to acquire a controlling interest in Company C.  Company A and Company B each acquire a 40% interest in Company C from an unrelated individual.  Company A and Company B’s respective interests are aggregated for purposes of the controlling interest transfer tax.  Company A and Company B have collectively acquired 80% of Company C.  


.04	Tax

A.	Tax imposed.  The controlling interest transfer tax is imposed 50% on the transferor(s) and 50% on the transferee(s) of a controlling interest transfer.  The controlling interest transfer tax is adjusted by the percentage of interest transferred.  

	Example 7.  Within a 12-month period, Company A acquires a 75% interest in Company B from unrelated Individual A.  Company B owns real property in Maine with a value of $500,000 at the time of the transfer.  A controlling interest transfer has occurred. Company A owes tax on 75% of the value of the real property transferred.  
	
[bookmark: _Hlk219199490]Liability under the controlling interest transfer tax is imposed upon the transferer(s) and transferee(s) on the date that the transfer is consummated.  In cases where a controlling interest transfer is consummated as the result of a series of separate transfers within a 12-month period, liability is imposed on date of the final transfer within the 12-month period.  

B.	Market value.  If the controlling interest transfer tax is based on the market value of the real property, rather than the actual consideration paid, the reported value is subject to review by MRS.  In determining whether the reported market value is reasonable, MRS may consider any or all of the following: 

1.	A recent appraisal of the transferred real property or properties; 

2.	An allocation of assets by the transferor(s) or the transferee(s) made pursuant to section 1060 of the Internal Revenue Code and reported to the Internal Revenue Service; 

3.	The adjusted assessed value of the transferred real property; and

4.	Other evidence that the transferor(s) or transferee(s) may present, or that MRS may request, to prove market value of the transferred real property.


.05	Filing and Payment

Controlling interest transfers must be reported to the register(s) of deeds in the county or counties in which the transferred real property is located within 30 days of the date of the controlling interest transfer.  

Controlling interest transfers are reported on the CITTD.  The CITTD must be completed and submitted to the register(s) of deeds in county or counties in which the transferred real property is located within 30 days of the date of the transfer.  Payment of the tax is due to the applicable register(s) of deeds when a CITTD is filed.    

A. Multiple transfers.  In cases where a controlling interest transfer is consummated as the result of a series of separate transfers, the CITTD must be submitted within 30 days of the date that more than 50% of the entity is transferred.  Any subsequent transfer of an interest in the same entity involving the same persons within 12 months requires an amended CITTD to be filed within 30 days.  

Example 8.  Beginning on January 1, Company A acquires a 10% interest in Company B from an unrelated individual each month, with the final transfer consummating on June 1.  Company B owns real property in Maine.  On June 1, Company A has acquired 60%, and thus a controlling interest, in Company B.  Company A must submit a CITTD to the applicable register(s) of deeds within 30 days of the date that Company A acquired the 60% interest in Company B (June 1).  Company A then acquires an additional 20% interest in Company B on November 1.  Since this transfer occurred within 12 months of the earlier series of transfers, Company A must file an amended  CITTD within 30 days of the November 1 transfer to reflect all the transfers consummated during the 12-month period.  

The transferer(s) and transferee(s) of the final transfer must complete pro forma returns on behalf of any party to any other transaction contributing to the controlling interest transfer for which a CITTD have has not been filed.  

B. 	Failure to file.  If a controlling interest transfer is not reported to the applicable register(s) of deeds and the tax is not paid within 30 days of the controlling interest transfer, the transferer(s) and transferee(s) are jointly and severally liable for the full amount due, plus applicable interest and penalties as provided under 36 M.R.S. ch. 7.  Any party to a controlling interest transfer that has timely reported the transfer to the appropriate register(s) of deeds and timely paid that party’s respective share of the tax is not liable for the tax due from another party.  

C. 	Payment to multiple counties.  When a controlling interest in an entity that holds real property in Maine is transferred, and the real property owned by the entity is located in more than one county, the controlling interest transfer tax paid by the parties must be divided among the counties in the same proportion that the value of the real property is distributed among the different counties.  Any dispute between counties as to the proper amount of controlling interest transfer tax due to each county will be decided by MRS on written petition from an official authorized to act on behalf of an aggrieved county.


.06	Exemptions

	A controlling interest transfer is exempt from the controlling interest transfer tax if the transfer would have qualified for exemption had the transfer been consummated by deed.  See 36 M.R.S. § 4641-C for the applicable exemptions.  Any exemption from the controlling interest transfer tax must be claimed and identified on the applicable CITTD.    
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