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The Honorable John Richardson, Speaker of the House
122™ Maine Legislature

2 Siate ilouse Station

Augusta, ME 043330-0100

Re: Your request for an opinion concerning Art. IV, Part 3, § 23, of the Maine
Constitution

Dear Speaker Richardson:

This letter responds to your request for a written opinion concerning the
interpretation of Article IV, Part 3, § 23 of the Maine Constitution as it applies to
personal property tax revenues. You have asked the following specific questions:

1. Does the 50% reimbursement requirement for “lost™ property tax revenues in this
provision apply to personal property tax revenues as well as real property tax
revenues?

2. The Constitution appiies the 50% reimbursement 10 “property tax revenue ioss
suffered . . . because of property 1ax exemptions or credits.” If the Legislature
completely repcals the personal property tax [no exemptions or credits involved),
does the 50% reimbursement sull appiy?

if this provision does apply to “lost” personal properiy tax revenues, and the
Legislature repealed the personal property tax, to what benchmark does the 50%
reimbursement apply in future years? For example,
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A. If @ municipality currently collects a certain amount of personal property tax
revenues in year 1 of the life of machinery and cquipment (at its highest
value), when the personal property tax is repeaicd. at what valuce in fiture
years is the State’s 30% reimbursement requirement applied?

B. If the State retains the personal property tax. but reduces the type of property
subject to this tax {exemptions and credits not involved], is the State subject
10 the 50% reimbursement requirement for personai property ne longer
subject to the tax?

SUMMARY OF CONCLUSIONS

The questions you raise have not been addressed by any Maine court.
Accardingly aur answers reflect the analysis that we believe the courts would apply
without the bencfit of the greater ceriainty that clear precedents provide. Moreover,
without the specific language of proposed iegisiation before us, our answers are of
necessity quite general and may not have clear application 1o any particular legislative
proposal. With these caveats in mind, we summarize our conclusions as follows.

We belicve that a court would very likely conclude that Anticle IV, Part 3, § 23
applies to both personal property taxcs and real property taxes, as there is no language in
§ 23 or other rationale that would provide a basis for excluding personal property taxes
from the scope of § 23. The question of whether a repeal of all personal property taxes
would trigger the 50% reimbursement reguired when statutory property lax excmptions
and credits are enacted is less clear. However, on balance we believe that the
reimbursement requirement of § 23 would not apply 1o the total repeal of the personal
property tax since such a repeal would be a different type of legislative action than the
enactmen of a particular exemption or credit. In addition, the iegisiative history of § Z3
indicates that its purpose was to require careful legislative consideration of the financial
impact on municipalities of new exemptions and credits. A total repeal of the personal
property tax would be an action of such a different dimension that its fiscal consequences
for municipalities would likely receive careful consideration even if § 23 did not exist.
Finally, if a court were to conclude that the repeal of the personal property tax did come
within the ambir of the reimbursement requirement in § 23, it would hikely also conclude
that the dollar amount of reimbursement owed should be calculated using the
methodology sct out in Title 36, § 661(1)-(3).

THE RELEVANT CONSTITUTIONAL PROVISION

To begin our analysis, we first set out in full the Maine constitutional provision at
issue, Article IV, Part 3, § 23:

*Section 23. The Legisiature shall annually reimburse each municipality from
state tax sources for not less than 50% of the property tax revenue loss suffered by
that municipality during the previous calendar year because of the statutory
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property tax exemptions or ¢redits enacted atter April 1, 1978. The Legisiature
shall enact appropnate icgisiation to carry out the intent of this section

“This section shall allow, but not require, reimbursement for statutory property
1ax exemptions or credits for unextracted minerals.”

The history of section 23, which was added to the Maine Constitution by
amendment in 1978, suggests that it was intended to require the Legisiature to carefuily
consider enacting new property iax exemptions and the coucomitant loss of revenue w
municipalities. As noted by one propunent of the amendment. “[tlhe purpose of this bili
was, in fuct, to make the people up here think twice ubout granting new exerptions and
credits.” Legis. Record 2216 (June 30, 1977) (statement of Rep, Bachrach). There was a
concern that the number of propenty tax exemptions and credits was eroding the tax base
relied upon by municipalities. As another proponent of the amenament observed, i
many Maine cities and towns, more than 25% of the tax base had been eliminated by
“legislative gencrosity.” Legis. Record 1736 (June 16, 1977) (statement of Sen. Merill).
See also M.J. Tinkle. The Maine Constitution, A Reference Guide 97 (1992). The
provision seems to have accomplished whar it set out to do; since 1978, few property tax
exemptions have been enacted. Prior to that date, numerous cxemptions were enacted.
See, e.g., 36 M.R.S.A. §§ 651, 652.

DISCUSSION

We turn now to the questions you posed.

8 Does the 50% reimbursement requirement for “lost” property tax revenues in this
provision applv to personal property tax revenues as well as real property tax

revenues?

We believe that this constitutional provision applies to both personal property tax
revenues and real property tax revenues. Section 23 on its face applies to “property tax”
revenues lost by municipalities, and there arc two classes of property tax revenues
flowing to municipalities: personal property tax revenues and real property tax revenues.
We have searched the history of the constitutional amendment and can find no suppoert
for the proposition that the Legislature or the voters intended the amendment to apply
only to real property taxes. Such limiting language would have been ¢asy to craft, if that
had been the intent. :

Although we are not aware of any Maine preccdent addressing this question. we
believe that the Maine courts would conclude that the provision applies to both personal
property tax revenues and real property tax revenues.

2. If the Legislature completelv repeals the personal property tax [no exemptions or
credits involved], does the 50% reimbursement still apply?
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While there is no judicial precedent or point, we believe that a court might well
conclude thar a clear and compicte repeai of the personal property tax is not an exemption
or credit that triggers the 50% reimbursernent requirement of § 23, There are several
points that support this conclusion.

A legisiarive repeal of the personal property tax would not be, by its own terms,
an “exemption” or a “credit.” (See list of cxemptions codified in 36 M.R.S.A. §§ 651-
661, a subchapter of the iviaine tax iaw entitled “Exemptions™). A repeai of atax is an
entirely distinct legislative act from the enactment of an exemption or a credit. That this
distinction is material in this instance is further supported by the fact that the Legislature
would be unlikely to overlook the financial impact of an outright repeal of the personal
property tax in its entirety. Further, Article IV, Part 3, § 23, does not state explicitly that
the repeal of the propcnv tax would trigger the 30% reimbursement requirement; by its
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repeal of existing property taxes could easily have been included in § 23, but was not.

Additional support for this conclusion can be found in common usage of the terin
“exemption.” In our opinion letter dated March 23, 2004, analyzing certain aspects of
Initiated Bill 4, L.D. 1893 (121st Legis. 2004), “An Act to Impose Limits on Real and
Personal Property Taxes,” we relied on analysis of the Washington Supreme Court in
Belas v. Azgq 135 Wn.2d 913. 959 P.2d 1037 (Wash. 1998). the challenge to a similar
proposal in Washington State.' In rejecting the argument that a value averaging valumion
method should escape application of the tax uniformity requirement of that state's
Censtitution because it functioped as an “axemprtien,” the Court described property tax
cxemptions as follows.

Property tax exemptions are subsidies 1o certain owners or for certain uses
Or propetty, to encourage publicly desired objectives. A key principie of
praperty tax sysiems is that all property 1s taxable unless it is specifically
exempted, and exemptions are to be narrowly construed.

These exemptions [provided by state constitution and statutes] fall in
basically three categories: where the exemption is defined by some
characteristic of the property owner, (i.e., low-income, retired or disabled);
use of the property creates the exemption (i e., homes for the sick, aging or
homeless); or the use to which the property is put meets some public need
or encourages a publicly desired use (i e, historical landmark or timber

preservation).

' In our March 23, 2004 opinion, we concluded that the Washington Supreme Court's analysis was
applicable to L.D. 1893, i e, that L.D. 18955 valuation system was not an “sxemption,” becauss, among
other reasons, exemptions cunnol be extended by ambiguous language or by language that does aot clemrly
create un exemption, Because that issue had not been divectly addressctd by any Maine precedent thal we
found, howevei. we cautioned that the conclusion we reached was not free from doubt. The Supreme
Tudiciai Court did not explicitly deal with this argument in its Qpincon of the Justices concerming LD
1393, 2004 ME 34, 850 A 2d 1148,



I at931-32,939 P.2d at 1043-1046

Like Washington's Supreme Court. the Maine Supreme Court has ruled that
property tax exemptions arc to be strictly construed. Sitverman v. Town of Alton. 451
A 2d 103, 105 (Me. 1982}, The Silverman decision. and other Maine Law Court
decisions with similar language, set out rules of construction to assist in the deteymination
of whether a particular piece of property or a particuiar activity fails within the language
of a specific exemption. It is not clear, therefore, to what extent those rulings would be
applicable 1o the legal issue of whether an outright repeal of the personal property tax
should be treated as an “exemption” for purposes of Article IV, Part 3, § 23,

It should be noted that the outcome of litigation on this issue cannot be predicted
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arguments that can be advanced by the proponents of reimbursement. Outright repeal of
the personal property tax could be viewed as the ultimate “exemption.” In support of this
conclusion, a court might look to the fact that the clear purpose of this constitutional
provision is to protect municipalities from further erosion of the property tax revenues by
legislative act. Drawing the 1echnical distinction between a repeal of the tax and an
exemption of all property subject tc the tax could be seen as slevating form over
substance under some circumstances, for instance, where the cumulative effect of a
number of specific exemptions is tantamount to repeal of the 1ax. The particular terms of
the legislative proposal at issue could influence the outcome on this issue. For example,
if the Legislature crafted legislation that effectively exempted al! categories of personal
property thai contribute personal property tax revenues, but did not explicitly repeat the
personal property tax, then it would be more likely that a court would conclude that the
50% reimbursement would apply.

In sum, while there arc arguments 1o be made in suppon of both sidcs of this
issue, we believe it is more likely than not that a court would find that the weight of the
arguments favor non-application of section 23, although the lack of precedents means
that we cannot predict this outcome with any degree of certainty. A court's conclusion
might be influenced by how the repeal is worded, legislative findings supporting the
repeal. and what, if any, additional revenue is given to municipalities at the time of
repeal.

3. if this provision ¢ogs appiy to “lost” persouy ' 18X revenues, 4
Levislaturc repealed the personal propertv tax. to what benchmark does the 30%

el ent apply in fi vears? For example
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B. If the State retains the personal property tax, but reduces the tvpe of properiy
biect to this tax [exemptions and credits not involved], is the State subject
10 the 30% reimbursement requirement for personal property no lonyer
subjest to the tax?

In answering Question 3{A). we note first that the guestion assumes that the
repeal of the personal property tax would trigger the 50% reimbursement requiremcent.

The Legislature enacted legisiation in 1981 to camy out the intent of Article [V,
Pan 3, § 23. See 536 M.R.S.A. § 661. That legisiation sets out « method by which
municipalities may file a claim and describes how a municipaiity is to calcuiate the
amount of tax revenue loss that results from a statulory property exemption or credit
enacted after April 1, 1978, See 36 M.R.S.A. §§ 661(1)~(3). That calculation works as
foiiows. The amount of property 1ax revenue (oSt by @ municipailly 1s dewe ot by Tt
computing a hypothetical tax rate and then multiplying that tax rate against the municipal
valuation of exempt property. The hypothetical 1ax rate is based on the municipaliry’s
calculation of three values: (A) the total amount of property taxes levied by that
municipality in the previous calendar year, (B) the valuation of the property taxed by that
municipality during the previous vear, and (C) the valuation of the property that is
exempt as a result of exemptions and credits enacted after April 1, 1978. The State Tax
Assessor then adds (B) and (C) together. That sum is then divided into (A) to come up
with a new tax rate. which the Assessor then multiplies by the valuation of exempt
property to determine the amount of lost tax revenues. Fifty per cent of that amount is to
be reimburged to the municipality, We see no reason why 2 court would not follow this
methodology if the Legisialure were to repeal the personal property tax.

Thus, in response to part A of this question, we believe that a court would likely
decide to foilow the methodoiogy set out in section 661 (1)—3).

In response to Part B of this question, which assumes that the personal property
tax is not repealed, we have been unable to come up with hypothetical examples of
legislative enactments that reduce the tvpes of property subject to the personal property
tax, but do not amount to an excmption or a credit. As a general matter, an enactment
that protects from tax a type or class of property that is currently subject 10 property tax
would likely be found to be an exemption requiring 50% reimbursement. However, the
precise answer will of course depend on the specific facts, so we are unable to give you a
defimtive answer,

CONCLUSION

As discussed above, we believe that a court would conclude that Article IV, Part
3, § 23. applics to both personal property taxes and real property taxes. While we think it
likely that a court would determine that the constitutional provision does not apply if the
Legisiature were o completely repeal the personal property tax. we cannot predict the
outcome of litigation on this issuc with any certainty. A court’s conclusion may be
influenced by how the repeal is worded. legisiative findings supporting ihe repeal, and
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wha, if any, additional revenuc :s given to municipalities at the time of repeal. Firully, 1f
a vourt ruled that such 2 repeal triggered the constitution:d 30% reimbursement
requirement, we believe that the court would Likely determine that the methodology set
out int section 661(1)-(3) should be followed 1o calculute the 50% reimbursement.

[ hope this informauon is helpful to vou Pleasc feel free to call upon this office if
we cau be of further assistance.

Sincerely,

-

G. Steven Rowe
Attomney Generai



