MAINE REVENUE SERVICES
SALES, FUEL & SPECIAL TAX DIVISION
INSTRUCTIONAL BULLETIN NO. 38

ADVERTISING AGENCIES AND GRAPHIC DESIGNERS

This bulletin is intended solely as advice to assist persons in determining and complying
with their obligations under Maine tax law. It is written in a relatively informal style and is
intended to address issues commonly faced by advertising agencies and graphic designers.
Taxpayers are responsible for complying with all applicable tax statutes and rules. Although
bulletins issued by Maine Revenue Services (“MRS”) do not have the same legal force and effect
as rules, justifiable reliance upon this bulletin will be considered in mitigation of any penalties
for any underpayment of tax due. This bulletin is current as of the last revision date shown at the
end of the document.

The Sales and Use Tax Law is found in Part 3 of MRSA (“Maine Revised Statutes
Annotated”) Title 36. Both Title 36 and all MRS rules may be seen by clicking on “laws and
rules” on the MRS website.

Advertising agencies and graphic designers that make sales of tangible personal property
and/or fabrication services are required to register as sellers with the State Tax Assessor and to
collect, report and remit the Maine sales tax on taxable sales to their clients. Advertising
agencies and graphic designers should pay sales tax to their suppliers when purchasing tangible
personal property that will be used by the agency rather than resold. If the supplier does not
collect the tax, the purchaser must report and pay use tax directly to the State on purchases for
use in Maine.

Full service agencies may, at different times, purchase property for resale to clients, act as
purchasing agents for their clients, incorporate materials into property produced for a client, or
make purchases of property for use by the agency in its performance of contracts with clients.

1. DEFINITIONS
A. Purchasing Agent.

The term “purchasing agent” is not defined in the Sales and Use Tax Law. As
used in this Bulletin, “purchasing agent” means a person (such as an advertising agency)
that is authorized to act on behalf of another person (its client or “principal”) in acquiring
property or services from a third party. A purchasing agent makes purchases on behalf of
its client, as opposed to a retailer which makes purchases on its own behalf for resale to
the client.

Ordinarily, when an advertising agency purchases property or services, it is not
acting as a purchasing agent on behalf of its client but is making purchases for resale to a
client or for its own use in the performance of a contract with the client. An advertising



agency is not acting as a purchasing agent when it acquires materials that will be
incorporated into tangible personal property prepared by its employees for the client, nor
when it provides consultation, creative services, or supervision of employees in
connection with the production of tangible personal property for the client. When
transferring to clients tangible personal property acquired from third parties, it will be
presumed that an advertising agency is acting as a retailer unless it can be established that
it acted as a purchasing agent in the acquisition.

To establish that an advertising agency is acting as a purchasing agent with respect
to a particular purchase, the agency must:

1. establish it has the authority to bind the principal with respect to the purchase;

2. clearly disclose to the vendor the name of the client for whom the agency is acting
as purchasing agent;

3. obtain, prior to the purchase, and retain sufficient written evidence of the
advertising agency’s status as purchasing agent;

4. bill the client at a price, exclusive of an agency fee, which is the same as the
amount of the bill from the vendor;

5. separately state any such fee; and

6. make no use of the property for itself or for any client other than the principal, and
make no charge for the item except to the account of the client who is the principal.

B. Sale Price.

The term “sale price” is defined in section §1752(14) of the Maine Sales and Use
Tax Law. The Maine sales tax is imposed on the “sale price” of tangible personal
property and taxable services. Consequently, whenever there is a sale of tangible
personal property or a taxable service, it is necessary to determine the “sale price” of the
property or service in accordance with this definition in order to compute the tax. The
amount charged to the client for services which are a part of a sale of tangible personal
property, and costs incurred by the agency in the performance of a contract for production
of tangible personal property, are a part of the taxable sale price of the property whether
or not they are separately stated in the billing to the client.

C. Tangible Personal Property.

The term “tangible personal property” is defined in 81752(17) of the Maine Sales
and Use Tax Law. Collateral materials (such as catalogs, brochures and pamphlets), art
work (such as photographs, drawings, paintings, designs and lettering), and production
items (such as engravings, duplicate plates, mechanicals, assemblies and sound
recordings), are all examples of tangible personal property commonly produced by
advertising agencies and graphic designers. When tangible personal property is produced
for a client sales tax is computed on the entire sale price of the property, including any
services that are a part of the sale, without deduction for any costs or expenses incurred
by the seller.



2. PURCHASES

Advertising agencies and graphic designers should pay sales tax to their vendors on all
purchases of tangible personal property used by the agency rather than resold, unless the purchase
is exempt under one of the provisions discussed below. If the supplier does not collect the tax,
the purchaser should report and pay use tax directly to the State on purchases for use in Maine.

A. Purchases for Incorporation in Work

Property that becomes an ingredient or component part of tangible personal
property sold by the agency or artist is purchased for resale, not for consumption. Any
item that becomes an ingredient or component part of tangible personal property sold by
the agency or artist, such as illustration board, paint, ink, flap paper, photographs,
photostats, or art purchased from other artists may be purchased tax-free by furnishing the
supplier with a “Blanket Certificate of Exemption.”

B. Purchases for Resale

When an advertising agency or graphic designer does not have the authority to act
as a purchasing agent, items it purchases for resale to the client may be purchased tax-free
by furnishing the supplier with a “Resale Certificate” in the form set forth in Rule No.
301. The agency or designer must then collect the tax based on the full selling price when
the items are resold to the client.

C. Purchases by Purchasing Agents

When an advertising agency or graphic designer acts as a purchasing agent, it is
not purchasing items for resale to the client. All vendor invoices for goods and services,
including sales tax where required, will be billed directly to the client.

D. Purchases for Consumption

An advertising agency or graphic designer is also the consumer of tangible
personal property used in its business. The purchase of tangible personal property such as
office supplies and equipment, which will be used by the advertising agency or graphic
designer rather than resold, is subject to tax. If sales tax is not paid to the supplier at the
time of purchase, use tax should be reported and paid directly to the State. Purchases of
machinery and equipment for use by the purchaser directly and primarily in the
production of tangible personal property for later sale, and purchases of property which
will be consumed or destroyed or lose its identity directly and primarily in the production
of, tangible personal property for later sale, are exempt from tax.

3. TAXABLE SALES
A. Tangible Personal Property

Sales tax applies to the entire amount charged to clients for items of tangible
personal property such as drawings, paintings, designs, photographs, layouts, audio and
video tapes, lettering, assemblies and printed materials such as catalogs, brochures,



pamphlets and fliers. Sales tax applies not just when the product is provided to the
customer in tangible form (for example, “hard-copy” drawings mailed to a client), but
also when it is transferred to the customer in electronic form (for example, designs
converted to “PDF” format and then e-mailed to a client).

Costs incurred by the agency in the production of these items and services
performed by the agency which are a part of the production of these items are a part of the
taxable sale price of the item, whether or not they are separately stated in the billing to the
customer. Whether the items of property are used for reproduction or display purposes is
immaterial.

B. Fabrication Services

The Maine Service Provider Tax applies to the total amount charged for
production of tangible personal property where the materials are furnished by the
customer.  This includes the retouching of photographs, production of audio or video
tapes, production of signs, production of artwork, printing or imprinting of tangible
personal property, and binding or folding such items where the materials are furnished by
the customer. See Instructional Bulletin No. 46 for more information about fabrication
services and the application of the Service Provider Tax.

NONTAXABLE SALES
A. Preliminary Art

“Preliminary art” means roughs, visualizations, comprehensives and layouts, title
to which does not pass to the client, but which are prepared solely for the purpose of
demonstrating an idea or message for acceptance by clients before a contract is entered
into or approval is given for production or preparation of finished art. (“Finished art”
means the final art used for display purposes or for actual reproduction by
photomechanical or other processes.) “Preliminary art” also includes sample or “spec”
copy prepared for acceptance by the client before a contract is entered into. Tax does not
apply to separate charges for preliminary art except where the preliminary art becomes
physically incorporated into the finished art, as, for example, when finished art is made by
inking directly over a pencil sketch or drawing, or the approved layout is used as camera
copy for reproduction.

The charge for preliminary art must be billed separately to the client, either on a
separate billing or by separate charge on the billing for the finished art. It must be clearly
identified on the billing as preliminary art, of one or more of the types specified in the
preceding paragraph. Proof of ordering or producing the preliminary art prior to the date
of the contract or approval for finished art shall be by purchase orders of the client, or by
work orders or other records of the advertising agency or graphic designer.

B. Nontaxable Services

Tax does not apply to charges by advertising agencies and graphic designers for
services rendered unless those services constitute fabrication services or are a part of
a sale of tangible personal property.



Examples of nontaxable services are:
Music: music composition; usage rights;

Public Relations: event planning; writing and editing of news releases; media
relations; crisis management; planning and implementation;

Copy Writing: used in print and broadcast media such as magazines, radio and
TV, news releases, and newsletters; usage rights;

Media: planning; buying of paid media in print and broadcast such as
newspapers, magazines, radio and TV, transit such as buses and
taxis, kiosks, dioramas and the like; media space and time;

Graphic Design: usage and buy-out rights;

Photography: repair and restoration of photographs;
photographic usage rights and cancellation fees;

Research: compiling statistical and other information such as focus groups;
qualitative and quantitative data;

Account Management: client-related services including marketing analyses and planning;
implementation of marketing and advertising programs;

Miscellaneous: if involved in the rendering of the above services, supervision,
directing, consultation, handling, research, telephone and FAX
messages, transportation and travel expenses, and postage are
nontaxable.

Charges for the above services are exempt when the service is provided by the
agency to its client and is not a part of a sale of tangible personal property or fabrication
services. If any of the above services is performed as a part of a sale of tangible personal
property, or represents a cost incurred by the advertising agency or graphic designer in the
production of tangible personal property, it is a part of the taxable sale price of the

property.

C. Agency Fee or Commission

An amount billed as an “agency fee,” “service charge” or “commission” that
represents a charge or part of the charge for any of the nontaxable services described in
Paragraph B above is not taxable. Fees and commissions paid to a purchasing agent are
also nontaxable.



D. Usage Rights and Buyouts

A payment for the right to make use of copyrighted material, either for a specified
occasion or in perpetuity, is considered a sale of an intangible and therefore exempt from
the tax provided that the rights are sold separately from the material to be used.

Usage rights that represent a cost incurred by the agency in the performance of a
contract for the production of tangible personal property for a client may not be deducted
from the taxable sale price of the property when billing the customer.

E. Transportation charges

Separately stated charges for delivery of tangible personal property directly to the
location of the client by common or contract carrier or the US mail are exempt. Delivery
is considered to have been made “directly to the location of the client” when final
delivery of the finished product is made to a location designated by the client.

The following types of transportation charges are part of the taxable sale price of
the property being sold whether or not they are separately stated: charges for delivery of
the finished product by the seller rather than by mail or by common or contract carrier;
costs of shipping property to the location of the seller (freight in); and costs for
transportation incurred by the seller in the performance of its contract with the client
(such as delivery of camera copy from the agency to a printer where the printed materials
are to be sold to the client by the agency).

For more information on shipping charges, see Instructional Bulletin No. 30
(“Transportation Charges”).

S. ADDITIONAL INFORMATION

The information in this bulletin addresses some of the more common questions regarding
the Sales and Use Tax Law faced by your business. It is not intended to be all-inclusive.
Requests for information on specific situations should be in writing, should contain full
information as to the transaction in question and should be directed to the:

MAINE REVENUE SERVICES
SALES, FUEL & SPECIAL TAX DIVISION
P.0. BOX 1060
AUGUSTA, ME 04332-1060
TEL: (207) 624-9693
TTY: 7-1-1

The Department of Administrative and Financial Services does not discriminate on the basis of
disability in admission, to access to, or operation of its programs, services or activities.
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