
L 

) 

)

INRE: )
·rnE FRANK GATES SERVICE ) CONSENT AGREEMENT

COMPANY ) Dodlet No. l.NS.U-229 
) 
) 

THIS CONSENT AGREEMENT is entered into by and runong THE FRANK GA'fES 
SERVICE COMP1~'IY (the •-company"), the MAINfi: SUPERINTENDENT OF INSURANCE Ohe 
'"Superintendent"), and the OFFICE Of THE MAilNE ATTORNEY Gti:N~RAl~ (the .. Attorney Gencral'')­
lts purpose is. to bring to a halt, witbc.1ut re&lrt to an adjudicatory proceeding~ vio:lations .pf .39-A 
M.R.S.A. § 359(2) certit1ed to the Superintendent by the Maine Workers· Compensation Board 
Ube '"Board'") p1mmant ~.o tha1 provision. 

I 

STIPULATIONS 

The Superintendent is lhe official tbarged with adminis.tering and enforcing Maine's 
insuram...-e laws and regulo.lic:ms. 

·me CtJn'IJlMY is organized and domkih.'ld under the laws of the State of Pen.nsylvu.nia, 
Md is licensed in Mai.ne as a lhird·partJ administratot under License Number 
TAF 140627, fin.1 isi;ued in Jurie, 2007. The Company administers claims arising under 
the Maine Workers' Compensatie>n Act of 1992, M.R.S.A. Title 39~.A. as amended. aud 
regulatiuns ofthe l~O"&d issued thereunder (the ··wcA"). 

J. 	 In Jul)'. 2008. the Board~s Monitoring Audit & Enforcement Division (the "MAE Divi­
sion") audited th.e records of the Company with respect to claims filed under the WCA 
with dares of i.njury in 2007., This audit focu.'Sed on compliance with WCA requirements 
tbr form filing. timeliness of indemnity payments, and accuracy of indemnity benefits. 

4. 	 On May 4. 2009. the Board issued a Compliance .Audit Report detamng its findings (the 
"Report"). The Report's findings relevant to questionable clP:ims-hnndling techniques 
that violated 39-A M R.S.A, § 359(2) induded rton·flling of fonns. late and inaccurate 
fonns filings, and untimely and ina.ccumte indemnity payments. 

5. 	 In July, 2009, the Board and the Company entered into .six consent decrees, in Heu ·of 
adrninistmtiv·e hearings, addressing the findings in Ehe Report In one such decree (the 
""Cooscnl Decree"), the Com:pa11y agreed that it had ''engaged in puttems ofquestionable 
claims-handling techniques in \'fol.ation ofSr...-ct.itln 359(2)" of the WCA for the following 
reasons: 

n.. 	 Failure lt'I file l)T tintely file forms with the Board.; 

b. 	 ln·C(lrrect andior misleading infonnation n:ported on Board fonns; 
c. 	 Failure to pay benefits limely; and 

d. 	 Failure to pay clnim.s ~lccurntel)'. 



6. 	 On July. 2J, 2()09, I.he Board certified these findings to the Superintendent as required by 
39-A M.R.S.A. § 359(2), 

7. 	 Company tldjusters: attended Board training on January 29- 30, 2010. Company 
personnel attended a day of training whh Board Cl1Ubsel on April 12, 2011. The 
Company continues internal training, a;.'; wel L 

8. 	 Notwith.~ing the findings•of the Report and the consent decrees entered into.with the 
Board.. the Compttny has not undergone a fonnal review for accuracy of indemnity claims 
paid after January I, 2008. By letter dated November I0, 20 l I. the Board advised the 
Company lhat im audit (~f indemnit)' claims with 2009 - 2011 dates of iqjury is about to be 
condueled t"2009 . :mi I Claims Audit".). 

II 

MAINE LAW 

9. 	 39-A M.R.S..A. § 359(2) provides in pad that: 

[T]he [workers' comim•sarion] board ..• upon findi11g, after hitmril1g, that an en11ployer, 
insurer or 3rd-pmy ad1niniscrator for an employer has et1~ged in ~1pa1tem of question· 
able daims-handli:ng techniques or repeated unn:#.wnably c<MU.e$ted claims , , , shaJ Ices· 
tit)' Its findings to ·the Superintendent Qf Insurance. w!'K1 shall lake appmpriate action so 
as tt1 bring any such pra.ctlccs to :a halt. 

ID 

C()NCLUSIONS <ll"' LA\\/ 

I 0. 	 The Company violated 39-A M.R.S.A. § 359(2) by engaging in a pattern ofquesfo,>mtble 
claims-handling tcclmiqu~'S through December 31 •. 2007. 

11. 	 The Supcrinlendcn:t is reqwred, pursuant to lhc Board's July 23,. 2009 certifieation of il~ 
findings that the Company engaged in a pattern of questionable claims,..handling 
techniques ai1dlor .repeated unreasonably contesred claims, to tak.e appropriate .action to 
bri1'g those practices to a hall. 

IV 

COVENANTS 

12. 	 The Ci.impa.ny shall comply with ench provision of this Agreement. 

I.l. 	 Jhe Company shall bring to a bah the pattern ofquestionable claims-handling techniques 
a.s .set forth in rhis Agreeme11L 

14. 	 Within thirty (30) day;s after executing this Agreement, the Company shall ad.<lpt, and 
deliver lo lhe Superinterldent for approval, wi.th a C(lPY t<) the WCB Deputy Director, 
MAE Division+ wriuen procedures that ensure th..'lt alt claims for in.demnity benefits 
under the WCA are paid in compliance with Maine law. 

At aminimum, such procedures must include J)ians for: 

a. 	 ensuring conlpliancc with lhc bench.marks in Exhibit A; 
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b_ hiring and reraining supervisory and front-line staffexperienced in handling 
workers' compensation claims in M.aine~ 

e. 	 training in-house claims personnel acid employees ofother entities handling 
claims filr th.e Company on the provisions oft.be WCA concerning derivation of 
benefit levels from average ·weekly wages and accutaey of indemnity payments; 

d. 	 ensuring that employers cooperate in meeting the reporting requirt.'fmmts of the 
WCA; 

·e. 	 ensuring thnt other entities handling claims for .the Company comply with the 
requiremenli of the WCA~ 

f. 	 maintaining claims payment stan®rd.~ through education and supervisiQn ofIn· 
house elaims personnel.and employi.-cs ofother e.ndti.es handUng claims for tbe 
Company; 

g. 	 implememing adequate claim review procedures, to include monitoring the accu­
racy and timeliness of WCB tom1 tilings and indemni1,y payments; and 

h. 	 auditing. on al. least a quanerly basis.all indemnity claims to measure compliirnc;e 
with the benchmarks in Exhibit A. 

The Company shaU deUver to the Superintendent and d1e W('H {Jeputy Directort MAE 
f)ivisi('JO, the result'\ of tbe audits referred t(; ii\ subparagraph (h) for f.hur (4) successive 
calendar quarters starting withthc quarter jn which the Cmnpanyexet<ulcstbis Agree­
ment. The Company shall deliver each audit repon within thirty (30) days after the c:nd 
oftbe applicable ~alcndnr quarter.. Within fony-fivc (45) days thereafter, the SuperintrJt~ 
dent m~y ca!l a meeting with the Company it) discuss any concerns he may have with the 
Company's clni:rns pe.rfoml•mce during the period c1.wered b)' such audit report. Failure 
lo call any such meeting sbaU not waive any of the Superinumdent"s or the Attorney 
General's rights under this Agreement The Company shall de.livt.-r with the last audit 
repon (l:hc '"Final Self-Audit Repc:t.rf') a certifiealion in the fonn attached as Exhibit B. 
attesting to the accuracy ofall claims performance audit information required under this 
Agreement. The Company shall also deliver. upon 1.he Superintendent ~s or the WCB 
Deputy Director's roquesl . any and aU work papers and document..,,, in any format~ in its 
po&':iession, custt)dy or conttol.. related to .any Self-Audit Report. 

! 5_ 	 The Company shall , for the period srarthlg Jonuary l , 2008 and ending December l t. 
2008: 

a. 	 submit to the Bureau of lnsuronce within 30 days of the execution of this 
Agn:.-'e.01.ent, ai1 electronic spreadsheet Iisling all claims aqiusted in she above time 
period, ex~lud.ing tho.se discharged under 39~A M.R.S,A. § 3.52, for .the purpose of 
allowing the Bureau to designate a statistically valid random sample ofclaims for 
lhe period (the ..{)esig,nnted Claims;~), for further revie'W by the Company~ 

b. 	 M;iew the Designated Claims, the incapacity periods, and indemnity benefits, 
pe_natties and ·interest origjnaJIy .pcdd thereon: 

c. 	 rocalm.date the benefits, penalties and interest to ensure their compliance with·the 
WCA~ 
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d. 	 pay to the appropriate: claimants any deficiencies, with the penalties and interest • 
provided for in the WCA. arid file with the Board such related forms as the WCA 
requires; and 

e. 	 deliver to the Superintendent and the WCH Deputy Director•. MAE Division, 
within three t.3) month~ after receiving the Designated Claims as detcnnincd by 
the Bureau, an electronic spreadsheet report. vtewabk in Microsoft Excel listing 
each claim so te\>'iewed (the "Look~Back Report'"). The Look·Back Report S,Dall 
contain the follc.lwing data, safeguarded in accordance wilh dre WCA. for each 
Designated Claim: 
L 	 the Board number. ifknown; 
11. 	 the elaimarit~s Social Security number (general format/no dashes): 
m. the Claimanfs last and first name (in that order): 

1v. ,.hi: d~1le ofinjury~ 
v. 	 insurer u.ame and claim file number; the incapacity periods.: 
vi. 	 the amount ofindemnity originally paid; 
vii. 	 whether Of not the claim "i'111S settled under 39-A M.R.S.A. § 352 (Y ot N) 

and the date ofsuch settlernent.; 
viii. 	 the amount of indemnity paid af\er review; 
ix.. 	 the amount of penal ties paid after rt.'View; 

x. the amount ofintmst paid after review~ 


x1, the am1ount of i;Werpayment upon review~ 11nd 


:di. the name of the person conducting the review.. 


The Company shall de.liver wilh the L<>ok-B1;1Ck Report a certification attesting to 

the ac.curacy ofall informatic•n in the report. in the ftlrtn attached as Exhibit B. 

This paragraph shall tlOl apply to any claims tha.t ure suh,iect to the audits d~'l'ibed in 
paragraph 14.,to any claims that have been discharged under 39-A M.R.S.A § 352, or to 
any ch.1.ims that we.re previously presented tu the Company or other entities handling 
claims for the Company that were previously m.idhcd by the B(~ and subsequently 
corrected by the Company or other entity. 

16. 	 Should the Superi.nrendent. in his sole discrelion, determine. within twelve (12) months 
all.er receiving the (i) Final SeU:-Audit Report or (ii) Look-Back Rep>rt~ that the 
Company: 

a- did no't meet or exceed on aven,ge the benefit payment and fbrm filing bencnT 
marks i.n Ex.hibit A during the ~Jf;.audit review period described in paragraph 14, 
!hen the Company shall deliver a civil penalty to be dctcrmin.ed at the sole 
discretion ofthe Superintendent but. nol exceeding Fifieen lhousand Dollars 
($lS,000) to the Superintcmdent, whhin thirty (30} days of re-ceiving the 
determ.ination~ andh)r 

b. 	 failed to co..rrect deficiencies In indemnity benefits as required by paragraph J5.d. 
(induding penuJdes and interest provided for in tbe WCA), or ilS may be further 
required pursuant to paragraph 17. te~l)cUlting in compliance with the WCA i.n less 
Uum 93 percent of the claims required to be reviewed pursuant to those 
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par.t.graphs, then the Company sh.al I deliver a civil penalty to be determined at the 
sok discretion ohhe Superintendent bu:t not e~ceeding Five Thousand Dollars 
($5,000) to the Superintendent, \vithin thirty (30) days ofreceiving the 
detennination. 

lhe Cornpa.uy agrees that (i) any civii penalties assessed under stibsecti<>n (a) Qt (b) 
abo\l'C wiU ha~·e rcsulied from its continued failure th:rough the delivery date ofeithcr tbe 
f;inal Seu:.Adult Report or the Look~Back Report, to halt the pattern ofquestionable 
claims.;handling techniques established by the Consent Decree, (ii) Jn declaring any tivil 
penalty due, the Superintendent may rely .on the Self-Audit Re.ports and the L0c>k·&ck 
Report as conclusive evideoce oftbe fact and.extent ofs.uch failure, and (iii) the amount 
ofthis pen~lty will not limit further measures•. pen.aJties or remedies that the Superinteu· 
dent or the. Attorney General may impose or seek tu'Kler paragraph 25 below. 

l7, Shmlld the Suilel'intendent, in his .sole discrecion, determine within twelve ( 12) months 
after receiving either the l<)()k~Back Repon or the Bonrd's .report of the 2009-201. l 
Cl~ims Audit that the Company. _for any .calendar year for which claims were reviewed. 
faite<i. l<•achieve a 9.3% compliance rate in aceurately calculating either (a)'~wernge 
v.~kly w-age. (b) wt-ekly c.ompensation rate, (c) partial benefi:U•~ or (d) indemnity, the 
Cc)rnpa:ny shall re'4'le\V all claims paid in each calendar year in which tb.e Company \'1'38 

n{lncompfoml tor Che specific purposes of identifying and rorrectlng inaccurate paymietl t."i 
to 'claimants. Should the :Snperi.ntendenl order such an expanded review, the Company 

·shall within twelve ( 12) months complete 1hc revhf\V a1)d submit a report to the 
S1tperintcndcnt setting forth the pr()cess employed to oonducl the review and the results 
()fthe 1·cwiew. T11e Company shall provide, UPQn the Superintendent's rr:quesl~ auy 
a~itlt}nR1 documentation re,asoriably necessary for the Superintendent to verify that tbe 
TeVie'iV WM properly compleled. 

18. 	 The Cmnpatt)' shall pay, as provided by law. the Superintendent's rcfliSOnable costs and 
cx:~-nses ofmonitoring its compliance with, and cnforcifl!t the Company~s obligatiom; 
uqder~ this ·Agreement. 

\l 

.MISC:E.LLANEOUS 

19. 	 Tb,e(A,Jmpany waives any: 

a, ' 	 hearing richts arising from this Agreement., 

b. 	 objet.1ion to MY action that may be taken by the Superintendenr plli"suanl to this 
Agreement, including but not Umited to cbe .imposition of lhc ci\rtl penakies speci ~ 
fied in paragraph 16 and agrees it will make no appea~ from this Agreement~ and 

c. 	 o~ecdon to the .Board's rclca:se •o the Superintendent and the Aitomey General of 
"'audit working papers .•"' as defined in section 15Jofthe WCA. related 10 any 
audit ofthe Company and. in.conm~ction vrith this waiver,. tn the use of such 
papers by the Superintendent and Attorney General for purposes related to the 
1 mplemenration and enforcement oftllis Agreement 

20~ 	 Nothing in this agreement prohibits the Company from requesting the Sup~rintendent. to 
reconside,r .uny i:xercise oflits discretion unck:I this C<lnsent Agreement The -Company 
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.. 


acknowledges and agret'\S~ howe,,·er. lb.at its w:aivcr uf"heuring rights in paragraph I 9(a) 
aixlve .and it""' a.ppeal rl gbts in paragraph 19(b) includes an)' right to a heating {>r appeal 
based on the Superintendent's denial of (or failure to act upon) any such reques1. 

21. 	 The Company acknowledges tbat tbis Agreement is a public record within the meaning of 
i M.R.S.A. § 402 and will be available for public inspection and copying •os p.rovided for 
by 1 M.R.S.. A. § 408. and will be reported ro the Regulatory Information Rclrit."Val. Sys­
tem databa..~ at the National Association of Insurance Commissioners, 

22. 	 Tbe Company has been ad\•ised of its right to consult whb counsel. before executing this 
Agreement 

23. 	 This Agn..-ement dtx:s mM bind itny person c1r e:t1tity not a party to this Agreement. or limit 
the Superintendem·s ability to seek any avaih1.blc kg.al remedy tor alleged or actual viola,. 
tions of the WCA or the Maine Insurance Code agninst any Co·mpany affiliate or subs.ldi· 
ary fl(lt a Jntrl)' lo lbis Agreement or against any otheJ' entity handling claims l:Or the 
Company. 

24. 	 Nothing in this Agreement shall limil the ability of the Superintendent. in his sole 
discretion~ bl '>rder to detem1it1e whether the Company has brought t:o a halt all violations 
of 39-A M.R.S.A. § J59(2) established by the Consent Decree~ to im«estiptc the: 

a. uccurac~· of the seU:.Uudit quarterly review described in paragraph 14: or 

b. accurac~· of the indemuity claim review described in paragraph 1.5 or paragraph 
17. 

25. 	 The purpose of the sclf·andit quarterly review described in paragraph 14 and the indem· 
nity claim review described iu paragraphs 15 or 17 is to bring to a bait the violations 
establi$hed b)' the Cnru!ient (Jecree. Therefore. in consideration of the Company's 
execution of this Agreement. tile Superintendent and the Attomey General shall not 
pursue civil penalties, disciplinary measures or oth~r civil or olldmini&tmtive sanctions, 
other than those agreed Ul herein. f(lr violations established·by the Consent Decree that 
continue through the period of the reviews dcscribed in paragraph 14, 15, and 17. 
lft1wei.•er. the Superintendent or the Attorney General may pursue any a.vailable legal 
remedy, including wilhou~ limitation imposition ofadditional civil penalties and the 
limitation. suspensi(m or re\'t)cation of workers• compensation nutho.rities issued to the 
Comp..~ny by the Superintendent should 1he Cmn1mr.y: 

't 	 engage in conduct that violates 39-A M.R.S.A § 359(2) after the period of the 
review-s. described in paragraph 14. 15. and 17~ or 

b.. 	 violute W'IJ" provi:s.ion of this Agreement other than as described in subsections (a) 
and (b) of paragraph 16; or 

c. 	 otherY1o•ise violate Maine law. 

26. 	 ·111e effective date of this Agreerrl.ent is the date entered in the Superintendent's signature 
fine below. 

21. 	 Ibis Agreement may be modified only by the written consent of all parties. 



Dated: s-) ~ ,2012 THI<: F'RANK GATES SERVlC.E COMPANY 

Subscribed and sv;om to before me this 

~f5~­
~~$~ac 

Printed name 
~ q .20lY? 
Date commission expires 

ED·~·~tee."'·.. ... ·~·iv_:,..A7, 1"-r .2012 

£ 

I DOREEN s KOFFMAN~ Notary Public, State of Ne.w Jersey 
l My Commission Expires 
~ June09,2016
1;. 

OFFICE OF THE MAINlr~ A'rfOKNEY 

~lW~ --~·-··-­
Assistant Attorney General 

MAINE BUREAU OF INSURANCE 
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ExhibiC A 

Form ofSelf-Audit Worksheet 
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Exhibit B 

Form of Certification 

) 
) 
) AFFIDAVIT OFINRE: 
) CORPORATE OFFICER

THE FRANK GATES SERVICE 
)COMPANY 
) 
) Docket No. INS-11-229 
) 
) 

The undersigned, being duly sworn, says: 

1. Terms used but not defined in this affidavit shall have the meanings given them in the 
Consent Agreement entered into between the above Company, the Superintendent and the Attorney 
General under Bureau docket number INS-11-229. 

2. I have read and understand the Consent Agreement and exhibits attached thereto. 
3. I understand that the Board and Bureau may rely on the truthfulness of the information 

contained in and materials attached to this affidavit and that the truthfulness of this information is 
material to the ability of the Superintendent and the Board to evaluate the Company's compliance 
with the Consent Agreement. 

4. I have read the materials attached to this affidavit. They accurately and completely 
summarize the information contained therein, as required by paragraph 14 of the Consent Agreement. 

5. I hold the position identified below and have obtained all necessary authority from the 
Company to give this affidavit on its behalf in connection with the proceedings undertaken as Bureau 
Docket No. INS-11-229. 

(name typed or printed) 

(position typed or printed) 

(company name typed or printed) 

Acknowledgement 
State of 
County of______ 

Personally appeared before me on , 2012, the above named _____ 
________ and, being duly sworn, affirmed that this affidavit is based upon his or her personal 
knowledge and is true and correct. 

Before me, 

Notary Public/ Attorney-at-Law 

[seal] 	 Printed Name: _________ 

My Commission Expires: _____ 
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