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	CHAPTER NUMBER AND TITLE:  Guidelines for Determining Tangible Net Benefit
Chapter 144 – Bureau of Financial Institutions

Chapter 550 – Bureau of Consumer Credit Protection


	PROPOSED RULE NUMBER (leave blank; assigned by Secretary of State):



	CONTACT PERSON FOR THIS FILING: Christian Van Dyck

AGENCY NAME: Bureau of Financial Institutions

ADDRESS: 36 State House Station, Augusta, ME 04333-0036
TELEPHONE: (207) 624-8574

Christian.d.vandyck@Maine.gov


	

	CONTACT PERSON FOR SMALL BUSINESS INFORMATION (if different):  N/A.

	

	PUBLIC HEARING (if any):  None proposed.


	COMMENT DEADLINE:  May 31, 2010


	BRIEF *SUMMARY:

This Rule was promulgated jointly by the Bureau of Consumer Credit Protection and the Bureau of Financial Institutions in December 2007.  It was promulgated to delineate the concepts of “reasonable, tangible net benefit” and “ability to pay” set forth in the “Act to Protect Maine Homeowners from Predatory Lending,” Chapter 273 of the Public Laws of 2007.
     The Bureaus are seeking to amend the Rule so that it comports with new Maine laws that have been enacted since the Rule was first promulgated.  Specifically, the Bureaus are seeking to amend the “tangible net benefit” subsection of the Rule, and the attached “tangible net benefit form, so that they apply only when a residential mortgage loan that is a “higher-priced mortgage loan” is made.  The Bureaus are also seeking to remove the “ability to pay” subsection of the Rule which is no longer effective because of the new “ability to repay” provision in Title 9-A M.R.S.A. § 8-206-I, sub-§ 1 paragraph A, that now supersedes this subsection.  Finally, the Bureaus are seeking to change cross-references to Maine law that resulted from the enactment of “An Act to Conform State Mortgage Laws with Federal Laws.”

The “Small Business Impact Statement may be found at the Bureau’s website under “notices to interested parties” at http://www.maine.gov/pfr/financialinstitutions



	IMPACT ON MUNICIPALITIES OR COUNTIES (if any)  N/A.


	

	STATUTORY AUTHORITY FOR THIS RULE:

1.    Title 9-A M.R.S. § 6-104(1)(E) permits the Administrator to adopt, amend, and repeal rules to carry out the specific provisions of the Consumer Credit Code.

2.    Title 9-B M.R.S.A. § 215 permits the Superintendent of the Bureau of Financial Institutions to implement rules relating to the supervision of financial institutions or their subsidiaries, or financial institution holding companies or their subsidiaries.

 
3.    Pursuant to Title 9-A M.R.S. § 8-206-I(1)(D), the Administrator must  adopt rules defining with reasonable specificity the requirements for compliance with the prohibition against flipping a residential mortgage loan, and such rules are routine technical rules pursuant to Title 5, chapter 375, subchapter 2-A.



	

	SUBSTANTIVE STATE OR FEDERAL LAW BEING IMPLEMENTED (if different):

	

	E-MAIL FOR OVERALL AGENCY RULE-MAKING LIAISON:  Christian.d.vandyck@Maine.gov



* Check one of the following two boxes.

□ The above summary is for use in both the newspaper and website notices.

x The above summary is for the newspaper notice only. A more detailed summary / basis statement is attached.

Please approve bottom portion of this form and assign appropriate AdvantageME number.

APPROVED FOR PAYMENT
  DATE:


(authorized signature)
FUND
AGENCY
ORG
APP
JOB
OBJT
AMOUNT

MAPA-3 revised 9-09: additional summary information for web

Notice of Agency Rule-making Proposal
	DETAILED BASIS STATEMENT / SUMMARY:

BASIS STATEMENT 
1.    Pursuant to Public Law 2007, Chapter 273, Section A-40, the Administrators of Title 9-A were required to adopt rules defining the requirements for determining whether or not a borrower has a reasonable ability to pay a subprime mortgage loan, taking into account the various considerations set forth in State law and federal regulations and guidelines.

2.    On January 1, 2008, this Tangible Net Benefit/Ability to Pay Rule first became effective.

3.    In June 2009, the Maine Legislature passed “An Act to Conform State Mortgage Laws with Federal Laws” which, among other things, repealed and replaced Title 9-A M.R.S. § 8-206-D with a new “ability to repay” provision, modeled after federal law, containing specific criteria for determining “ability to repay.”  The new statute supersedes previous rulemaking related to ability to pay.   

4.    “An Act to Conform State Mortgage Laws with Federal Laws” also repealed the term “subprime mortgage loan” and replaced it with a new term contained in federal law, “higher-priced mortgage loan.”    

5.    This Rule is being amended so that it comports with this new law.  Specifically, the Bureaus are amending the “tangible net benefit” subsection of this Rule so that it applies only when a residential mortgage loan that is “higher-priced mortgage loan” is made to refinance an existing residential mortgage loan.  The Bureaus are also removing the “ability to pay” subsection of this Rule because of the new “ability to repay” provision in Maine law that supersedes this subsection.  Finally, the Bureaus are seeking to change cross-references to Maine law that resulted from the passage of “An Act to Conform State Mortgage Laws with Federal Laws.”  The new law became effective on June 11, 2009 and was implemented on an interim basis by a joint advisory ruling issued by the Bureaus, dated July 28, 2009, until this rulemaking process could be completed.

6.    Pursuant to M.R.S. §8-206-I, sub-§ 1, paragraph D, the Administrator is authorized to adopt rules defining with reasonable specificity the requirements for compliance with the prohibition against flipping a residential mortgage loan, and such rules are routine technical rules pursuant to Title 5, chapter 375, subchapter 2-A.
7.    When this Rule was first promulgated, a hearing was held at which many comments were received.  Following the hearing, the Bureaus published their responses to these comments, interpreting and providing further clarification to various aspects of the Rule.  The Bureaus are of the view that, to the extent their responses to comments following the hearing are still relevant to this re-promulgation, they should be included as part of the basis statement.  The Bureaus’ responses to comments regarding “ability to pay” have not been included because the “ability to pay” section of the Rule has been repealed.  The Bureaus’ responses to comments regarding the “tangible net benefit” analysis and form relate now to when a residential mortgage loan that is a “higher priced mortgage loan” is made to refinance an existing residential mortgage loan.  

   
a)  The rebuttable presumption created by the reasonable, tangible net benefit form
The original proposed Rule provided that a duly completed and signed form would create a rebuttable presumption for the creditor that the borrower is receiving a reasonable, tangible net benefit from the new residential mortgage loan.

The Bureaus were persuaded by the arguments put forward against the rebuttable presumption in the original proposed Rule. The Bureaus determined that a form that reflects reasonable, tangible net benefit, if duly completed and signed, would serve as “evidence of compliance” with the prohibition against “flipping.” The Bureaus decided that it was appropriate to strengthen consumer protections by eliminating the “rebuttable presumption” that existed in the original proposed Rule. Doing so, they determined, would diminish the possibility of unscrupulous creditors using the form as a shield to protect themselves from liability.  

b)  General responses to comments regarding the reasonable, tangible net benefit form
The original proposed Rule provided for a form that creditors could use in determining whether or not a borrower is receiving a reasonable, tangible net benefit.

The Bureaus agreed with several of those commenting that the form should sensitize creditors to their legal obligation that, in determining whether or not a borrower is receiving a reasonable, tangible net benefit, the creditor must consider all the circumstances of the borrower (if only to exclude some factors). The form was shortened and reformatted in columns and rows to make it easier for the borrower to compare the terms of the new loan with the old one.  This revision also clarified the requirement that creditors consider all of the borrower’s circumstances rather than considering one factor in isolation.  The Bureaus also added a new paragraph to the Rule which provides that certain factors may not show that the borrower is receiving a reasonable, tangible net benefit but which must, nevertheless, be considered by creditors.

The Bureaus also emphasized that the Rule does not mandate that creditors use the form that is found as Attachment A to the Rule.  Rather, the Rule requires that lenders use the attached form or one substantially similar to it.  The Bureaus stated that, if a creditor wished to submit a form to the Bureaus for evaluation as to whether their form is “substantially similar,” it could do so.

c)  Detailed responses to comments regarding the reasonable, tangible net benefit form
The Bureaus agreed that the term “amortization period” may not be understood by all borrowers, and the Bureaus thus changed this term so that it reads, “length of the repayment period.” The Bureaus also amended the term, “cash in excess of fees” to “amount of cash out (or paid to others).” 

The Bureaus were of the opinion that, under ordinary circumstances, “Bona fide personal need” requires certain extenuating circumstances to justify the benefit to the borrower, including, but not limited to, satisfying a tax lien, responding to a court order, honoring a divorce settlement, satisfying medical expenses, or obtaining a loan for educational expenses.  However, with respect to the question of who determines what qualifies as a “bona fide personal need,” the Bureaus amended that part of the form so that it is clear that this determination is one made by the borrower, bearing in mind that the borrower’s need cannot be patently unreasonable.  

The Bureaus decided not to elaborate on the factor, “change in amortization period” (other than to simplify it to “length of repayment period,” as noted above) because (a) the reconstituted form requires creditors to provide the repayment periods for both the new and old loans and (b) the form was amended to clarify that creditors are required to consider all the circumstances of the borrower in determining reasonable, tangible net benefit.  The Bureaus recognized that lengthening the repayment period would be beneficial to some borrowers, while shortening the repayment period would be beneficial to others.  The Bureaus determined that the determination as to whether the change is beneficial to the borrower is one that must be made on a case-by-case basis, taking into account all the circumstances.  

The Bureaus amended the form and the Rule to make clear that the borrower may either receive a reasonable amount of cash in excess of fees or may designate a third party recipient.

That portion of the reconstituted form dealing with refinancing of loans from adjustable to fixed rates, like the other factors, requires the creditor to input information regarding the old and new loans.  The Bureaus determined that the question of whether or not refinancing from an adjustable to a fixed rate loan is, on balance, beneficial to the borrower would depend on a consideration of all the circumstances.

The Bureaus amended the Rule and the reasonable, tangible net benefit form so that the term “costs and fees” is clarified to mean only those costs and fees paid by the borrower.        

d)  Incorporation of the definition of “refinancing”  

The Bureaus agreed with several of those commenting that clarity would be served by incorporating a definition of “refinancing” in the Rule and did so by reference to the federal Regulation Z definition of “refinancing.” However, unlike the federal Regulation Z definition, the Rule’s definition of “refinancing” applies also to open-end credit transactions, in keeping with the underlying intent of the Act.    

e)  Inclusion of Home Equity Lines of Credit (HELOCs) from the reasonable, tangible net benefit analysis
The Bureaus determined that HELOCs were not to be given “safe harbor” treatment in the Rule.

f)  Reference on the form to the Bureaus and counseling

The Bureaus noted that there are several entities that provide objective, neutral counseling and, without mandating that they be referenced in the reasonable, tangible net benefit form, the Bureaus agreed that references to objective third-party counseling may be included in the form.  
The Bureaus also agreed that it is in the public interest to include both Bureaus’ contact information on the form in case a borrower has any questions about the loan or creditor. 

g) Time frame for providing the reasonable, tangible net benefit form to borrowers
The Bureaus noted that the Rule already makes clear that the form, or one substantially similar to it, must be provided prior to or upon making the new loan.  If the terms of the refinancing change after a mortgage broker explains its determination to a borrower and signs the form, the creditor must explain the changes to the borrower and complete an additional form. 

h)  Use of the definition “fully indexed rate”
The Bureaus noted that Rule requires an analysis of a loan at its fully indexed rate and took into consideration that this rate is simple to calculate and widely understood.  The Bureaus further noted that using the fully indexed rate should strike a balance between the need to create clear guidelines for creditors with the need to protect borrowers.  By using the term “fully indexed rate,” the Rule would prevent creditors from using so-called teaser rates when calculating tangible net benefit or ability to pay.  

i)  References to the HUD-1 Form
The Bureaus amended the Rule and the form to reference HUD settlement statements generally, if one is used at all.

j) Use of the term “weighted average”
The Bureaus determined that it was important to calculate a weighted average interest rate to enable comparison with the interest rate of the new loan.  By way of example, one method for calculating a weighted average would be to use the following formula:

OPB X Current Interest = YIA

Total YIA  =  weighted average interest rate (in decimal form) 
Total OPB

where OPB is the outstanding principal balance, Total OPB is the outstanding principal balance for all the loans, YIA is the yearly interest amount, and Total YIA is the yearly interest amount for all the loans. 

k)  Use of the composite rate calculation
The Rule was amended to use the fully indexed rate in the tangible net benefit analysis. The Bureaus believed that this analysis would provide a reasonable comparison of the new monthly payment with the payment on the loan or loans being refinanced, including adjustable loans.  

l)  Pipeline loans 
The Bureaus agreed with several of those commenting that the Rule would only apply to loan applications received after January 1, 2008 and amended the effective date of the Rule accordingly.  

m)  Application of the Rule
The Bureaus stated that all mortgage brokers involved in mortgage lending in Maine would be subject to the Rule.  The Rule applies to “creditors”; pursuant to section 8-103(1-A)(L) of the Act, mortgage brokers are included in the definition of “creditors.”  The definition of “mortgage broker” refers to the federal definition of “mortgage broker” found in 24 C.F.R. 3500.2.  That definition is not related to, or dependent upon, the type of institution with which the mortgage broker works. 

n)  References to federal laws and terms
The Bureaus determined that consistency between the Act and the Rule was best achieved by including references to the federal terms.    



