
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

GUIDE TO PRE-EMPLOYMENT INQUIRIES 
 

I. The Maine Human Rights Act (“MHRA”) provides that it 
is unlawful employment discrimination for an employer, 
employment agency, or labor organization, prior to 
admission or membership of any individual, to elicit or 
attempt to elicit information directly or indirectly 
pertaining to race or color, sex, sexual orientation, 
physical or mental disability, religion, age, ancestry or 
national origin, any previous assertion of a claim or 
right under the Workers’ Compensation Act, or any 
previous actions that are protected under the 
Whistleblowers’ Protection Act, unless such inquires 
are based on a bona fide occupational qualification 
(“BFOQ”). 

II. The BFOQ exception is construed very narrowly, and 
the employer, employment agency, or labor 
organization must prove that (1) the essence of the 
business operation requires the discriminatory practice 
and (2) the employer, employment agency, or labor 
organization had a factual basis to believe that all or 
substantially all persons in the excluded category would 
be unable to safely or efficiently perform the duties of 
the job involved. 

III. Pre-employment inquiries that are made in 
conformance with the instructions from, or requirements 
of, an agency or agencies of the local, state, or federal 
government in connection with the administration of fair 
employment practices programs are not unlawful under 
the MHRA. 

IV. Nor does the MHRA prohibit asking an applicant to 
voluntarily provide information that would aid in 
compliance with a valid affirmative action plan. 

V. The following guide pertains only to inquiries directed to 
an individual prior to hire or membership.  Once the 
applicant is hired or is a member, with the exception of 
inquires concerning disability, the MHRA may not 
prohibit an employer, employment agency, or labor 
organization from asking the questions that are listed 
as unlawful inquires.  Depending on the circumstances, 
however, such questions may form the basis of an 
unlawful harassment claim or become evidence in a 
subsequent discrimination claim. 

VI. This list of acceptable and unacceptable questions by 
no means includes all inquiries that may be unlawful or 
lawful but is meant to be illustrative of questions 
frequently asked.  (Rev. 07/2012). 
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