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(e)(1) A reasonable factor other than age is a non-age factor that is objectively reasonable when
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29 C.F.R. § 1625.7 Page 2 

must be decided on the basis of all the particular facts and circumstances surrounding each indi
vidual situation. To establish the RFOA defense, an employer must show that the employment 
practice was both reasonably designed to further or achieve a legitimate business purpose and 
administered in a way that reasonably achieves that purpose in light of the particular facts and 
circumstances that were known, or should have been known, to the employer. 

(2) Considerations that are relevant to whether a practice is based on a reasonable factor other 
than age include, but are not limited to: 

(i) The extent to which the factor is related to the employer's stated business purpose; 

(ii) The extent to which the employer defined the factor accurately and applied the factor fairly 
and accurately, including the extent to which managers and supervisors were given guidance 
or training about how to apply the factor and avoid discrimination; 

(iii) The extent to which the employer limited supervisors' discretion to assess employees 
subjectively, particularly where the criteria that the supervisors were asked to evaluate are 
known to be subject to negative age-based stereotypes; 

(iv) The extent to which the employer assessed the adverse impact of its employment practice 
on older workers; and 

(v) The degree of the harm to individuals within the protected age group, in terms of both the 
extent of injury and the numbers of persons adversely affected, and the extent to which the 
employer took steps to reduce the harm, in light of the burden of undertaking such steps. 

(3) No specific consideration or combination of considerations need be present for a differen
tiation to be based on reasonable factors other than age. Nor does the presence of one of these 
considerations automatically establish the defense. 

(f) A differentiation based on the average cost of employing older employees as a group is un
lawful except with respect to employee benefit plans which qualify for the section 4(f) (2) excep
tion to the Act. 

[77 FR 19095, March 30, 2012] 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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(d) It should be noted that seniority systems which segregate, classify, or otherwise discriminate 
against individuals on the basis of race, color, religion, sex, or national origin, are prohibited under 
title VII of the Civil Rights Act of 1964, where that Act otherwise applies. The “bona fides” of 
such a system will be closely scrutinized to ensure that such a system is, in fact, bona fide under the 
ADEA. 

[53 FR 5972, Feb. 29, 1988; 53 FR 15673, May 3, 1988] 
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respective of age: Provided, Tha hat such retirement is pursuant to the terms of a reetirement or pen
sion plan meeting the requireme ents of section 4(f)(2).” See 34 FR 9709 (June une 21, 1969) . The 
Department took the position tha hat in order to meet the requirements of section 4 4(f)(2), the invol
untary retirement provision had tto be (i) contained in a bona fide pension or ret tirement plan, (ii) 
required by the terms of the plan a and not optional, and (iii) essential to the plan's eecconomic survival 
or to some other legitimate businneess purpose--i.e., the provision was not in the plaan as the result of 
arbitrary discrimination on the ba  basis of age. 

(2) As revised by the 1978 am mendments, section 4(f)(2) was amended by addi dding the following 
clause at the end: 

and no such seniority system m or employee benefit plan shall require or permiit the involuntary 
retirement of any individual sspecified by section 12(a) of this Act because o of the age of such 
individual * * *. 

Comment [J10]: This is not inc 
is applicable only to the ADEA. 

cluded because it 
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The Conference Committee Report expressly states that this amendment is intended “to make 
absolutely clear one of the original purposes of this provision, namely, that the exception does 
not authorize an employer to require or permit involuntary retirement of an employee within 
the protected age group on account of age” (H.R. Rept. No. 95–950, p. 8). 

(b)(1) The amendment applies to all new and existing seniority systems and employee benefit 
plans. Accordingly, any system or plan provision requiring or permitting involuntary retirement is 
unlawful, regardless of whether the provision antedates the 1967 Act or the 1978 amendments. 

(2) Where lawsuits pending on the date of enactment (April 6, 1978) or filed thereafter chal
lenge involuntary retirements which occurred either before or after that date, the amendment 
applies. 

(c)(1) The amendment protects all individuals covered by section 12(a) of the Act. Section 12(a) 
was amended in October of 1986 by the Age Discrimination in Employment Amendments of 
1986, Pub.L. 99–592, 100 Stat. 3342 (1986), which removed the age 70 limit. Section 12(a) pro
vides that the Act's prohibitions shall be limited to individuals who are at least forty years of age. 
Accordingly, unless a specific exemption applies, an employer can no longer force retirement or 
otherwise discriminate on the basis of age against an individual because (s)he is 70 or older. 

(2) The amendment to section 12(a) of the Act became effective on January 1, 1987, except 
with respect to any employee subject to a collective bargaining agreement containing a pro
vision that would be superseded by such amendment that was in effect on June 30, 1986, and 
which terminates after January 1, 1987. In that case, the amendment is effective on the ter
mination of the agreement or January 1, 1990, whichever comes first. 

(d) Neither section 4(f)(2) nor any other provision of the Act makes it unlawful for a plan to permit 
individuals to elect early retirement at a specified age at their own option. Nor is it unlawful for a 
plan to require early retirement for reasons other than age. 

[52 FR 23811, June 25, 1987; 53 FR 5973, Feb. 29, 1988] 

SOURCE: 46 FR 47726, Sept. 29, 1981; 53 FR 5972, Feb. 29, 1988; 72 FR 36875, July 6, 2007; 72 
FR 72944, Dec. 26, 2007, unless otherwise noted. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



 

         
      

 

29 C.F.R. § 1625.9 Page 3 

AUTHORITY: 81 Stat. 602; 29 U.S.C. 621; 5 U.S.C. 301; Secretary's Order No. 10–68; Secre
tary's Order No. 11–68; Sec. 9, 81 Stat. 605; 29 U.S.C. 628; sec. 12, 29 U.S.C. 631, Pub.L. 99–592,
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Effective:[See Text Amendments]

Code of Federal Regulations Currentness
Title 29. Labor

Subtitle B. Regulations Relating to Labor
Chapter XIV. Equal Employment Opportunity Commission

Part 1625. Age Discrimination in Employment Act (Refs & Annos)
Subpart A. Interpretations

§ 1625.10 Costs and benefits under employee benefit plans.

(a)(1) General. Section 4(f)(2) of the Act provides that it is not unlawful for an employer, em-
ployment agency, or labor organization

to observe the terms of * * * any bona fide employee benefit plan such as a retirement, pension, or
insurance plan, which is not a subterfuge to evade the purposes of this Act, except that no such
employee benefit plan shall excuse the failure to hire any individual, and no such * * * employee
benefit plan shall require or permit the involuntary retirement of any individual specified by sec-
tion 12(a) of this Act because of the age of such individuals.

The legislative history of this provision indicates that its purpose is to permit age-based reductions
in employee benefit plans where such reductions are justified by significant cost considerations.
Accordingly, section 4(f)(2) does not apply, for example, to paid vacations and uninsured paid sick
leave, since reductions in these benefits would not be justified by significant cost considerations.
Where employee benefit plans do meet the criteria in section 4(f)(2), benefit levels for older
workers may be reduced to the extent necessary to achieve approximate equivalency in cost for
older and younger workers. A benefit plan will be considered in compliance with the statute where
the actual amount of payment made, or cost incurred, in behalf of an older worker is equal to that
made or incurred in behalf of a younger worker, even though the older worker may thereby receive
a lesser amount of benefits or insurance coverage. Since section 4(f)(2) is an exception from the
general non-discrimination provisions of the Act, the burden is on the one seeking to invoke the
exception to show that every element has been clearly and unmistakably met. The exception must
be narrowly construed. The following sections explain three key elements of the exception:

Comment [J11]: A reference
included in the new MHRA Reg.
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Code of Federal Regulations Cur urrentness 
Title 29. Labor 

Subtitle B. Regulations Rela ating to Labor 
Chapter XIV. Equal Employm oyment Opportunity Commission 

Part 1625. Age Discrimmination in Employment Act (Refs & Annos) 
Subpart A. Interpretaations

§ 1625.10 Costs an  and benefits under employee benefit plans. 

(a)(1) General. Section 4(f)(2) o of the Act provides that it is not unlawful for a an employer, em
ployment agency, or labor organi nization 

to observe the terms of * * * any bona fide employee benefit plan such as a retiremment, pension, or 
insurance plan, which is not a subt ubterfuge to evade the purposes of this Act, exccept that no such 
employee benefit plan shall excus use the failure to hire any individual, and no suchh * * * employee 
benefit plan shall require or perm mit the involuntary retirement of any individual specified by se c
tion 12(a) of this Act because of  the age of such individuals. 

The legislative history of this pro ovision indicates that its purpose is to permit age--based reductions 
in employee benefit plans where e such reductions are justified by significant cos st considerations. 
Accordingly, section 4(f)(2) does s not apply, for example, to paid vacations and uni uninsured paid sick 
leave, since reductions in these be benefits would not be justified by significant cos st considerations. 
Where employee benefit plans do tdo meet the criteria in section 4(f)(2), benefit levels for older 
workers may be reduced to the e extent necessary to achieve approximate equiva alency in cost for 
older and younger workers. A benenefit plan will be considered in compliance with the statute where 
the actual amount of payment ma ade, or cost incurred, in behalf of an older workeer is equal to that 
made or incurred in behalf of a yo ounger worker, even though the older worker ma ay thereby receive 
a lesser amount of benefits or ins nsurance coverage. Since section 4(f)(2) is an ex xception from the 
general non-discrimination proviisions of the Act, the burden is on the one seekiing to invoke the 
exception to show that every elem ment has been clearly and unmistakably met. Th he exception must
be narrowly construed. The follo owing sections explain three key elements of the  exception: 
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(i) What a “bona fide employee benefit plan” is; 

(ii) What it means to “observe the terms” of such a plan; and 

(iii) What kind of plan, or plan provision, would be considered “a subterfuge to evade the 
purposes of [the] Act.” There is also a discussion of the application of the general rules gov
erning all plans with respect to specific kinds of employee benefit plans. 

(2) Relation of section 4(f)(2) to sections 4(a), 4(b) and 4(c). Sections 4(a), 4(b) and 4(c) 
prohibit specified acts of discrimination on the basis of age. Section 4(a) in particular makes it 
unlawful for an employer to “discriminate against any individual with respect to his co m
pensation, terms, conditions, or privileges of employment, because of such individual's age * * 
*.” Section 4(f)(2) is an exception to this general prohibition. Where an employer under an 
employee benefit plan provides the same level of benefits to older workers as to younger 
workers, there is no violation of section 4(a), and accordingly the practice does not have to be 
justified under section 4(f)(2). 

(b) Bona fide employee benefit plan. Section 4(f)(2) applies only to bona fide employee benefit 
plans. A plan is considered “bona fide” if its terms (including cessation of contributions or acc ruals 
in the case of retirement income plans) have been accurately described in writing to all employees 
and if it actually provides the benefits in accordance with the terms of the plan. Notifying e m
ployees promptly of the provisions and changes in an employee benefit plan is essential if they are 
to know how the plan affects them. For these purposes, it would be sufficient under the ADEA for 
employers to follow the disclosure requirements of ERISA and the regulations thereunder. The 
plan must actually provide the benefits its provisions describe, since otherwise the notification of 
the provisions to employees is misleading and inaccurate. An “employee benefit plan” is a plan, 
such as a retirement, pension, or insurance plan, which provides employees with what are fre
quently referred to as “fringe benefits.” The term does not refer to wages or salary in cash; neither 
section 4(f)(2) nor any other section of the Act excuses the payment of lower wages or salary to 
older employees on account of age. Whether or not any particular employee benefit plan may 
lawfully provide lower benefits to older employees on account of age depends on whether all of 
the elements of the exception have been met. An “employee-pay-all” employee benefit plan is one 
of the “terms, conditions, or privileges of employment” with respect to which discrimination on 
the basis of age is forbidden under section 4(a)(1). In such a plan, benefits for older workers may 
be reduced only to the extent and according to the same principles as apply to other plans under 
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section 4(f)(2). 

(c) “To observe the terms” of a plan. In order for a bona fide employee benefit plan which provides 
lower benefits to older employees on account of age to be within the section 4(f)(2) exception, the 
lower benefits must be provided in “observ[ance of] the terms of” the plan. As this statutory text 
makes clear, the section 4(f)(2) exception is limited to otherwise discriminatory actions which are 
actually prescribed by the terms of a bona fide employee benefit plan. Where the employer, em
ployment agency, or labor organization is not required by the express provisions of the plan to 
provide lesser benefits to older workers, section 4(f)(2) does not apply. Important purposes are 
served by this requirement. Where a discriminatory policy is an express term of a benefit plan, 
employees presumably have some opportunity to know of the policy and to plan (or protest) ac
cordingly. Moreover, the requirement that the discrimination actually be prescribed by a plan 
assures that the particular plan provision will be equally applied to all employees of the same age. 
Where a discriminatory provision is an optional term of the plan, it permits individual, discre
tionary acts of discrimination, which do not fall within the section 4(f)(2) exception. 

(d) Subterfuge. In order for a bona fide employee benefit plan which prescribes lower benefits for 
older employees on account of age to be within the section 4(f)(2) exception, it must not be “a 
subterfuge to evade the purposes of [the] Act.” In general, a plan or plan provision which pre
scribes lower benefits for older employees on account of age is not a “subterfuge” within the 
meaning of section 4(f)(2), provided that the lower level of benefits is justified by age-related cost 
considerations. (The only exception to this general rule is with respect to certain retirement plans. 
See paragraph (f)(4) of this section.) There are certain other requirements that must be met in order 
for a plan not to be a subterfuge. These requirements are set forth below. 

(1) Cost data--general. Cost data used in justification of a benefit plan which provides lower 
benefits to older employees on account of age must be valid and reasonable. This standard is 
met where an employer has cost data which show the actual cost to it of providing the partic
ular benefit (or benefits) in question over a representative period of years. An employer may 
rely in cost data for its own employees over such a period, or on cost data for a larger group of 
similarly situated employees. Sometimes, as a result of experience rating or other causes, an 
employer incurs costs that differ significantly from costs for a group of similarly situated 
employees. Such an employer may not rely on cost data for the similarly situated employees 
where such reliance would result in significantly lower benefits for its own older employees. 
Where reliable cost information is not available, reasonable projections made from existing 
cost data meeting the standards set forth above will be considered acceptable. 
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(2) Cost data--Individual benefit basis and “benefit package” basis. Cost comparisons and 
adjustments under section 4(f)(2) must be made on a benefit-by-benefit basis or on a “benefit 
package” basis, as described below. 

(i) Benefit-by-benefit basis. Adjustments made on a benefit-by-benefit basis must be made in 
the amount or level of a specific form of benefit for a specific event or contingency. For ex
ample, higher group term life insurance costs for older workers would justify a corresponding 
reduction in the amount of group term life insurance coverage for older workers, on the basis of 
age. However, a benefit-by-benefit approach would not justify the substitution of one form of 
benefit for another, even though both forms of benefit are designed for the same contingency, 
such as death. See paragraph (f)(1) of this section. 

(ii) “Benefit package” basis. As an alternative to the benefit-by-benefit basis, cost comparisons 
and adjustments under section 4(f)(2) may be made on a limited “benefit package” basis. 
Under this approach, subject to the limitations described below, cost comparisons and ad
justments can be made with respect to section 4(f)(2) plans in the aggregate. This alternative 
basis provides greater flexibility than a benefit-by-benefit basis in order to carry out the de
clared statutory purpose “to help employers and workers find ways of meeting problems 
arising from the impact of age on employment.” A “benefit package” approach is an alternative 
approach consistent with this purpose and with the general purpose of section 4(f)(2) only if it 
is not used to reduce the cost to the employer or the favorability to the employees of overall 
employee benefits for older employees. A “benefit package” approach used for either of these 
purposes would be a subterfuge to evade the purposes of the Act. In order to assure that such a 
“benefit package” approach is not abused and is consistent with the legislative intent, it is 
subject to the limitations described in paragraph (f), which also includes a general example. 

(3) Cost data--five year maximum basis. Cost comparisons and adjustments under section 
4(f)(2) may be made on the basis of age brackets of up to 5 years. Thus a particular benefit may 
be reduced for employees of any age within the protected age group by an amount no greater 
than that which could be justified by the additional cost to provide them with the same level of 
the benefit as younger employees within a specified five-year age group immediately pre
ceding theirs. For example, where an employer chooses to provide unreduced group term life 
insurance benefits until age 60, benefits for employees who are between 60 and 65 years of age 
may be reduced only to the extent necessary to achieve approximate equivalency in costs with 
employees who are 55 to 60 years old. Similarly, any reductions in benefit levels for 65 to 70 
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year old employees cannot exceed an amount which is proportional to the additional costs for 
their coverage over 60 to 65 year old employees. 

(4) Employee contributions in support of employee benefit plans-

(i) As a condition of employment. An older employee within the protected age group may not 
be required as a condition of employment to make greater contributions than a younger e m
ployee in support of an employee benefit plan. Such a requirement would be in effect a man
datory reduction in take-home pay, which is never authorized by section 4(f)(2), and would 
impose an impediment to employment in violation of the specific restrictions in section 4(f)(2). 

(ii) As a condition of participation in a voluntary employee benefit plan. An older employee 
within the protected age group may be required as a condition of participation in a voluntary 
employee benefit plan to make a greater contribution than a younger employee only if the older 
employee is not thereby required to bear a greater proportion of the total premium cost (em
ployer-paid and employee-paid) than the younger employee. Otherwise the requirement would 
discriminate against the older employee by making compensation in the form of an employer 
contribution available on less favorable terms than for the younger employee and denying that 
compensation altogether to an older employee unwilling or unable to meet the less favorable 
terms. Such discrimination is not authorized by section 4(f)(2). This principle applies to three 
different contribution arrangements as follows: 

(A) Employee-pay-all plans. Older employees, like younger employees, may be required to 
contribute as a condition of participation up to the full premium cost for their age. 

(B) Non-contributory (“employer-pay-all”) plans. Where younger employees are not re
quired to contribute any portion of the total premium cost, older employees may not be 
required to contribute any portion. 

(C) Contributory plans. In these plans employers and participating employees share the 
premium cost. The required contributions of participants may increase with age so long as 
the proportion of the total premium required to be paid by the participants does not increase 
with age. 

(iii) As an option in order to receive an unreduced benefit. An older employee may be given the 
option, as an individual, to make the additional contribution necessary to receive the same 
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level of benefits as a younger employee (provided that the contemplated reduction in benefits 
is otherwise justified by section 4(f)(2)). 

(5) Forfeiture clauses. Clauses in employee benefit plans which state that litigation or partic
ipation in any manner in a formal proceeding by an employee will result in the forfeiture of his 
rights are unlawful insofar as they may be applied to those who seek redress under the Act. 
This is by reason of section 4(d) which provides that it is unlawful for an employer, e m
ployment agency, or labor organization to discriminate against any individual because such 
individual “has made a charge, testified, assisted, or participated in any manner in an inve s
tigation, proceeding, or litigation under this Act.” 

(6) Refusal to hire clauses. Any provision of an employee benefit plan which requires or 
permits the refusal to hire an individual specified in section 12(a) of the Act on the basis of age 
is a subterfuge to evade the purposes of the Act and cannot be excused under section 4(f)(2). 

(7) Involuntary retirement clauses. Any provision of an employee benefit plan which requires 
or permits the involuntary retirement of any individual specified in section 12(a) of the Act on 
the basis of age is a subterfuge to evade the purpose of the Act and cannot be excused under 
section 4(f)(2). 

(e) Benefits provided by the Government. An employer does not violate the Act by permitting 
certain benefits to be provided by the Government, even though the availability of such benefits 
may be based on age. For example, it is not necessary for an employer to provide health benefits 
which are otherwise provided to certain employees by Medicare. However, the availability of 
benefits from the Government will not justify a reduction in employer-provided benefits if the 
result is that, taking the employer-provided and Government-provided benefits together, an older 
employee is entitled to a lesser benefit of any type (including coverage for family and/or de
pendents) than a similarly situated younger employee. For example, the availability of certain 
benefits to an older employee under Medicare will not justify denying an older employee a benefit 
which is provided to younger employees and is not provided to the older employee by Medicare. 

(f) Application of section 4(f)(2) to various employee benefit plans-

(1) Benefit-by-benefit approach. This portion of the interpretation discusses how a bene
fit-by-benefit approach would apply to four of the most common types of employee benefit 
plans. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



 

            
         

            
             

            
        

  

        
          

       
            

              
        

            
            

           
          

          
            
 

   

           
 

           
         

      
          

           

29 C.F.R. § 1625.10 Page 7 

(i) Life insurance. It is not uncommon for life insurance coverage to remain constant until a 
specified age, frequently 65, and then be reduced. This practice will not violate the Act (even if 
reductions start before age 65), provided that the reduction for an employee of a particular age 
is no greater than is justified by the increased cost of coverage for that employee's specific age 
bracket encompassing no more than five years. It should be noted that a total denial of life 
insurance, on the basis of age, would not be justified under a benefit-by-benefit analysis. 
However, it is not unlawful for life insurance coverage to cease upon separation from service. 

(ii) Long-term disability. Under a benefit-by-benefit approach, where employees who are 
disabled at younger ages are entitled to long-term disability benefits, there is no cost--based 
justification for denying such benefits altogether, on the basis of age, to employees who are 
disabled at older ages. It is not unlawful to cut off long-term disability benefits and coverage 
on the basis of some non-age factor, such as recovery from disability. Reductions on the basis 
of age in the level or duration of benefits available for disability are justifiable only on the basis 
of age-related cost considerations as set forth elsewhere in this section. An employer which 
provides long-term disability coverage to all employees may avoid any increases in the cost to 
it that such coverage for older employees would entail by reducing the level of benefits 
available to older employees. An employer may also avoid such cost increases by reducing the 
duration of benefits available to employees who become disabled at older ages, without re
ducing the level of benefits. In this connection, the Department would not assert a violation 
where the level of benefits is not reduced and the duration of benefits is reduced in the fol
lowing manner: 

(A) With respect to disabilities which occur at age 60 or less, benefits cease at age 65. 

(B) With respect to disabilities which occur after age 60, benefits cease 5 years after dis
ablement. Cost data may be produced to support other patterns of reduction as well. 

(iii) Retirement plans-

(A) Participation. No employee hired prior to normal retirement age may be excluded from 
a defined contribution plan. With respect to defined benefit plans not subject to the Em
ployee Retirement Income Security Act (ERISA), Pub.L. 93–406, 29 U.S.C. 1001, 1003(a) 
and (b), an employee hired at an age more than 5 years prior to normal retirement age may 
not be excluded from such a plan unless the exclusion is justifiable on the basis of cost 
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considerations as set forth elsewhere in this section. With respect to defined benefit plans 
subject to ERISA, such an exclusion would be unlawful in any case. An employee hired 
less than 5 years prior to normal retirement age may be excluded from a defined benefit 
plan, regardless of whether or not the plan is covered by ERISA. Similarly, any employee 
hired after normal retirement age may be excluded from a defined benefit plan. 

(2) “Benefit package” approach. A “benefit package” approach to compliance under section 
4(f)(2) offers greater flexibility than a benefit-by-benefit approach by permitting deviations 
from a benefit-by-benefit approach so long as the overall result is no lesser cost to the em
ployer and no less favorable benefits for employees. As previously noted, in order to assure 
that such an approach is used for the benefit of older workers and not to their detriment, and is 
otherwise consistent with the legislative intent, it is subject to limitations as set forth below: 

(i) A benefit package approach shall apply only to employee benefit plans which fall within 
section 4(f)(2). 

(ii) A benefit package approach shall not apply to a retirement or pension plan. The 1978 
legislative history sets forth specific and comprehensive rules governing such plans, which 
have been adopted above. These rules are not tied to actuarially significant cost considerations 
but are intended to deal with the special funding arrangements of retirement or pension plans. 
Variations from these special rules are therefore not justified by variations from the cost-based 
benefit-by-benefit approach in other benefit plans, nor may variations from the special rules 
governing pension and retirement plans justify variations from the benefit-by-benefit approach 
in other benefit plans. 

(iii) A benefit package approach shall not be used to justify reductions in health benefits 
greater than would be justified under a benefit-by-benefit approach. Such benefits appear to be 
of particular importance to older workers in meeting “problems arising from the impact of age” 
and were of particular concern to Congress. Therefore, the “benefit package” approach may 
not be used to reduce health insurance benefits by more than is warranted by the increase in the 
cost to the employer of those benefits alone. Any greater reduction would be a subterfuge to 
evade the purpose of the Act. 

(iv) A benefit reduction greater than would be justified under a benefit-by-benefit approach 
must be offset by another benefit available to the same employees. No employees may be 
deprived because of age of one benefit without an offsetting benefit being made available to 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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them. 

(v) Employers who wish to justify benefit reductions under a benefit package approach must 
be prepared to produce data to show that those reductions are fully justified. Thus employers 
must be able to show that deviations from a benefit-by-benefit approach do not result in lesser 
cost to them or less favorable benefits to their employees. A general example consistent with 
these limitations may be given. Assume two employee benefit plans, providing Benefit “A” 
and Benefit “B.” Both plans fall within section 4(f)(2), and neither is a retirement or pension 
plan subject to special rules. Both benefits are available to all employees. Age-based cost in
creases would justify a 10% decrease in both benefits on a benefit-by-benefit basis. The af
fected employees would, however, find it more favorable--that is, more consistent with 
meeting their needs--for no reduction to be made in Benefit “A” and a greater reduction to be 
made in Benefit “B.” This “trade-off” would not result in a reduction in health benefits. The 
“trade-off” may therefore be made. The details of the “trade-off” depend on data on the relative 
cost to the employer of the two benefits. If the data show that Benefit “A” and Benefit “B” cost 
the same, Benefit “B” may be reduced up to 20% if Benefit “A” is unreduced . If the data show 
that Benefit “A” costs only half as much as Benefit “B”, however, Benefit “B” may be reduced 
up to only 15% if Benefit “A” is unreduced, since a greater reduction in Benefit “B” would 
result in an impermissible reduction in total benefit costs. 

(g) Relation of ADEA to State laws. The ADEA does not preempt State age discrimination in 
employment laws. However, the failure of the ADEA to preempt such laws does not affect the 
issue of whether section 514 of the Employee Retirement Income Security Act (ERISA) preempts 
State laws which related to employee benefit plans. 

[44 FR 30658, May 25, 1979; 52 FR 23812, June 25, 1987; 53 FR 5973, Feb. 29, 1988] 

SOURCE: 46 FR 47726, Sept. 29, 1981; 53 FR 5972, Feb. 29, 1988; 72 FR 36875, July 6, 2007; 72 
FR 72944, Dec. 26, 2007, unless otherwise noted. 

AUTHORITY: 81 Stat. 602; 29 U.S.C. 621; 5 U.S.C. 301; Secretary's Order No. 10–68; Secre
tary's Order No. 11–68; Sec. 9, 81 Stat. 605; 29 U.S.C. 628; sec. 12, 29 U.S.C. 631, Pub.L. 99–592, 
100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978, 43 FR 19807. 

29 C. F. R. § 1625.10, 29 CFR § 1625.10 
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The term institution of higher education means an educational institution in any State which (1) 
admits as regular students only persons having a certificate of graduation from a school providing 
secondary education, or the recognized equivalent of such a certificate, (2) is legally authorized 
within such State to provide a program of education beyond secondary education, (3) provides an 
educational program for which it awards a bachelor's degree or provides not less than a two-year 
program which is acceptable for full credit toward such a degree, (4) is a public or other nonprofit 
institution, and (5) is accredited by a nationally recognized accrediting agency or association or, if 
not so accredited, (A) is an institution with respect to which the Commissioner has determined that 
there is satisfactory assurance, considering the resources available to the institution, the period of 
time, if any, during which it has operated, the effort it is making to meet accreditation standards, 
and the purpose for which this determination is being made, that the institution will meet the ac
creditation standards of such an agency or association within a reasonable time, or (B) is an in
stitution whose credits are accepted, on transfer, by not less than three institutions which are so 
accredited, for credit on the same basis as if transferred from an institution so accredited. 

The definition encompasses almost all public and private universities and two and four year col
leges. The omitted portion of the text of section 1201(a) refers largely on one–year technical 
schools which generally do not grant tenure to employees but which, if they do, are also eligible to 
claim the exemption. 

(d)(1) Use of the term any employee indicates that application of the exemption is not limited to 
teachers, who are traditional recipients of tenure. The exemption may also be available with re
spect to other groups, such as academic deans, scientific researchers, professional librarians and 
counseling staff, who frequently have tenured status. 

(2) The Conference Committee Report on the 1978 amendments expressly states that the 
exemption does not apply to Federal employees covered by section 15 of the Act (H.R. Rept. 
No. 95–950, p. 10). 

(e)(1) The phrase unlimited tenure is not defined in the Act. However, the almost universally a c
cepted definition of academic “tenure” is an arrangement under which certain appointments in an 
institution of higher education are continued until retirement for age of physical disability, subject 
to dismissal for adequate cause or under extraordinary circumstances on account of financial ex
igency or change of institutional program. Adopting that definition, it is evident that the word 
unlimited refers to the duration of tenure. Therefore, a contract (or other similar arrangement) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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which is limited to a specific term (for example, one year or 10 years) will not meet the require
ments of the exemption. 

(2) The legislative history shows that Congress intended the exemption to apply only where the 
minimum rights and privileges traditionally associated with tenure are guaranteed to an em
ployee by contract or similar arrangement. While tenure policies and practices vary greatly 
from one institution to another, the minimum standards set forth in the 1940 Statement of 
Principles on Academic Freedom and Tenure, jointly developed by the Association of Amer
ican Colleges and the American Association of University Professors, have enjoyed wide
spread adoption or endorsement. The 1940 Statement of Principles on academic tenure pro
vides as follows: 

(a) After the expiration of a probationary period, teachers or investigators should have per
manent or continuous tenure, and their service should be terminated only for adequate cause, 
except in the case of retirement for age, or under extraordinary circumstances because of f i
nancial exigencies. 

In the interpretation of this principle it is understood that the following represents acceptable 
academic practice: 

(1) The precise terms and conditions of every appointment should be stated in writing and 
be in the possession of both institution and teacher before the appointment is consum
mated. 

(2) Beginning with appointment to the rank of full-time instructor or a higher rank, the 
probationary period should not exceed seven years, including within this period full-time 
service in all institutions of higher education; but subject to the proviso that when, after a 
term of probationary service of more than three years in one or more institutions, a teacher 
is called to another institution it may be agreed in writing that his new appointment is for a 
probationary period of not more than four years, even though thereby the person's total 
probationary period in the academic profession is extended beyond the normal maximum 
of seven years. Notice should be given at least one year prior to the expiration of the 
probationary period if the teacher is not to be continued in service after the expiration of 
that period. 

(3) During the probationary period a teacher should have the academic freedom that all 
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other members of the faculty have. 

(4) Termination for cause of a continuous appointment, or the dismissal for cause of a 
teacher previous to the expiration of a term appointment, should, if possible, be considered 
by both a faculty committee and the governing board of the institution. In all cases where 
the facts are in dispute, the accused teacher should be informed before the hearing in 
writing of the charges against him and should have the opportunity to be heard in his own 
defense by all bodies that pass judgment upon his case. He should be permitted to have 
with him an advisor of his own choosing who may act as counsel.There should be a full 
stenographic record of the hearing available to the parties concerned. In the hearing of 
charges of incompetence the testimony should include that of teachers and other scholars, 
either from his own or from other institutions. Teachers on continuous appointment who 
are dismissed for reasons not involving moral turpitude should receive their salaries for at 
least a year from the date of notification of dismissal whether or not they are continued in 
their duties at the institution. 

(5) Termination of a continuous appointment because of financial exigency should be 
demonstrably bona fide. 

(3) A contract or similar arrangement which meets the standards in the 1940 Statement of 
Principles will satisfy the tenure requirements of the exemption. However, a tenure arrange
ment will not be deemed inadequate solely because it fails to meet these standards in every 
respect. For example, a tenure plan will not be deemed inadequate solely because it includes a 
probationary period somewhat longer than seven years. Of course, the greater the deviation 
from the standards in the 1940 Statement of Principles, the less likely it is that the employee in 
question will be deemed subject to “unlimited tenure” within the meaning of the exemption. 
Whether or not a tenure arrangement is adequate to satisfy the requirements of the exemption 
must be determined on the basis of the facts of each case. 

(f) Employees who are not assured of a continuing appointment either by contract of unlimited 
tenure or other similar arrangement (such as a State statute) would not, of course, be exempted 
from the prohibitions against compulsory retirement, even if they perform functions identical to 
those performed by employees with appropriate tenure. 

(g) An employee within the exemption can lawfully be forced to retire on account of age at age 70 
(see paragraph (a)(1) of this section). In addition, the employer is free to retain such employees, 
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either in the same position or status or in a different position or status: Provided, That the em
ployee voluntarily accepts this new position or status. For example, an employee who falls within 
the exemption may be offered a nontenured position or part-time employment. An employee who 
accepts a nontenured position or part-time employment, however, may not be treated any less 
favorably, on account of age, than any similarly situated younger employee (unless such less f a
vorable treatment is excused by an exception to the Act). 

[44 FR 66799, Nov. 21, 1979; 45 FR 43704, June 30, 1980; 45 FR 51547, Aug. 4, 1980; 53 FR 
5973, Feb. 29, 1988] 

SOURCE: 46 FR 47726, Sept. 29, 1981; 53 FR 5972, Feb. 29, 1988; 72 FR 36875, July 6, 2007; 72 
FR 72944, Dec. 26, 2007, unless otherwise noted. 

AUTHORITY: 81 Stat. 602; 29 U.S.C. 621; 5 U.S.C. 301; Secretary's Order No. 10–68; Secre
tary's Order No. 11–68; Sec. 9, 81 Stat. 605; 29 U.S.C. 628; sec. 12, 29 U.S.C. 631, Pub.L. 99–592, 
100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978, 43 FR 19807. 

29 C. F. R. § 1625.11, 29 CFR § 1625.11 
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(b) Since this provision is an exemption from the non-discrimination requirements of the Act, the
burden is on the one seeking to invoke the exemption to show that every element has been clearly
and unmistakably met. Moreover, as with other exemptions from the Act, this exemption must be
narrowly construed.

(c) An employee within the exemption can lawfully be forced to retire on account of age at age 65
or above. In addition, the employer is free to retain such employees, either in the same position or
status or in a different position or status. For example, an employee who falls within the exemption
may be offered a position of lesser status or a part-time position. An employee who accepts such a
new status or position, however, may not be treated any less favorably, on account of age, than any
similarly situated younger employee.
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(d)(1) In order for an employee to qualify as a “bona fide executive,” the employer must initially 
show that the employee satisfies the definition of a bona fide executive set forth in § 541.1 of this 
chapter. Each of the requirements in paragraphs (a) through (e) of § 541.1 [FN1] must be satisfied, 
regardless of the level of the employee's salary or compensation. 

1 So in original; designated paragraphs no longer contained in section. Part 541 was revised 
by 69 FR 22122–01, effective Aug. 23, 2004. 

(2) Even if an employee qualifies as an executive under the definition in § 541.1 of this 
chapter, the exemption from the ADEA may not be claimed unless the employee also meets the 
further criteria specified in the Conference Committee Report in the form of examples (see 
H.R. Rept. No. 95–950, p. 9). The examples are intended to make clear that the exemption does 
not apply to middle-management employees, no matter how great their retirement income, but 
only to a very few top level employees who exercise substantial executive authority over a 
significant number of employees and a large volume of business. As stated in the Conference 
Report (H.R. Rept. No. 95–950, p. 9): 

Typically the head of a significant and substantial local or regional operation of a corporation 
[or other business organization], such as a major production facility or retail establishment, but 
not the head of a minor branch, warehouse or retail store, would be covered by the term “bona 
fide executive.” Individuals at higher levels in the corporate organizational structure who 
possess comparable or greater levels of responsibility and authority as measured by established 
and recognized criteria would also be covered. 

The heads of major departments or divisions of corporations [or other business organizations] 
are usually located at corporate or regional headquarters. With respect to employees whose 
duties are associated with corporate headquarters operations, such as finance, marketing, legal, 
production and manufacturing (or in a corporation organized on a product line basis, the 
management of product lines), the definition would cover employees who head those divi
sions. 

In a large organization the immediate subordinates of the heads of these divisions sometimes 
also exercise executive authority, within the meaning of this exemption. The conferees intend 
the definition to cover such employees if they possess responsibility which is comparable to or 
greater than that possessed by the head of a significant and substantial local operation who 
meets the definition. 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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(e) The phrase “high policymaking position,” according to the Conference Report (H.R. Rept. No. 
95–950, p. 10), is limited to “* * * certain top level employees who are not ‘bona fide executives’ 
* * *.” Specifically, these are: 

* * * individuals who have little or no line authority but whose position and responsibility are such 
that they play a significant role in the development of corporate policy and effectively recommend 
the implementation thereof. 

For example, the chief economist or the chief research scientist of a corporation typically has little 
line authority. His duties would be primarily intellectual as opposed to executive or managerial. 
His responsibility would be to evaluate significant economic or scientific trends and issues, to 
develop and recommend policy direction to the top executive officers of the corporation, and he 
would have a significant impact on the ultimate decision on such policies by virtue of his expertise 
and direct access to the decisionmakers. Such an employee would meet the definition of a “high 
policymaking” employee. 

On the other hand, as this description makes clear, the support personnel of a “high policymaking” 
employee would not be subject to the exemption even if they supervise the development, and draft 
the recommendation, of various policies submitted by their supervisors. 

(f) In order for the exemption to apply to a particular employee, the employee must have been in a 
“bona fide executive or high policymaking position,” as those terms are defined in this section, for 
the two-year period immediately before retirement. Thus, an employee who holds two or more 
different positions during the two-year period is subject to the exemption only if each such job is 
an executive or high policymaking position. 

(g) The Conference Committee Report expressly states that the exemption is not applicable to 
Federal employees covered by section 15 of the Act (H.R. Rept. No. 95–950, p. 10). 

(h) The “annual retirement benefit,” to which covered employees must be entitled, is the sum of 
amounts payable during each one-year period from the date on which such benefits first become 
receivable by the retiree. Once established, the annual period upon which calculations are based 
may not be changed from year to year. 

(i) The annual retirement benefit must be immediately available to the employee to be retired 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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pursuant to the exemption. For purposes of determining compliance, “immediate” means that the 
payment of plan benefits (in a lump sum or the first of a series of periodic payments) must occur 
not later than 60 days after the effective date of the retirement in question. The fact that an em
ployee will receive benefits only after expiration of the 60–day period will not preclude his re
tirement pursuant to the exemption, if the employee could have elected to receive benefits within 
that period. 

(j)(1) The annual retirement benefit must equal, in the aggregate, at least $44,000. The manner of 
determining whether this requirement has been satisfied is set forth in § 1627.17(c). 

(2) In determining whether the aggregate annual retirement benefit equals at least $44,000, the 
only benefits which may be counted are those authorized by and provided under the terms of a 
pension, profit-sharing, savings, or deferred compensation plan. (Regulations issued pursuant 
to section 12(c)(2) of the Act, regarding the manner of calculating the amount of qualified re
tirement benefits for purposes of the exemption, are set forth in § 1627.17 of this chapter.) 

(k)(1) The annual retirement benefit must be “nonforfeitable.” Accordingly, the exemption may 
not be applied to any employee subject to plan provisions which could cause the cessation of 
payments to a retiree or result in the reduction of benefits to less than $44,000 in any one year. For 
example, where a plan contains a provision under which benefits would be suspended if a retiree 
engages in litigation against the former employer, or obtains employment with a competitor of the 
former employer, the retirement benefit will be deemed to be forfeitable. However, retirement 
benefits will not be deemed forfeitable solely because the benefits are discontinued or suspended 
for reasons permitted under section 411(a)(3) of the Internal Revenue Code. 

(2) An annual retirement benefit will not be deemed forfeitable merely because the minimum 
statutory benefit level is not guaranteed against the possibility of plan bankruptcy or is subject 
to benefit restrictions in the event of early termination of the plan in accordance with Treasury 
Regulation 1.401–4(c). However, as of the effective date of the retirement in question, there 
must be at least a reasonable expectation that the plan will meet its obligations. 

(Authority: Sec. 12(c)(1) of the Age Discrimination In Employment Act of 1967, as amended by 
sec. 802(c)(1) of the Older Americans Act Amendments of 1984, Pub.L. 98–459, 98 Stat. 1792)) 

[44 FR 66800, Nov. 21, 1979; 45 FR 43704, June 30, 1980; 50 FR 2544, Jan. 17, 1985; 53 FR 
5973, Feb. 29, 1988] 
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SOURCE: 46 FR 47726, Sept. 29, 1981; 53 FR 5972, Feb. 29, 1988; 72 FR 36875, July 6, 2007; 72 
FR 72944, Dec. 26, 2007, unless otherwise noted. 

AUTHORITY: 81 Stat. 602; 29 U.S.C. 621; 5 U.S.C. 301; Secretary's Order No. 10–68; Secre
tary's Order No. 11–68; Sec. 9, 81 Stat. 605; 29 U.S.C. 628; sec. 12, 29 U.S.C. 631, Pub.L. 99–592, 
100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978, 43 FR 19807. 

29 C. F. R. § 1625.12, 29 CFR § 1625.12 

Current through September 5, 2013; 78 FR 54593 
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furnished by the employer to an employee in connection with the waiver.
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Government.

(b) Wording of Waiver Agreements.

(1) Section 7(f)(1)(A) of the ADEA provides, as part of the minimum requirements for a knowing and
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(a) Introduction. 

(1) Congress amended the ADEA EA in 1990 to clarify the prohibitions against di discrimination on the 
basis of age. In Title II of OWBPAA, Congress addressed waivers of rights and clai ims under the ADEA, 
amending section 7 of the ADEA A by adding a new subsection (f). 

(2) Section 7(f)(1) of the ADEA expressly provides that waivers may be valid andnd enforceable under 
the ADEA only if the waiver is “kknowing and voluntary”. Sections 7(f)(1) and 7(f f)(2) of the ADEA set 
out the minimum requirements fo or determining whether a waiver is knowing and vo nd voluntary. 

(3) Other facts and circumstance es may bear on the question of whether the wa aiver is knowing and 
voluntary, as, for example, if ther re is a material mistake, omission, or misstateme ent in the information 
furnished by the employer to an e n employee in connection with the waiver. 

(4) The rules in this section apply y to all waivers of ADEA rights and claims, rega ardless of whether the 
employee is employed in the pr rivate or public sector, including employment bby the United States 
Government. 

(b) Wording of Waiver Agreements. 

(1) Section 7(f)(1)(A) of the ADEA EA provides, as part of the minimum requirement nts for a knowing and 
voluntary waiver, that: 
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The waiver is part of an agreement between the individual and the employer that is written in a manner 
calculated to be understood by such individual, or by the average individual eligible to participate. 

(2) The entire waiver agreement must be in writing. 

(3) Waiver agreements must be drafted in plain language geared to the level of understanding of the 
individual party to the agreement or individuals eligible to participate. Employers should take into 
account such factors as the level of comprehension and education of typical participants. Considera
tion of these factors usually will require the limitation or elimination of technical jargon and of long, 
complex sentences. 

(4) The waiver agreement must not have the effect of misleading, misinforming, or failing to inform 
participants and affected individuals. Any advantages or disadvantages described shall be presented 
without either exaggerating the benefits or minimizing the limitations. 

(5) Section 7(f)(1)(H) of the ADEA, relating to exit incentive or other employment termination pro
grams offered to a group or class of employees, also contains a requirement that information be 
conveyed “in writing in a manner calculated to be understood by the average participant.” T he same 
standards applicable to the similar language in section 7(f)(1)(A) of the ADEA apply here as well. 

(6) Section 7(f)(1)(B) of the ADEA provides, as part of the minimum requirements for a knowing and 
voluntary waiver, that “the waiver specifically refers to rights or claims under this Act.” Pursuant to 
this subsection, the waiver agreement must refer to the Age Discrimination in Employment Act 
(ADEA) by name in connection with the waiver. 

(7) Section 7(f)(1)(E) of the ADEA requires that an individual must be “advised in writing to consult 
with an attorney prior to executing the agreement.” 

(c) Waiver of future rights. 

(1) Section 7(f)(1)(C) of the ADEA provides that: 

A waiver may not be considered knowing and voluntary unless at a minimum ... the individual does 
not waive rights or claims that may arise after the date the waiver is executed. 
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(2) The waiver of rights or claims that arise following the execution of a waiver is prohibited. How
ever, section 7(f)(1)(C) of the ADEA does not bar, in a waiver that otherwise is consistent with stat
utory requirements, the enforcement of agreements to perform future employment-related actions such 
as the employee's agreement to retire or otherwise terminate employment at a future date. 

(d) Consideration. 

(1) Section 7(f)(1)(D) of the ADEA states that: 

A waiver may not be considered knowing and voluntary unless at a minimum * * * the individual 
waives rights or claims only in exchange for consideration in addition to anything of value to which 
the individual already is entitled. 

(2) “Consideration in addition” means anything of value in addition to that to which the individual is 
already entitled in the absence of a waiver. 

(3) If a benefit or other thing of value was eliminated in contravention of law or contract, express or 
implied, the subsequent offer of such benefit or thing of value in connection with a waiver will not 
constitute “consideration” for purposes of section 7(f)(1) of the ADEA. Whether such elimination as 
to one employee or group of employees is in contravention of law or contract as to other employees, or 
to that individual employee at some later time, may vary depending on the facts and circumstances of 
each case. 

(4) An employer is not required to give a person age 40 or older a greater amount of consideration than 
is given to a person under the age of 40, solely because of that person's membership in the protected 
class under the ADEA. 

(e) Time periods. 

(1) Section 7(f)(1)(F) of the ADEA states that: 

A waiver may not be considered knowing and voluntary unless at a minimum * * * 

(i) The individual is given a period of at least 21 days within which to consider the agreement; or 

(ii) If a waiver is requested in connection with an exit incentive or other employment termination 
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program offered to a group or class of employees, the individual is given a period of at least 45 days 
within which to consider the agreement. 

(2) Section 7(f)(1)(G) of the ADEA states: 

A waiver may not be considered knowing and voluntary unless at a minimum ... the agreement pro
vides that for a period of at least 7 days following the execution of such agreement, the individual may 
revoke the agreement, and the agreement shall not become effective or enforceable until the revoca
tion period has expired. 

(3) The term “exit incentive or other employment termination program” includes both voluntary and 
involuntary programs. 

(4) The 21 or 45 day period runs from the date of the employer's final offer. Material changes to the 
final offer restart the running of the 21 or 45 day period; changes made to the final offer that are not 
material do not restart the running of the 21 or 45 day period. The parties may agree that changes, 
whether material or immaterial, do not restart the running of the 21 or 45 day period. 

(5) The 7 day revocation period cannot be shortened by the parties, by agreement or otherwise. 

(6) An employee may sign a release prior to the end of the 21 or 45 day time period, thereby com
mencing the mandatory 7 day revocation period. This is permissible as long as the employee's decision 
to accept such shortening of time is knowing and voluntary and is not induced by the employer 
through fraud, misrepresentation, a threat to withdraw or alter the offer prior to the expiration of the 21 
or 45 day time period, or by providing different terms to employees who sign the release prior to the 
expiration of such time period. However, if an employee signs a release before the expiration of the 21 
or 45 day time period, the employer may expedite the processing of the consideration provided in 
exchange for the waiver. 

(f) Informational requirements. 

(1) Introduction. 

(i) Section 7(f)(1)(H) of the ADEA provides that: 

A waiver may not be considered knowing and voluntary unless at a minimum ... if a waiver is re
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quested in connection with an exit incentive or other employment termination program offered to a 
group or class of employees, the employer (at the commencement of the period specified in subpar
agraph (F)) [which provides time periods for employees to consider the waiver] informs the individual 
in writing in a manner calculated to be understood by the average individual eligible to participate, as 
to-

(i) Any class, unit, or group of individuals covered by such program, any eligibility factors for such 
program, and any time limits applicable to such program; and 

(ii) The job titles and ages of all individuals eligible or selected for the program, and the ages of all 
individuals in the same job classification or organizational unit who are not eligible or selected for the 
program. 

(ii) Section 7(f)(1)(H) of the ADEA addresses two principal issues: to whom information must be 
provided, and what information must be disclosed to such individuals. 

(iii)(A) Section 7(f)(1)(H) of the ADEA references two types of “programs” under which employers 
seeking waivers must make written disclosures: “exit incentive programs” and “other employment 
termination programs.” Usually an “exit incentive program” is a voluntary program offered to a group 
or class of employees where such employees are offered consideration in addition to anything of value 
to which the individuals are already entitled (hereinafter in this section, “additional consideration”) in 
exchange for their decision to resign voluntarily and sign a waiver. Usually “other employment ter
mination program” refers to a group or class of employees who were involuntarily terminated and who 
are offered additional consideration in return for their decision to sign a waiver. 

(B) The question of the existence of a “program” will be decided based upon the facts and cir
cumstances of each case. A “program” exists when an employer offers additional consideration for 
the signing of a waiver pursuant to an exit incentive or other employment termination (e.g., a re
duction in force) to two or more employees. Typically, an involuntary termination program is a 
standardized formula or package of benefits that is available to two or more employees, while an 
exit incentive program typically is a standardized formula or package of benefits designed to in
duce employees to sever their employment voluntarily. In both cases, the terms of the programs 
generally are not subject to negotiation between the parties. 

(C) Regardless of the type of program, the scope of the terms “class,” “unit,” “group,” “job clas
sification,” and “organizational unit” is determined by examining the “decisional unit” at issue. 
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(See paragraph (f)(3) of this section, “The Decisional Unit.”) 

(D) A “program” for purposes of the ADEA need not constitute an “employee benefit plan” for 
purposes of the Employee Retirement Income Security Act of 1974 (ERISA). An employer may or 
may not have an ERISA severance plan in connection with its OWBPA program. 

(iv) The purpose of the informational requirements is to provide an employee with enough information 
regarding the program to allow the employee to make an informed choice whether or not to sign a 
waiver agreement. 

(2) To whom must the information be given. The required information must be given to each person in 
the decisional unit who is asked to sign a waiver agreement. 

(3) The decisional unit. 

(i)(A) The terms “class,” “unit,” or “group” in section 7(f)(1)(H)(i) of the ADEA and “job classific a
tion or organizational unit” in section 7(f)(1)(H)(ii) of the ADEA refer to examples of categories or 
groupings of employees affected by a program within an employer's particular organizational struc
ture. The terms are not meant to be an exclusive list of characterizations of an employer's organization. 

(B) When identifying the scope of the “class, unit, or group,” and “job classification or organiza
tional unit,” an employer should consider its organizational structure and decision -making pro
cess. A “decisional unit” is that portion of the employer's organizational structure from which the 
employer chose the persons who would be offered consideration for the signing of a waiver and 
those who would not be offered consideration for the signing of a waiver. The term “decisional 
unit” has been developed to reflect the process by which an employer chose certain employees for 
a program and ruled out others from that program. 

(ii)(A) The variety of terms used in section 7(f)(1)(H) of the ADEA demonstrates that employers often 
use differing terminology to describe their organizational structures. When identifying the population 
of the decisional unit, the employer acts on a case-by-case basis, and thus the determination of the 
appropriate class, unit, or group, and job classification or organizational unit for purposes of section 
7(f)(1)(H) of the ADEA also must be made on a case-by-case basis. 

(B) The examples in paragraph (f)(3)(iii), of this section demonstrate that in appropriate cases 
some subgroup of a facility's work force may be the decisional unit. In other situations, it may be 
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appropriate for the decisional unit to comprise several facilities. However, as the decisional unit is 
typically no broader than the facility, in general the disclosure need be no broader than the facility. 
“Facility” as it is used throughout this section generally refers to place or location. However, in 
some circumstances terms such as “school,” “plant,” or “complex” may be more appropriate. 

(C) Often, when utilizing a program an employer is attempting to reduce its workforce at a par
ticular facility in an effort to eliminate what it deems to be excessive overhead, expenses, or costs 
from its organization at that facility. If the employer's goal is the reduction of its workforce at a 
particular facility and that employer undertakes a decision-making process by which certain em
ployees of the facility are selected for a program, and others are not selected for a program, then 
that facility generally will be the decisional unit for purposes of section 7(f)(1)(H) of the ADEA. 

(D) However, if an employer seeks to terminate employees by exclusively considering a particular 
portion or subgroup of its operations at a specific facility, then that subgroup or portion of the 
workforce at that facility will be considered the decisional unit. 

(E) Likewise, if the employer analyzes its operations at several facilities, specifically considers 
and compares ages, seniority rosters, or similar factors at differing facilities, and determines to 
focus its workforce reduction at a particular facility, then by the nature of that employer's deci
sion-making process the decisional unit would include all considered facilities and not just the 
facility selected for the reductions. 

(iii) The following examples are not all-inclusive and are meant only to assist employers and em
ployees in determining the appropriate decisional unit. Involuntary reductions in force typically are 
structured along one or more of the following lines: 

(A) Facility-wide: Ten percent of the employees in the Springfield facility will be terminated 
within the next ten days; 

(B) Division-wide: Fifteen of the employees in the Computer Division will be terminated in De
cember; 

(C) Department-wide: One-half of the workers in the Keyboard Department of the Computer Di
vision will be terminated in December; 

(D) Reporting: Ten percent of the employees who report to the Vice President for Sales, wherever 
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the employees are located, will be terminated immediately; 

(E) Job Category: Ten percent of all accountants, wherever the employees are located, will be 
terminated next week. 

(iv) In the examples in paragraph (f)(3)(iii) of this section, the decisional units are, respectively: 

(A) The Springfield facility; 

(B) The Computer Division; 

(C) The Keyboard Department; 

(D) All employees reporting to the Vice President for Sales; and 

(E) All accountants. 

(v) While the particular circumstances of each termination program will determine the decisional unit, 
the following examples also may assist in determining when the decisional unit is other than the entire 
facility: 

(A) A number of small facilities with interrelated functions and employees in a specific geographic 
area may comprise a single decisional unit; 

(B) If a company utilizes personnel for a common function at more than one facility, the decisional 
unit for that function (i.e., accounting) may be broader than the one facility; 

(C) A large facility with several distinct functions may comprise a number of decisional units; for 
example, if a single facility has distinct internal functions with no employee overlap (i.e., manu
facturing, accounting, human resources), and the program is confined to a distinct function, a 
smaller decisional unit may be appropriate. 

(vi)(A) For purposes of this section, higher level review of termination decisions generally will not 
change the size of the decisional unit unless the reviewing process alters its scope. For example, re
view by the Human Resources Department to monitor compliance with discrimination laws does not 
affect the decisional unit. Similarly, when a regional manager in charge of more than one facility re
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views the termination decisions regarding one of those facilities, the review does not alter the deci
sional unit, which remains the one facility under consideration. 

(B) However, if the regional manager in the course of review determines that persons in other 
facilities should also be considered for termination, the decisional unit becomes the population of 
all facilities considered. Further, if, for example, the regional manager and his three immediate 
subordinates jointly review the termination decisions, taking into account more than one facility, 
the decisional unit becomes the populations of all facilities considered. 

(vii) This regulatory section is limited to the requirements of section 7(f)(1)(H) and is not intended to 
affect the scope of discovery or of substantive proceedings in the processing of charges of violation of 
the ADEA or in litigation involving such charges. 

(4) Presentation of information. 

(i) The information provided must be in writing and must be written in a manner calculated to be 
understood by the average individual eligible to participate. 

(ii) Information regarding ages should be broken down according to the age of each person eligible or 
selected for the program and each person not eligible or selected for the program. The use of age bands 
broader than one year (such as “age 20–30”) does not satisfy this requirement. 

(iii) In a termination of persons in several established grade levels and/or other established subcate
gories within a job category or job title, the information shall be broken down by grade level or other 
subcategory. 

(iv) If an employer in its disclosure combines information concerning both voluntary and involuntary 
terminations, the employer shall present the information in a manner that distinguishes between 
voluntary and involuntary terminations. 

(v) If the terminees are selected from a subset of a decisional unit, the employer must still disclose 
information for the entire population of the decisional unit. For example, if the employer decides that a 
10% RIF in the Accounting Department will come from the accountants whose performance is in the 
bottom one-third of the Division, the employer still must disclose information for all employees in the 
Accounting Department, even those who are the highest rated. 
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(vi) An involuntary termination program in a decisional unit may take place in successive increments 
over a period of time. Special rules apply to this situation. Specifically, information supplied with 
regard to the involuntary termination program should be cumulative, so that later terminees are pro
vided ages and job titles or job categories, as appropriate, for all persons in the decisional unit at the 
beginning of the program and all persons terminated to date. There is no duty to supplement the in
formation given to earlier terminees so long as the disclosure, at the time it is given, conforms to the 
requirements of this section. 

(vii) The following example demonstrates one way in which the required information could be pre
sented to the employees. (This example is not presented as a prototype notification agreement that 
automatically will comply with the ADEA. Each information disclosure must be structured based 
upon the individual case, taking into account the corporate structure, the population of the decisional 
unit, and the requirements of section 7(f)(1)(H) of the ADEA): Example: Y Corporation lost a major 
construction contract and determined that it must terminate 10% of the employees in the Construction 
Division. Y decided to offer all terminees $20,000 in severance pay in exchange for a waiver of all 
rights. The waiver provides the section 7(f)(1)(H) of the ADEA information as follows: 

(A) The decisional unit is the Construction Division. 

(B) All persons in the Construction Division are eligible for the program. All persons who are 
being terminated in our November RIF are selected for the program. 

(C) All persons who are being offered consideration under a waiver agreement must sign the 
agreement and return it to the Personnel Office within 45 days after receiving the waiver. Once the 
signed waiver is returned to the Personnel Office, the employee has 7 days to revoke the waiver 
agreement. 

(D) The following is a listing of the ages and job titles of persons in the Construction Division who 
were and were not selected for termination and the offer of consideration for signing a waiver: 

Job Title Age No. Selected No. not selected 

(1) Mechanical Engineers, I 25 21 48 

26 11 73 

63 4 18 

64 3 11 
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(2) Mechanical Engineers, II 28 3 10 

29 11 17 

Etc., for all ages 

(3) Structural Engineers, I 21 5 8 

Etc., for all ages 

(4) Structural Engineers, II 23 2 4 

Etc., for all ages 

(5) Purchasing Agents 26 10 11 

Etc., for all ages 

(g) Waivers settling charges and lawsuits. 

(1) Section 7(f)(2) of the ADEA provides that: 

A waiver in settlement of a charge filed with the Equal Employment Opportunity Commission, or an 
action filed in court by the individual or the individual's representative, alleging age discrimination of 
a kind prohibited under section 4 or 15 may not be considered knowing and voluntary unless at a 
minimum-

(A) Subparagraphs (A) through (E) of paragraph (1) have been met; and 

(B) The individual is given a reasonable period of time within which to consider the settlement 
agreement. 

(2) The language in section 7(f)(2) of the ADEA, “discrimination of a kind prohibited under section 4 
or 15” refers to allegations of age discrimination of the type prohibited by the ADEA. 

(3) The standards set out in paragraph (f) of this section for complying with the provisions of section 
7(f)(1) (A)–(E) of the ADEA also will apply for purposes of complying with the provisions of section 
7(f)(2)(A) of the ADEA. 

(4) The term “reasonable time within which to consider the settlement agreement” means reasonable 
under all the circumstances, including whether the individual is represented by counsel or has the a s
sistance of counsel. 

(5) However, while the time periods under section 7(f)(1) of the ADEA do not apply to subsection 
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7(f)(2) of the ADEA, a waiver agreement under this subsection that provides an employee the time 
periods specified in section 7(f)(1) of the ADEA will be considered “reasonable” for purposes of 
section 7(f)(2)(B) of the ADEA. 

(6) A waiver agreement in compliance with this section that is in settlement of an EEOC charge does 
not require the participation or supervision of EEOC. 

(h) Burden of proof. In any dispute that may arise over whether any of the requirements, conditions, and 
circumstances set forth in section 7(f) of the ADEA, subparagraph (A), (B), (C), (D), (E), (F), (G), or (H) 
of paragraph (1), or subparagraph (A) or (B) of paragraph (2), have been met, the party asserting the va
lidity of a waiver shall have the burden of proving in a court of competent jurisdiction that a waiver was 
knowing and voluntary pursuant to paragraph (1) or (2) of section 7(f) of the ADEA. 

(i) EEOC's enforcement powers. 

(1) Section 7(f)(4) of the ADEA states: 

No waiver agreement may affect the Commission's rights and responsibilities to enforce [the ADEA]. 
No waiver may be used to justify interfering with the protected right of an employee to file a charge or 
participate in an investigation or proceeding conducted by the Commission. 

(2) No waiver agreement may include any provision prohibiting any individual from: 

(i) Filing a charge or complaint, including a challenge to the validity of the waiver agreement, with 
EEOC, or 

(ii) Participating in any investigation or proceeding conducted by EEOC. 

(3) No waiver agreement may include any provision imposing any condition precedent, any penalty, 
or any other limitation adversely affecting any individual's right to: 

(i) File a charge or complaint, including a challenge to the validity of the waiver agreement, with 
EEOC, or 

(ii) Participate in any investigation or proceeding conducted by EEOC. 
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(j) Effective date of this section. 

(1) This section is effective July 6, 1998. 

(2) This section applies to waivers offered by employers on or after the effective date specified in 
paragraph (j)(1) of this section. 

(3) No inference is to be drawn from this section regarding the validity of waivers offered prior to the 
effective date. 

(k) Statutory authority. The regulations in this section are legislative regulations issued pursuant to section 
9 of the ADEA and Title II of OWBPA. 

[63 FR 30628, June 5, 1998]
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(hereinafter, “reduction”) against the employee's monetary award. A reduction never can e x
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cessfully challenges the validity of that agreement under the ADEA. 
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ncluding employment activities and programs under the Man-
ng Act of 1962, Pub.L. No. 87–415, 76 Stat. 23 (1962), as
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on for decision.
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(c) Scope of Exemption. This exemption shall be narrowly construed. No other aspects of ADEA 
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A3. Yes. A “carve-out plan” reduces the benefits available under an employee benefit plan by the 
amount payable by Medicare or a comparable State health plan. Employers may continue to offer 
such “carve-out plans” and make Medicare or a comparable State health plan the primary payer of 
health benefits for those retirees eligible for Medicare or the comparable State health plan. 

Q4. Does the exemption also apply to dependent and/or spousal health benefits that are included as 
part of the health benefits provided for retired participants? 

A4. Yes. Because dependent and/or spousal health benefits are benefits provided to the retired 
participant, the exemption applies to these benefits, just as it does to the health benefits for the 
retired participant. However, dependent and/or spousal benefits need not be identical to the health 
benefits provided for retired participants. Consequently, dependent and/or spousal benefits may be 
altered, reduced or eliminated pursuant to the exemption whether or not the health benefits pro
vided for retired participants are similarly altered, reduced or eliminated. 

Q5. Does the exemption address how the ADEA may apply to other acts, practices or employment 
benefits not specified in the rule? 

A5. No. The exemption only applies to the practice of coordinating employer-sponsored retiree 
health benefits with eligibility for Medicare or a comparable State health benefit program. No 
other aspects of ADEA coverage or employment benefits other than retiree health benefits are 
affected by the exemption. 

Q6. Does the exemption apply to existing, as well as to newly created, employee benefit plans? 

A6. Yes. The exemption applies to all retiree health benefits that coordinate with Medicare (or a 
comparable State health benefit plan) as specified in paragraph (b) of this section, whether those 
benefits are provided for in an existing or newly created employee benefit plan. 

Q7. Does the exemption apply to health benefits that are provided to current employees who are at 
or over the age of Medicare eligibility (or the age of eligibility for a comparable State health 
benefit plan)? 

A7. No. The exemption applies only to retiree health benefits, not to health benefits that are pro
vided to current employees. Thus, health benefits for current employees must be provided in a 
manner that comports with the requirements of the Act. Moreover, under the laws governing the 
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Medicare program, an employer must offer to current employees who are at or over the age of 
Medicare eligibility the same health benefits, under the same conditions, that it offers to any 
current employee under the age of Medicare eligibility. 
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