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(b) Effect of sex-oriented State employment legislation. Comment [J9]: Not included in Chapter 3. 
Maine labor laws specific to women have been 
repealed. See 26 M.R.S. §§ 731-738. 

(1) Many States have enacted laws or promulgated administrative regulations with respect to 
the employment of females. Among these laws are those which prohibit or limit the em­
ployment of females, e.g., the employment of females in certain occupations, in jobs requiring 
the lifting or carrying of weights exceeding certain prescribed limits, during certain hours of 
the night, for more than a specified number of hours per day or per week, and for certain pe­
riods of time before and after childbirth. The Commission has found that such laws and reg­
ulations do not take into account the capacities, preferences, and abilities of individual females 
and, therefore, discriminate on the basis of sex. The Commission has concluded that such laws 
and regulations conflict with and are superseded by title VII of the Civil Rights Act of 1964. 
Accordingly, such laws will not be considered a defense to an otherwise established unlawful 
employment practice or as a basis for the application of the bona fide occupational qualifica­
tion exception. 

(2) The Commission has concluded that State laws and regulations which discriminate on the 
basis of sex with regard to the employment of minors are in conflict with and are superseded by 
title VII to the extent that such laws are more restrictive for one sex. Accordingly, restrictions 
on the employment of minors of one sex over and above those imposed on minors of the other 
sex will not be considered a defense to an otherwise established unlawful employment practice 
or as a basis for the application of the bona fide occupational qualification exception. 

(3) A number of States require that minimum wage and premium pay for overtime be provided 
for female employees. An employer will be deemed to have engaged in an unlawful e m­
ployment practice if: 

(i) It refuses to hire or otherwise adversely affects the employment opportunities of female 
applicants or employees in order to avoid the payment of minimum wages or overtime pay 
required by State law; or 

(ii) It does not provide the same benefits for male employees. 

(4) As to other kinds of sex-oriented State employment laws, such as those requiring special 
rest and meal periods or physical facilities for women, provision of these benefits to one sex 
only will be a violation of title VII. An employer will be deemed to have engaged in an un­
lawful employment practice if: 
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(i) It refuses to hire or otherwise adversely affects the employment opportunities of female 
applicants or employees in order to avoid the provision of such benefits; or 

(ii) It does not provide the same benefits for male employees. If the employer can prove that 
business necessity precludes providing these benefits to both men and women, then the State 
law is in conflict with and superseded by title VII as to this employer. In this situation, the 
employer shall not provide such benefits to members of either sex. 

(5) Some States require that separate restrooms be provided for employees of each sex. An 
employer will be deemed to have engaged in an unlawful employment practice if it refuses to 
hire or otherwise adversely affects the employment opportunities of applicants or employees in 
order to avoid the provision of such restrooms for persons of that sex. 
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terpretations of the Administrator, Wage and Hour Division, Department of Labor, but will not be
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(d)(1) Any fringe benefit program, or fund, or insurance program which is in effect on October 31, 
1978, which does not treat women affected by pregnancy, childbirth, or related medical conditions 
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(2) Any fringe benefit program implemented after October 31, 1978, must comply with the 
provisions of § 1604.10(b) upon implementation. 
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among other things, discriminati ion in employment on the basis of sex. The Preg gnancy Discrimi­
nation Act makes it clear that “be because of sex” or “on the basis of sex”, as use ed in title VII, i n­
cludes “because of or on the babasis of pregnancy, childbirth or related medi dical conditions.” 
Therefore, title VII prohibits disc crimination in employment against women affec cted by pregnancy 
or related conditions. 

The basic principle of the Act is t that women affected by pregnancy and related co onditions must be 
treated the same as other applicant nts and employees on the basis of their ability or inability to work. 
A woman is therefore protected against such practices as being fired, or refused d a job or promo­
tion, merely because she is pregna nant or has had an abortion. She usually cannot be be forced to go on
leave as long as she can still work  are entitled to get k. If other employees who take disability leave a 
their jobs back when they are abl ble to work again, so are women who have beenn unable to work 
because of pregnancy. 

In the area of fringe benefits, suc ch as disability benefits, sick leave and health ins nsurance, the same 
principle applies. A woman unabl ble to work for pregnancy-related reasons is ent ntitled to disability 
benefits or sick leave on the sam me basis as employees unable to work for other medical reasons. 
Also, any health insurance provideded must cover expenses for pregnancy-related cconditions on the 
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same basis as expenses for other medical conditions. However, health insurance for expenses 
arising from abortion is not required except where the life of the mother would be endangered if 
the fetus were carried to term, or where medical complications have arisen from an abortion. 

Some questions and answers about the Pregnancy Discrimination Act follow. Although the ques­
tions and answers often use only the term “employer,” the Act--and these questions and an-
swers--apply also to unions and other entities covered by title VII. 

1. Q. What is the effective date of the Pregnancy Discrimination Act? 

A. The Act became effective on October 31, 1978, except that with respect to fringe benefit pro­
grams in effect on that date, the Act will take effect 180 days thereafter, that is, April 29, 1979. 

To the extent that title VII already required employers to treat persons affected by pregnan­
cy-related conditions the same as persons affected by other medical conditions, the Act does not 
change employee rights arising prior to October 31, 1978, or April 29, 1979. Most employment 
practices relating to pregnancy, childbirth and related conditions--whether concerning fringe 
benefits or other practices--were already controlled by title VII prior to this Act. For example, title 
VII has always prohibited an employer from firing, or refusing to hire or promote, a woman be­
cause of pregnancy or related conditions, and from failing to accord a woman on pregnan­
cy-related leave the same seniority retention and accrual accorded those on other disability leaves. 

2. Q. If an employer had a sick leave policy in effect on October 31, 1978, by what date must the 
employer bring its policy into compliance with the Act? 

A. With respect to payment of benefits, an employer has until April 29, 1979, to bring into com­
pliance any fringe benefit or insurance program, including a sick leave policy, which was in effect 
on October 31, 1978. However, any such policy or program created after October 31, 1978, must 
be in compliance when created. 

With respect to all aspects of sick leave policy other than payment of benefits, such as the terms 
governing retention and accrual of seniority, credit for vacation, and resumption of former job on 
return from sick leave, equality of treatment was required by title VII without the Amendment. 

3. Q. Must an employer provide benefits for pregnancy-related conditions to an employee whose 
pregnancy begins prior to April 29, 1979, and continues beyond that date? 
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A. As of April 29, 1979, the effective date of the Act's requirements, an employer must provide the 
same benefits for pregnancy-related conditions as it provides for other conditions, regardless of 
when the pregnancy began. Thus, disability benefits must be paid for all absences on or after April 
29, 1979, resulting from pregnancy-related temporary disabilities to the same extent as they are 
paid for absences resulting from other temporary disabilities. For example, if an employee gives 
birth before April 29, 1979, but is still unable to work on or after that date, she is entitled to the 
same disability benefits available to other employees. Similarly, medical insurance benefits must 
be paid for pregnancy-related expenses incurred on or after April 29, 1979. 

If an employer requires an employee to be employed for a predetermined period prior to being 
eligible for insurance coverage, the period prior to April 29, 1979, during which a pregnant em­
ployee has been employed must be credited toward the eligibility waiting period on the same basis 
as for any other employee. 

As to any programs instituted for the first time after October 31, 1978, coverage for pregnan­
cy-related conditions must be provided in the same manner as for other medical conditions. 

4. Q. Would the answer to the preceding question be the same if the employee became pregnant 
prior to October 31, 1978? 

A. Yes. 

5. Q. If, for pregnancy-related reasons, an employee is unable to perform the functions of her job, 
does the employer have to provide her an alternative job? 

A. An employer is required to treat an employee temporarily unable to perform the functions of her 
job because of her pregnancy-related condition in the same manner as it treats other temporarily 
disabled employees, whether by providing modified tasks, alternative assignments, disability 
leaves, leaves without pay, etc. For example, a woman's primary job function may be the operation 
of a machine, and, incidental to that function, she may carry materials to and from the machine. If 
other employees temporarily unable to lift are relieved of these functions, pregnant employees also 
unable to lift must be temporarily relieved of the function. 

6. Q. What procedures may an employer use to determine whether to place on leave as unable to 
work a pregnant employee who claims she is able to work or deny leave to a pregnant employee 
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who claims that she is disabled from work? 

A. An employer may not single out pregnancy-related conditions for special procedures for de­
termining an employee's ability to work. However, an employer may use any procedure used to 
determine the ability of all employees to work. For example, if an employer requires its employees 
to submit a doctor's statement concerning their inability to work before granting leave or paying 
sick benefits, the employer may require employees affected by pregnancy-related conditions to 
submit such statement. Similarly, if an employer allows its employees to obtain doctor's state­
ments from their personal physicians for absences due to other disabilities or return dates from 
other disabilities, it must accept doctor's statements from personal physicians for absences and 
return dates connected with pregnancy-related disabilities. 

7. Q. Can an employer have a rule which prohibits an employee from returning to work for a 
predetermined length of time after childbirth? 

A. No. 

8. Q. If an employee has been absent from work as a result of a pregnancy-related condition and 
recovers, may her employer require her to remain on leave until after her baby is born? 

A. No. An employee must be permitted to work at all times during pregnancy when she is able to 
perform her job. 

9. Q. Must an employer hold open the job of an employee who is absent on leave because she is 
temporarily disabled by pregnancy-related conditions? 

A. Unless the employee on leave has informed the employer that she does not intend to return to 
work, her job must be held open for her return on the same basis as jobs are held open for e m­
ployees on sick or disability leave for other reasons. 

10. Q. May an employer's policy concerning the accrual and crediting of seniority during absences 
for medical conditions be different for employees affected by pregnancy-related conditions than 
for other employees? 

A. No. An employer's seniority policy must be the same for employees absent for pregnan­
cy-related reasons as for those absent for other medical reasons. 
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11. Q. For purposes of calculating such matters as vacations and pay increases, may an employer 
credit time spent on leave for pregnancy-related reasons differently than time spent on leave for 
other reasons? 

A. No. An employer's policy with respect to crediting time for the purpose of calculating such 
matters as vacations and pay increases cannot treat employees on leave for pregnancy-related 
reasons less favorably than employees on leave for other reasons. For example, if employees on 
leave for medical reasons are credited with the time spent on leave when computing entitlement to 
vacation or pay raises, an employee on leave for pregnancy-related disability is entitled to the same 
kind of time credit. 

12. Q. Must an employer hire a woman who is medically unable, because of a pregnancy-related 
condition, to perform a necessary function of a job? 

A. An employer cannot refuse to hire a women because of her pregnancy-related condition so long 
as she is able to perform the major functions necessary to the job. Nor can an employer refuse to 
hire her because of its preferences against pregnant workers or the preferences of co-workers, 
clients, or customers. 

13. Q. May an employer limit disability benefits for pregnancy-related conditions to married em­
ployees? 

A. No. 

14. Q. If an employer has an all female workforce or job classification, must benefits be provided 
for pregnancy-related conditions? 

A. Yes. If benefits are provided for other conditions, they must also be provided for pregnan­
cy-related conditions. 

15. Q. For what length of time must an employer who provides income maintenance benefits for 
temporary disabilities provide such benefits for pregnancy-related disabilities? 

A. Benefits should be provided for as long as the employee is unable to work for medical reasons 
unless some other limitation is set for all other temporary disabilities, in which case pregnan­

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



 

          
 

        
            

 

        
        

           

            
  

         
  

              
          

 

           
         

          
            
           

              
            

 

           

29 C.F.R. Pt. 1604, App. Page 6 

cy-related disabilities should be treated the same as other temporary disabilities. 

16. Q. Must an employer who provides benefits for long-term or permanent disabilities provide 
such benefits for pregnancy-related conditions? 

A. Yes. Benefits for long-term or permanent disabilities resulting from pregnancy-related condi­
tions must be provided to the same extent that such benefits are provided for other conditions 
which result in long-term or permanent disability. 

17. Q. If an employer provides benefits to employees on leave, such as installment purchase dis­
ability insurance, payment of premiums for health, life or other insurance, continued payments 
into pension, saving or profit sharing plans, must the same benefits be provided for those on leave 
for pregnancy-related conditions? 

A. Yes, the employer must provide the same benefits for those on leave for pregnancy-related 
conditions as for those on leave for other reasons. 

18. Q. Can an employee who is absent due to a pregnancy-related disability be required to exhaust 
vacation benefits before receiving sick leave pay or disability benefits? 

A. No. If employees who are absent because of other disabling causes receive sick leave pay or 
disability benefits without any requirement that they first exhaust vacation benefits, the employer 
cannot impose this requirement on an employee absent for a pregnancy-related cause. 

18 (A). Q. Must an employer grant leave to a female employee for childcare purposes after she is 
medically able to return to work following leave necessitated by pregnancy, childbirth or related 
medical conditions? 

A. While leave for childcare purposes is not covered by the Pregnancy Discrimination Act, ordi­
nary title VII principles would require that leave for childcare purposes be granted on the same 
basis as leave which is granted to employees for other non-medical reasons. For example, if an 
employer allows its employees to take leave without pay or accrued annual leave for travel or 
education which is not job related, the same type of leave must be granted to those who wish to 
remain on leave for infant care, even though they are medically able to return to work. 

19. Q. If State law requires an employer to provide disability insurance for a specified period 
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before and after childbirth, does compliance with the State law fulfill the employer's obligation 
under the Pregnancy Discrimination Act? 

A. Not necessarily. It is an employer's obligation to treat employees temporarily disabled by 
pregnancy in the same manner as employees affected by other temporary disabilities. Therefore, 
any restrictions imposed by State law on benefits for pregnancy-related disabilities, but not for 
other disabilities, do not excuse the employer from treating the individuals in both groups of e m­
ployees the same. If, for example, a State law requires an employer to pay a maximum of 26 weeks 
benefits for disabilities other than pregnancy-related ones but only six weeks for pregnan­
cy-related disabilities, the employer must provide benefits for the additional weeks to an employee 
disabled by pregnancy-related conditions, up to the maximum provided other disabled employees. 

20. Q. If a State or local government provides its own employees income maintenance benefits for 
disabilities, may it provide different benefits for disabilities arising from pregnancy-related con­
ditions than for disabilities arising from other conditions? 

A. No. State and local governments, as employers, are subject to the Pregnancy Discrimination 
Act in the same way as private employers and must bring their employment practices and pro­
grams into compliance with the Act, including disability and health insurance programs. 

21. Q. Must an employer provide health insurance coverage for the medical expenses of pre g­
nancy-related conditions of the spouses of male employees? Of the dependents of all employees? 

A. Where an employer provides no coverage for dependents, the employer is not required to in­
stitute such coverage. However, if an employer's insurance program covers the medical expenses 
of spouses of female employees, then it must equally cover the medical expenses of spouses of 
male employees, including those arising from pregnancy-related conditions. 

But the insurance does not have to cover the pregnancy-related conditions of other dependents as 
long as it excludes the pregnancy-related conditions of the dependents of male and female em­
ployees equally. 

22. Q. Must an employer provide the same level of health insurance coverage for the pregnan­
cy-related medical conditions of the spouses of male employees as it provides for its female em­
ployees? 
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A. No. It is not necessary to provide the same level of coverage for the pregnancy-related medical 
conditions of spouses of male employees as for female employees. However, where the employer 
provides coverage for the medical conditions of the spouses of its employees, then the level of 
coverage for pregnancy-related medical conditions of the spouses of male employees must be the 
same as the level of coverage for all other medical conditions of the spouses of female employees. 
For example, if the employer covers employees for 100 percent of reasonable and customary ex­
penses sustained for a medical condition, but only covers dependent spouses for 50 percent of 
reasonable and customary expenses for their medical conditions, the pregnancy-related expenses 
of the male employee's spouse must be covered at the 50 percent level. 

23. Q. May an employer offer optional dependent coverage which excludes pregnancy-related 
medical conditions or offers less coverage for pregnancy-related medical conditions where the 
total premium for the optional coverage is paid by the employee? 

A. No. Pregnancy-related medical conditions must be treated the same as other medical conditions 
under any health or disability insurance or sick leave plan available in connection with employ­
ment, regardless of who pays the premiums. 

24. Q. Where an employer provides its employees a choice among several health insurance plans, 
must coverage for pregnancy-related conditions be offered in all of the plans? 

A. Yes. Each of the plans must cover pregnancy-related conditions. For example, an employee 
with a single coverage policy cannot be forced to purchase a more expensive family coverage 
policy in order to receive coverage for her own pregnancy-related condition. 

25. Q. On what basis should an employee be reimbursed for medical expenses arising from 
pregnancy, childbirth or related conditions? 

A. Pregnancy-related expenses should be reimbursed in the same manner as are expenses incurred 
for other medical conditions. Therefore, whether a plan reimburses the employees on a fixed basis, 
or a percentage of reasonable and customary charge basis, the same basis should be used for r e­
imbursement of expenses incurred for pregnancy-related conditions. Furthermore, if medical costs 
for pregnancy-related conditions increase, reevaluation of the reimbursement level should be 
conducted in the same manner as are cost reevaluations of increases for other medical conditions. 

Coverage provided by a health insurance program for other conditions must be provided for 
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pregnancy-related conditions. For example, if a plan provides major medical coverage, pregnan­
cy-related conditions must be so covered. Similarly, if a plan covers the cost of a private room for 
other conditions, the plan must cover the cost of a private room for pregnancy-related conditions. 
Finally, where a health insurance plan covers office visits to physicians, pre-natal and post-natal 
visits must be included in such coverage. 

26. Q. May an employer limit payment of costs for pregnancy-related medical conditions to a 
specified dollar amount set forth in an insurance policy, collective bargaining agreement or other 
statement of benefits to which an employee is entitled? 

A. The amounts payable for the costs incurred for pregnancy-related conditions can be limited 
only to the same extent as are costs for other conditions. Maximum recoverable dollar amounts 
may be specified for pregnancy-related conditions if such amounts are similarly specified for other 
conditions, and so long as the specified amounts in all instances cover the same proportion of 
actual costs. If, in addition to the scheduled amount for other procedures, additional costs are paid 
for, either directly or indirectly, by the employer, such additional payments must also be paid for 
pregnancy-related procedures. 

27. Q. May an employer impose a different deductible for payment of costs for pregnancy-related 
medical conditions than for costs of other medical conditions? 

A. No. Neither an additional deductible, an increase in the usual deductible, nor a larger deductible 
can be imposed for coverage for pregnancy-related medical costs, whether as a condition for in­
clusion of pregnancy-related costs in the policy or for payment of the costs when incurred. Thus, if 
pregnancy-related costs are the first incurred under the policy, the employee is required to pay only 
the same deductible as would otherwise be required had other medical costs been the first incurred. 
Once this deductible has been paid, no additional deductible can be required for other medical 
procedures. If the usual deductible has already been paid for other medical procedures, no add i­
tional deductible can be required when pregnancy-related costs are later incurred. 

28. Q. If a health insurance plan excludes the payment of benefits for any conditions existing at the 
time the insured's coverage becomes effective (pre-existing condition clause), can benefits be 
denied for medical costs arising from a pregnancy existing at the time the coverage became ef­
fective? 

A. Yes. However, such benefits cannot be denied unless the pre-existing condition clause also 
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excludes benefits for other pre-existing conditions in the same way. 

29. Q. If an employer's insurance plan provides benefits after the insured's employment has ended 
(i.e. extended benefits) for costs connected with pregnancy and delivery where conception oc­
curred while the insured was working for the employer, but not for the costs of any other medical 
condition which began prior to termination of employment, may an employer (a) continue to pay 
these extended benefits for pregnancy-related medical conditions but not for other medical con­
ditions, or (b) terminate these benefits for pregnancy-related conditions? 

A. Where a health insurance plan currently provides extended benefits for other medical condi­
tions on a less favorable basis than for pregnancy-related medical conditions, extended benefits 
must be provided for other medical conditions on the same basis as for pregnancy-related medical 
conditions. Therefore, an employer can neither continue to provide less benefits for other medical 
conditions nor reduce benefits currently paid for pregnancy-related medical conditions. 

30. Q. Where an employer's health insurance plan currently requires total disability as a prereq­
uisite for payment of extended benefits for other medical conditions but not for pregnancy-related 
costs, may the employer now require total disability for payment of benefits for pregnancy-related 
medical conditions as well? 

A. Since extended benefits cannot be reduced in order to come into compliance with the Act, a 
more stringent prerequisite for payment of extended benefits for pregnancy-related medical con­
ditions, such as a requirement for total disability, cannot be imposed. Thus, in this instance, in 
order to comply with the Act, the employer must treat other medical conditions as pregnan­
cy-related conditions are treated. 

31. Q. Can the added cost of bringing benefit plans into compliance with the Act be apportioned 
between the employer and employee? 

A. The added cost, if any, can be apportioned between the employer and employee in the same 
proportion that the cost of the fringe benefit plan was apportioned on October 31, 1978, if that 
apportionment was nondiscriminatory. If the costs were not apportioned on October 31, 1978, they 
may not be apportioned in order to come into compliance with the Act. However, in no circum­
stance may male or female employees be required to pay unequal apportionments on the basis of 
sex or pregnancy. 
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32. Q. In order to come into compliance with the Act, may an employer reduce benefits or com­
pensation? 

A. In order to come into compliance with the Act, benefits or compensation which an employer 
was paying on October 31, 1978 cannot be reduced before October 31, 1979 or before the expi­
ration of a collective bargaining agreement in effect on October 31, 1978, whichever is later. 

Where an employer has not been in compliance with the Act by the times specified in the Act, and 
attempts to reduce benefits, or compensation, the employer may be required to remedy its practices 
in accord with ordinary title VII remedial principles. 

33. Q. Can an employer self-insure benefits for pregnancy-related conditions if it does not 
self-insure benefits for other medical conditions? 

A. Yes, so long as the benefits are the same. In measuring whether benefits are the same, factors 
other than the dollar coverage paid should be considered. Such factors include the range of choice 
of physicians and hospitals, and the processing and promptness of payment of claims. 

34. Q. Can an employer discharge, refuse to hire or otherwise discriminate against a woman be­
cause she has had an abortion? 

A. No. An employer cannot discriminate in its employment practices against a woman who has 
had an abortion. 

35. Q. Is an employer required to provide fringe benefits for abortions if fringe benefits are pr o­
vided for other medical conditions? 

A. All fringe benefits other than health insurance, such as sick leave, which are provided for other 
medical conditions, must be provided for abortions. Health insurance, however, need be provided 
for abortions only where the life of the woman would be endangered if the fetus were carried to 
term or where medical complications arise from an abortion. 

36. Q. If complications arise during the course of an abortion, as for instance excessive hemor­
rhaging, must an employer's health insurance plan cover the additional cost due to the complic a­
tions of the abortion? 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



 

           
           

   

  

          
          

               
 

 

 

29 C.F.R. Pt. 1604, App. Page 12 

A. Yes. The plan is required to pay those additional costs attributable to the complications of the 
abortion. However, the employer is not required to pay for the abortion itself, except where the life 
of the mother would be endangered if the fetus were carried to term. 

37. Q. May an employer elect to provide insurance coverage for abortions? 

A. Yes. The Act specifically provides that an employer is not precluded from providing benefits 
for abortions whether directly or through a collective bargaining agreement, but if an employer 
decides to cover the costs of abortion, the employer must do so in the same manner and to the same 
degree as it covers other medical conditions. 

[44 FR 23805, Apr. 20, 1979]
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