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Executive Orders:
Environmental Justice
Floodplains
Wetlands

Clean Air Act _
Coastal Barrier
Clean Water Act Resources Act

Resource Conservation &
Recovery Act

Coastal Zone
Management Act
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Presentation Notes
NEPA is an umbrella law.  It is the cornerstone of the environmental review process.  NEPA, and the other federal laws and executive orders listed here are designed to protect our country’s natural, cultural, social, and economic resources; they form the basis for FEMA’s EHP review process.

Note that NEPA is in the middle.  This is representative of how FEMA uses it as the keystone of the environmental review process to address all other laws, regulations, and Executive Orders as well. 


National Environmental Policy Act
(NEPA)




NEPA Principles

NEPA 1s an umbrella law that serves as the cornerstone of
FEMA'’s environmental review process

— Applies to actions that have the potential to impact both the natural
and man-made human environment

— Gives the environment equal footing with economic and
engineering considerations

— Requires that the public be informed and interested parties have
the opportunity to comment

— Directs decision-makers to be informed of potential environmental
Impacts prior to deciding to fund a project

NEPA is not an environmental “protection” act - it defines the
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Presentation Notes
Ultimately, the goal is not to produce a document, but instead to provide the basis for an informed, planned, and carefully considered decision and ultimately better actions.  However, the way in which this carefully considered decision is often made public is through the documentation process that we’ll be discussing over the next two days.

NEPA is intended to force agencies to consider and allow public officials and citizens considerations before decisions are made or action taken

Congress hoped that this disclosure of decision making and impacts to the public would encourage good decisions



When Does NEPA Apply?

« All major federal actions affecting the environment are subject
to NEPA review. This includes:

— Federal Funding

— Federal Permits

— Federal Facilities, Land & Equipment
— Federal Agency Rulemaking
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The law states that major Federal actions significantly affecting the environment are subject to review. Practically all federal actions are subject to NEPA review.  The law calls them “Major Federal Actions” - no matter how big or small they are.

Federal actions can take the form of: adoption of official policies, rules, and regulations; adoption of plans; adoption of programs; approval of specific projects, including private undertakings approved by agency permit or regulatory decision.

Federal Funding - Such as grant awards or funding programs. Includes activities used as a nonfederal match to federal funding. No minimum amount.

Federal Permits - Such as Section 404 of the Clean Water Act, Wetlands permit, issued by Army Corps of Engineers.

Facilities and Equipment - Such as new buildings proposed for a FEMA facility.

Agency Rulemaking - Such as promulgating regulations that affect land development like National Flood Insurance Program regulations.

Federal Lands - Doesn’t typically apply to FEMA’s disaster response projects, but it does apply to disaster preparedness activities. Typical federal land uses triggering NEPA include timber harvesting, mining, grazing, transmission corridor projects (electrical, gas, oil, etc.), or building construction.



FEMA’s Environmental Regulations

« 44 CFR 10 provides the framework for FEMA’s compliance
with NEPA

— Outlines responsibilities

— Establishes how to determine the level of NEPA review needed
— Describes planning procedures

— Provides guidance for the preparation of NEPA documents

— Describes pre-implementation procedures




_evels of NEPA Review &

Documentation
Categorical Exclusion (CE or CATEX)

Environmental Assessment & Finding of No Significant
Impact (EA/FONSI)

Environmental Impact Statement & Record of Decision
(EIS/ROD)




Categorical Exclusion

A Categorical Exclusion (CATEX or CE) is defined as a
category of actions that, based on the agency’s past
experience, do not individually or cumulatively have a
significant effect on the human environment

e 44 CFR 810.8 provides a comprehensive list of FEMA’s CEs:
— Classroom-based training
— Administrative actions
— Preparation and distribution of documents
— Certain kinds of activities at existing facilities

e Even if an action is categorically excluded from further NEPA
review, all other EHP laws, Executive Orders, and permitting
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NEPA provides for each agency an opportunity to develop a list of categories of actions that are determined through agency experience to typically have no significant environmental impact and thus, may be generally excluded from detailed review and documentation.

Based on past experience, FEMA has developed and published a list of categories of actions in 44 CFR 10.8 which were determined to typically have no significant effect on the environment. 

The decision document for CATEXs, if further examination determines that an environmental assessment is not necessary, is called a Record of Environmental Consideration (REC).  

Some examples…
A1.  Purchases of equipment including vehicles, boats, ID cards, hand-held or portable equipment, navigation or communication equipment, or other supplies for mobile units. 
	PAs need to obtain information from the grantee on how the equipment will be installed, whether there will be any new ground disturbance, or any impact to the 	environment or historic resources.  Further review may 	be required.
A2.  Classroom and web-based training, conferences and workshops conducted within enclosed facilities.
A3.  Personnel, administrative, fiscal and management activities that involve no resources other than manpower and/or funding.
A4.  Installation of security measures on mobile units (buses, train cars, ferries, etc.) that are less than 50 years old and are not national landmarks.
A5.  Development, revision, documentation, and/or distribution of regulations, directives, manuals, information bulletins, and other guidance documents.
A6.  Technical assistance activities that involve no resources other than manpower and/or funding.
A7.  Field-based training activities and exercises that use existing facilities, established and approved procedures, and conform with existing land use designations.  
Activities that involve any change in scope, frequency, type, location, equipment used, or materials used will NOT qualify as a Type A Categorical Exclusion and must be submitted for environmental and historic preservation review[1]. 

For these actions, it’s also important to think outside the box – how will equipment be installed, what will its functions be, etc?  Because sometimes what may seem like an action with no impact may need environmental review.  
�[1] For example, if training exercises are to increase in frequency from once per month to twice per month, the impacts to air quality, soils, water quality, noise, and vegetation will increase.  Likewise, if the number of participants in the training exercise goes from 50 to 500, representing a change in scope, the impacts to the natural environment may increase because the amount of disturbance to the natural environment per training event would have increased.  Finally, if new equipment is being used, it may introduce different chemicals or substances into the natural environment, and cause impacts to water quality, air quality, animals, vegetation, soils, and other resources.  Further review is warranted to determined whether or not these changes would result in significant impacts. 

A REC must describe the proposed action, state the time frame for the action, identify the proponent, and explain why further environmental analysis and documentation are not required. RECs should have attachments, such as graphics or maps, to describe the action adequately and assist reviewers in understanding the action and its lack of potential for environmental effects. If the potential for extraordinary circumstances exists (e.g., existence of threatened and endangered species in the project area, presence of cultural artifacts or historical properties, presence of wetlands, potential to exceed air quality standards/permit levels, etc.), RECs should include results of consultations with other agencies such as USFWS, SHPO, local air boards, etc., and documentation of no potential for environmental effects if such consultations have taken place.




Extraordinary Circumstances

 If the nature or location of a proposed action renders it
substantially different from a typical action of its category, it
cannot be approved as a Categorical Exclusion and requires

further review

e Some examples of Extraordinary Circumstances include:

— Greater scope
— Public controversy
— Unproven technology

— Presence of threatened or
endangered species

— Hazardous/toxic substances

Health and safety

Legal violation

Special status areas
Cumulative impact
Historic place/landmark

Degradation of
environmental conditions
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An Extraordinary Circumstance is anything that makes the proposed action or alternative unusual and therefore not able to fit the exclusion category.  These include:
1.	Actions greater in scope and size than normally experienced.  Keep in mind that this may vary by location.  

For example, 200 acquisitions in Albany, Georgia may not be extraordinary, but in a village in Hawaii it would be.  So don’t just consider the numbers, also look at the setting.

2.	Actions with a high level of public controversy.  Public controversy by itself, such as NIMBY, does not technically trigger extraordinary circumstances unless it is environmentally based.  However, use judgment, sometimes the environmental review process is a good time to diffuse public controversy.
3.	Potential to degrade already poor environmental conditions. This circumstance requires a closer look at potential for cumulative impacts.
4.	Using unproven technology with potential adverse impacts involving unique or unknown risks.
5.	Presence of endangered or threatened species, or archaeological remains. Just the presence is not enough to trigger EC, there must be a potential for the proposed action to impact the resources.
6.	Presence or toxic or hazardous substances. Generally, the presence of hazardous materials, above a Federal, State, or local action level, in an area where a project will be implemented is considered an extraordinary circumstance. 
7.	Potential to impact special status areas such as wetlands, coastal zones, etc.  
8.	Any potential to impact the health and safety of people.
9.	Must follow federal, state, local, and tribal laws.
10.	Potential for cumulative impacts. Cumulative impacts result from incremental impact of proposed action when added to other past, present and foreseeable actions of the applicant or any other agency or when looking at the past or future potential changes to the human environment.  Individual actions can be minor but collectively significant.  

For example, drainage projects done in an incremental manner can create significant downstream impacts on both the quantity and quality of water.  Or, historical loss of wetlands in a watershed makes removal of remaining wetlands cumulatively more significant.  If there is potential for or concern about possible cumulative effects, they should be evaluated further in an EA.

EXAMPLES:  
Buying equipment
	There are multiple factors to consider when buying equipment.  If you’re buying goggles – this shouldn’t raise any alarms, and generally buying equipment can be thought to not pose impacts to the environment.  If you’re buying active sonar equipment, it has been shown to have adverse effects on marine life, and will therefore require a closer look to examine impacts.  




Environmental Assessment (EA)

 An EA provides a full description and analysis of the

environmental effects of a proposed federal action and its
viable alternatives

— Integrates compliance with other EHP laws and Executive Orders
— Typically put forth for 30-day public comment

— May set forth required project conditions or mitigation/treatment
measures

« Potential Outcomes:
— Finding of No Significant Impact (FONSI)

— Notice of Intent (NOI) to prepare an Environmental Impact
Statement (EIS)
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An EA is a concise public document that presents an evaluation of the potential environmental, historical, and societal impacts of the proposed project and alternatives.
While EAs need to consider aspects of the human and natural environment, an EA should not provide exhaustive information on any one area.  Rather, the EA should provide a full description of a proposed action and a concise analysis of its potential impacts.

The main functions of an EA in the NEPA review process are to:
Provide evidence and analysis regarding the impacts of a proposed action or alternatives
Is used to determine whether an EIS is needed, and 
Documents the fact that FEMA has complied with NEPA, when no EIS is required.
Facilitate EIS when required.

The EA may be produced by FEMA or through the use of contractors, but the Regional Environmental Officer (REO) is responsible for final approval.
While FEMA regulations may dictate when an EA is required, Regional Directors may request the preparation of an environmental assessment at any time to assist planning and decision making.  

Average time to complete an EA is 3 – 9 months, depending on complexity of the project

As part of the NEPA review process, the EA can result in two different outcomes:
Finding of No Significant Impact:  If the EA concludes with a FONSI, the proposed action would not have a significant effect on the human environment and does not require the preparation of an EIS.  Environmental review is concluded.
Notice of Intent to prepare an EIS: If a project’s adverse impacts cannot be reduced below a level of significance, an Environmental Impact Statement is required.

In some cases an EA may be prepared and a FONSI issued for projects where mitigation measures reduce impacts below the threshold of significance.  This is called a “Mitigated FONSI.”  However, according to CEQ’s “Forty Most Asked Questions,” mitigation measures may be relied upon for the FONSI “only if they are imposed by statue or regulation, or submitted by an applicant or agency as part of the original proposal.  As a general rule, the regulations contemplate that agencies should use a broad approach in defining significance and should not rely on the possibility of mitigation as an excuse to avoid the EIS requirement.


Environmental Impact Statement (EIS)

e An EIS issimilarto an EA in format, but is larger in scale and
requires:

— More rigorous data collection and analysis
— More formal public involvement
— A fixed schedule for public review and comment

* An EIS does not prevent actions having significant
environmental impacts from being implemented

* Developing an EIS typically takes at least a year and costs
over $250,000

e Once an EIS 1s completed, the NEPA review process
concludes with a Record of Decision

11
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Obviously doesn’t work with small projects 
FEMA has only done 2 is it’s 27 years as an agency

An EIS is a detailed and rigorous analysis of the impacts of the proposed action and all reasonable alternatives.  An EIS examines a major Federal action that significantly affects the quality of the human and natural environment.  It also requires formal public involvement.  

The main difference between an EIS and an EA is the scale.  Although EISs have many of the same components as EAs, the breadth and depth of analysis for an EIS is much greater.  An EIS provides a complete evaluation of the action and all feasible alternatives.

The main function of an EIS in the NEPA review process is to:
Further examine an action identified by an EA as having significant impact or controversy
Fully document the impact
After public review, allow a project to be implemented if it is determined that the benefits outweigh the adverse effects
Conclude the NEPA review process with a Record of Decision (ROD)

Some applicants are concerned that the NEPA process will cause them to be forced to do something different than what they want to do.
Does NEPA require that the alternative with the least environmental impact be selected? 

NO…What FEMA must do is consider all environmental impacts in the decision-making, and share information about impacts with the public.  Of the tens or hundreds of thousands of proposed projects FEMA has funded only for a handful have we suggested an alternative be used.  And in those cases the applicant has usually agreed that they ended up with a better project.  NEPA done right is really just good planning.

Once again, NEPA specifics a process and policy – not an outcome.  It does not require an agency to select the least impacting alternative.

In fact, agency decision-makers can select the alternative they think is the best to meet the identified need or solve the problem, as long as they assess the consequences of their decision, and share that information with the public.


NEPA Review Process

12
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This shows all of the pathways in the NEPA process; FEMA coordinates with applicants early in the process to fully define the proposed action, including any connected actions.  Once again, even if an action may be categorically excluded from further NEPA review, it must still comply with all other applicable laws and permitting requirements.

1.	Categorical Exclusion
Categorical exclusions are the first level of NEPA review and include actions, that through experience, FEMA has found will typically have little or no environmental impacts. However, if there are unresolved Extraordinary Circumstances (as defined in the 44 CFR Part 10.8(d)(3)), such as the presence of protected natural or cultural resources, the proposed action no longer qualifies as a Categorical Exclusion.  FEMA has established exclusion categories, which range from acquisition of property, to routine maintenance, and slope stabilization.
If an action does not qualify as a Categorical Exclusion, then the next level of NEPA review,...

2.	Environmental Assessment
the Environmental Assessment, is required. 
An Environmental Assessment (EA) is the third pathway and is a concise public document that serves to provide sufficient evidence and analysis regarding the significance of impacts of the proposed action and alternatives to determine whether an Environmental Impact Statement (EIS) is required.  The EA is used to demonstrate an agency’s compliance with NEPA when no EIS is required, and to facilitate the preparation of an EIS, which is the next level of NEPA review.
The EA concludes with a decision document.  Based on the results of the EA, this decision document can take two forms: 
The first is a Finding of No Significant Impact or FONSI, in which case the environmental review is concluded, or secondly...
a Notice of Intent to Prepare an EIS (NOI).

3.	Environmental Impact Statement
The fourth pathway is the Environmental Impact Statement (EIS). The EIS process is a detailed and rigorous analysis and evaluation of the impacts of the proposed action and all reasonable alternatives and also requires formal public involvement.  The EIS document typically is more detailed than the EA.
The EIS process concludes with a decision document, the Record of Decision (ROD), that provides an explanation of the decisions that were made, and specifically why a particular action was selected.
If the NEPA process is performed correctly, other environmental laws will be addressed as part of the NEPA process.


National Historic Preservation Act
(NHPA)

13



National Historic Preservation Act

e The NHPA is the primary law governing historic
preservation programs across the United States

e Sections 106 and 110 outline the historic preservation
requirements that FEMA must adhere to for every program,
project, or activity involving federal money

— Requires FEMA to consider the effects of its actions on
historic properties that are listed or eligible for listing on the
National Register of Historic Places

» The federal agency conducting the review is responsible for
Identifying historic properties

14
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The National Historic Preservation Act:    
                                                                                                            
Is the primary law governing historic preservation programs nationally 

Although much of the initiative and preservation efforts are at the local level, the NHPA is responsible for “professionalizing” the field by creating an official listing of historic places, allowing for the creation of State and Tribal Historic Preservation Officers and outlining their duties, making the Federal government responsible for its actions with respect to historic preservation, creating the National Register of Historic Places, and creating the need for qualified historic preservation professionals to conduct these activities.

Outlines historic preservation responsibilities for Federal agencies.  

Two specific sections of the NHPA, Sections 106 and 110, outline the historic preservation responsibilities that FEMA must conduct for every program, project, or activity involving Federal money.

Although the National Historic Preservation Act is not the only historic preservation law, it is the primary law affecting FEMA activities and will thus be the focus of the historic preservation portion of the training.

However, it is important to remember that other preservation laws exist and may need to be addressed in certain situations.  A couple of points about these laws:

First, there are many laws that protect historic properties especially and Native American sites.  These include:
National Historic Preservation Act (NHPA)
Archaeological Resources Protection Act (ARPA)
Archaeological and Historic Preservation Act
American Indian Religious Freedom Act
Executive Orders (EO 13007 – Indian Sacred Sites; EO 13175 – Consultation and Coordination with Indian Tribal Governments)
State Preservation Laws
Native American Graves Protection and Repatriation Act (NAGPRA)

Second, states may have state versions of Federal preservation laws such as state historic preservation acts  

Third, the Federal and state laws may work in conjunction with NHPA, but are not substitutes for these requirements.



Historic Properties

e Historic properties are buildings, sites, structures, objects,
districts, or landscapes that are at least 50 years old (with
exceptions) and are significant within their historic context

— Must retain integrity or convey their significance
— Must be listed on or eligible for listing on the National Register
of Historic Places

 Criteria apply to both above and below ground resources

15
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According to the National Historic Preservation Act, a historic property must be:
  Building--shelters human activity    Examples:  city hall, school, train station
  Site--location of significant event    Examples:  battlefield, archeological site
  Structure--functional constructions  Examples:  aircraft, bridge, canal, silo
  Object--artistic in nature, small        Examples:  monument, sculpture
  Historic district--concentration of sites, structures, buildings, or objects
  Traditional cultural property--associated with cultural or religious beliefs of a living community

Assign one of the above to each group in the class.  Give them 5 minutes to think of some examples of each of these and then ask them to share with the rest of the class.  Discuss the appropriateness of their choices.

  Over 50 years old--general estimate of time needed to develop historical perspective.  

  It must have significance within its historic context

  It must retain integrity; that is, the ability of a property to convey significance

*APPLIES TO BOTH ABOVE AND BELOW GROUND (ARCHAEOLOGICAL) RESOURCES



National Register of Historic Places

 The NHPA established an official list of properties important
In United States history and culture

— Significant at local, state, regional and/or national level
— Contains over 80,000 listings

* Properties are categorized as listed, eligible to be listed, or
Ineligible

NATIONAL REGISTER OF HISTORIC PLACES _:-zu
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The National Historic Preservation Act established the National Register of Historic Places as the official listing of significant historic properties in the United States.  Properties listed on the National Register may be significant at the local, state, tribal or national level.  
Maintained by the National Park Service (specifically, the Keeper of the National Register), the list contains over 73,000 listings of buildings, sites, structures, objects, and districts.

Just because a place is not included on the National Register of Historic Places doesn’t mean it can’t be.  There are three categories of buildings, sites, structures, objects, and districts.
Eligible – A property eligible for the NRHP means that it meets all the significance and integrity requirements to be listed in the NRHP, but has not yet been formally listed in the NRHP.  
Listed – A property listed in the NRHP is one that meets all the significance and integrity requirements and is actually contained in the NRHP database.  To list a property, the SHPO must nominate the property, and then the agency or individual must complete a National Register nomination form.  Then the form is sent to the Keepers' Office.  The Keeper makes the final decision as to whether the property should be formally listed on the National Register.  
Not Eligible – This category applies to properties that do not meet all the significance and integrity requirements to be eligible for listing in the National Register. 

http://www.nps.gov/nr/�
http://www.nps.gov/nr/�
http://www.nps.gov/nr/�
http://www.nps.gov/nr/�

National Historic Landmarks

« Approximately 2,400 National Historic Landmarks are listed
on the National Register of Historic Places

» These properties possess exceptional value or quality In

Illustrating and interpreting the heritage of the United States at
a national level
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National Historic Landmarks constitute only about 2% of those properties listed on the National Register of Historic Places. While many historic places are important locally or on a state, tribal or regional level, a few have meaning for most Americans. Places that "possess exceptional value or quality in illustrating and interpreting the heritage of the United States" are designated by the Secretary of the Interior as NHLs. 

These landmarks possess exceptional national significance and constitute only a small percentage of those properties listed on the National Register of Historic Places.


http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�
http://www.nps.gov/history/nhl/�

NHPA Consultation

o Per Section 106 of the NHPA, FEMA must consult both the
State Historic Preservation Office (SHPO) or Tribal Historic
Preservation Office (THPO) and the Advisory Council on
Historic Preservation to conduct an NHPA consultation

* The process cannot be delegated to a grantee or consultant

o Grantees must comply with any conditions placed on project
as a result of SHPO/THPO consultation

18



State/Tribal Historic Preservation
Officer

o The State or Tribal Historic Preservation Officer maintains an
Inventory of historic properties in their respective state or
tribal lands and coordinates historic preservation activities
supported by federal grant funds

— Serve as FEMA'’s primary contact throughout a Section 106
consultation

» (Grantees are encouraged to contact SHPO/THPO to obtain
Information about the presence of historic properties in their
project’s vicinity

can be found at the following web address:
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The State Historic Preservation Officer’s basic function under federal law is to coordinate historic preservation activities supported by federal grant funds in his or her state.  
  The SHPO is FEMA’s primary contact during the historic review process
  The Tribal Historic Preservation Officer(THPO) is the tribal equivalent of the SHPO.  Some THPOs have assumed all or part of the responsibilities of the SHPO, including historic review (Section 106) compliance.  
The State Historic Preservation Officers:
  Locate and record historic properties,
  Review all federal projects for impact on historic properties under Section 106 of the Act and the regulations of the Advisory Council on Historic Preservation,  
  Provide technical assistance on restoration and other preservation activities to federal agencies, state and local governments, and the private sector,   
  Nominate significant historic properties to the National Register, �foster historic preservation programs at the local government level,
  Provide matching funds for preservation projects, and
  Comment upon preservation projects under consideration for the federal rehabilitation tax credit.

The SHPO is the representative of the State’s interests in historic preservation
The SHPO is NOT responsible for doing the federal agency’s work.  The SHPO consults with the agency, assists the agency, but is not supposed either to dictate to the agency nor to perform functions on the agency’s behalf.


http://www.ncshpo.org/stateinfolist/fulllist.htm�

Advisory Council on Historic

Preservation

« The NHPA established the Advisory Council on Historic
Preservation as an independent federal agency serving as the

mayjor policy advisor to the government in the field of historic
preservation

— Their mission is to promote the preservation, enhancement, and
productive use of our nation's historic resources

— The Council will become involved as a consulting party on large
and/or controversial projects
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The National Historic Preservation Act established the Advisory Council on Historic Preservation as an independent federal agency who serves as the major policy advisor to the Government in the field of historic preservation.
The Council also governs the implementation of the historic review process (Section 106 of NHPA) through 36 CFR Part 800.
Although the new regulations (36 CFR Part 800) lessen the role of the Council on a project-by-project basis, FEMA consults with the Council often, and they may become involved with a specific project at any time
Who at FEMA should call the Advisory Council?
Usually the Regional Environmental Officer or the Federal Preservation Officer


Helpful Information for the NHPA
Review

Age of buildings/structures directly affected

Method and location of equipment installation

Age of surrounding buildings/structures

Site and structure photographs (color, labeled, good quality)

USGS topographic quadrangle map (1:24,000 scale)
Description of ground disturbance, if applicable

21



Biologica
Related Laws



The Endangered Species Act
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The Endangered Species Act of 1973 protects endangered and threatened species and their critical habitats.  Species diversity is critical to ecosystem health, because each species plays a specific role in keeping the system running. 

Congress passed the ESA as a result of growing concern worldwide over the disappearance of plant and animal species.



ESA Requirements

* The ESA requires FEMA to consider the effects of its actions
on threatened or endangered species (TES)

 FEMA cannot fund any action that would

I I I - DO NOT DisTyuR
jeopardize the continued existence | A TUHTL;
of any threatened or endangered species NEST

or result in the adverse modification
of the habitat of these species
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The ESA requires Federal agencies to:
Consider the effects of their actions on threatened or endangered species 
Be proactive in conservation activities
Avoid harm to listed species or the habitat of a listed species
Specific requirements for Federal agencies are outlined in Section 7 of the Act.


ESA “Taking”

o Under the ESA, it is unlawful to “take” any endangered
species
— “Taking” is defined as harassing, harming, pursuing, hunting,
shooting, wounding, Killing, trapping, capturing, or collecting a
protected species

— An incidental “take” Is a take that is the result of, but not the
purpose of, an otherwise lawful activity
 The ESA applies to everyone, regardless of whether federal
funds are involved

 Violation of the ESA can result in individual civil and criminal
penalties, including imprisonment and fines

25
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Under ESA it is unlawful to “take” any endangered species.  The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect a protected species.  An incidental take is a take that is the result of, but not the purpose of, an otherwise lawful activity.

The ESA:
Applies to everyone, not just to federal agencies. 
Has very stiff penalties, including stopping a project or requiring the area be returned to its pre-p