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The Hon. William Hathaway 

July 13, 1992 

Co-Chair, Maine Blue Ribbon Commission 
on Workers' Compensation 

Danton Towers 
207 E. Grand Ave. 
Apt. 6D 
Old Orchard Beach, ME 04064 

Mr. Richard Dalbeck 
17 Spoondrift Lane 
Cape Elizabeth, ME 04107 

Dear Chairs Hathaway and Dalbeck: 

President O'Leary of the Maine AFL-CIO has asked that you 
be provided copies of Federal EEOC's Technical Assistance 
Manual on the Employment Provisions (Title I) of the 
Americans with Disabilities Act, Chapter IX, entitled "Workers' 
Compensation and Work-Related Injury". 

A review of this recently issued publication indicates the 
need for correction of the June 26, 1992 Maine AFL-CIO position 
letter to the Blue Ribbon Commission in that at page 3, para. 3, 
stated that: 

"But the Americans with Disabilities Act is not 
particularly focused on workers' compensation ~nd may not 
even apply to a worker who suffers a workplace injury 
followed by a period of disability and full recovery .•• " 

The underlined word "may" was employed improvidently and 
may be misleading. The sentence should be corrected to read: 

"But the Americans with Disabilities Act is not 
particularly focused on workers' compensation and DOES not 
even apply to a worker who suffers a workplace injury 
followed by a period of disability and full recovery ••. " 
The Maine AFL again encourages the Blue Ribbon Commission 

to give strong and favorable consideration in regard to 
reemployment by: 
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1. Applying the Maine Family Leave Law to workplace 
injury disability subject to the existing exception for 
employers of under 25. 

2. Enacting a Maine specific and Maine administered "Mainers 
with Disabilities Act" patterned exactly on the Americans with 
Disabilities Act and providing for identical procedures and 
remedies. 

3. Vesting jurisdiction under the Mainers with 
Disabilities Act, the Family Leave Act, and all reemployment and 
anti-discrimination rights under the workers' compensation law 
in the Maine Human Rights Commission rather the Maine Workers' 
Compensation commission. 

4. Provide that workers' compensation insurance and group 
self-insurance may not apply to violations of the 
anti-discrimination provisions, the reemployment provisions of 
the Maine Workers' Compensation Act and the suggested Mainers 
with Disabilities Act and the Maine Family Leave Law amended to 
include protection for workers on leave because of workplace 
injury or disability. 

The Maine AFL-CIO regrets any misunderstanding caused by 
its inadvertent misstatement. 

PNM:cw 
Enclosure 
cc: The Hon. Emilien Levesque 

Dr. Harvey Picker 
Charles J. O'Leary, President 

Maine AFL-CIO 

~ 
AFL-CIO 
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July 14, 1992 

Hon. William D. Hathaway 
BLUE RIBBON COMMISSION 
c/o University of Maine Law School 
246 Deering 
Portland, ME 04101 

Dear Bill: 

\ 
I 

RUMFORD OFFICE 
150 CONGRESS STREET 

P.O. DRAWER L 
RUMFORD, MAINE 04276-2035 

(207) 364-4593 
TELEFAX (207) 369-9421 

DAVID L. GALGAY,IR. 
ANN R. ROBINSON 
DEIRDRE M. O'CALLAGHAN 
lOSEPH G. DONAHUE 
CLAUDIA D. RAESSLER 
IILL PELLETIER ALLEN 
IEFFREY M. SULLIVAN 
DENNIS M. DOIRON 
STANLEY W. PIECUCH 
KEVIN I. DEAL 
DEDORAH L. POPE 
PENNY ST. LOUIS 

When we appeared before your panel, we promised to send along 
information that we have regarding problems (and solutions) in 
workers compensation systems in other states. Enclosed are a 
variety of materials which you can scan in a few minutes, and 
which will give you an overview of some things happening around 
the country. Some of it you may have already seen. 

I am also enclosing under separate cover to Michelle Bushey 
copies of the New Hampshire workers comp task force report and 
the Connecticut task force report. 

s 
encs. 
65330.b13 
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Ms. Michelle Bushey 
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Dear Michelle: 

RUMFORD OFFICE 
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JEFFREY M. SULLIVAN 
DENNIS M. DOIRON 
STANLEY W. PIECUCH 
KEVIN J. BEAL 
DEBORAH L. POPE 
PENNY ST. LOUIS 

Enclosed please find copies of the task force reports on workers 
compensation from both New Hampshire and Connecticut. 

s 
encs. . 
55330.bl:3 
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REPORT OF THE TASK FORCE 
ON WORKERS' COMPENSATION 

IN NEW HAMPSHIRE' 

AUGUST 31, 1989 

TASK FORCE MEMBERS: 

David G. Hampson. Cbairma.n 
KENDALL INSURANCE, INC. 

Peter M. Burton 
NATIONAL COUNCIL ON COMPENSATION INSURANCE 

James D. Casey 
NEW HAMPSHIRE AFLICIO 

Glenn L. Rondeau . 
JAMES~RCORPO~ON 

James G. Scott 
SHAW'S SUPERMARKETS, INC. 
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STATE OF NEW HAMPSHIRE 

CONCORD 03301 

EXECUTIVE ORDER NUMBER 89-4 

an order establishing a 
Governor's Task Force on Workers' Compensation. 

WHEREAS, there is an urgent and aubstantial need to 
review and evaluate the performance of the State's workers' 
compensation system in order to ensu~e the system's 
consistent, affordable, and equitable operation; and 

WHEREAS, it is necessary to provide an effective 
long-term solution which acknowledges growth and its effect 
on the varied interests involved in the system; and 

WHEREAS, a thorough analysis of the workers' 
compensation system necessitates consideration of all 
components involved in the system, including insurance, 
medical, legal, employer and labor practices and concerns, 
and review of statutory provisions and administrative rules 
and regulations; and 

WHEREAS, the State government's responsibility and 
mission is to evaluate the performance of the workers' 
compensation system in the achievement of its purposes; to 
anticipate and prepare for future needs and demands on the 
system; and, to make recommendations to meet current problems 
and future needs; 

NOW, THEREFORE, I, JUOD GREGG, Governor of the State of 
New Hampshire, by the authority vested in me by Part II, 
Article 41 of the New Hampshire Constitution, do hereby 
establish a Governor's Task Force on Workers' Compensation 
for a one-year term. 

Said task force will examine and analyze all aspects of 
the workers' compensation system. Oata and information from 
the State's departments of labor and insurance, private 
sector, insurance practitioners, labor organizations, medical 
and legal communities will be collected and reviewed and 
resultant existing and potential needs shall be addressed to 
assure the health and viability of the State's workers 
compensation system snd promotes efficiency and equity to the 
benefit of the citizens of New Hampshire. A coordinated 
planning and action effort shall be made in the public and 
private sector. 

The task force shsll submit periodic updstes to the 
Governor with s final report and recommendations being 
completed no later than August 15, 1989. 

Given under my hsnd snd seal st the 
Executive Chambers in Concord this 27th 
day of February, in the year of Our Lord, 
one thousand nine hundred and 

"'h<Y-~b ck 

i 
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MISSION STATEMENT* 

Conduct a comprehensive study of the New Hampshire Worker's 
Compensation system. Upon completion of the study, present the 
1990 session of the New Hampshire Legislature with a 
comprehensive set of recommendations for keeping workers' 
compensation costs under control. 

, 
.This mission statement is based on the language contained in 

the January 26, 1989 Press Release appointing the Task Force. 

iii 
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HIGHLIGHTS OF THE TASK FORCE ACTIVITIES 

-Task Force members reviewed the entire New Hampshire Workers' 
Compensation statute and administrative rules as a group, one 
sentence at a time, in order to gain a complete understanding of 
all aspects of the statute. 

-Task Force retained the services of a consultant, Ms. Mary Ann 
Stiles, in order to conduct a review of case files at the 
Department of Labor. This type of study reveals many, intimate 
aspects of the "system at work". 

-An income replacement ratio study was conducted with the 
assistance of the Workers' Compensation Research Institute. 

- The Task Force conducted a review of actual medical bills in 
comparison with the allowable payments for these services under 
the medical fee schedules of Massachusetts and New York. This 
review was completed with the assistance of Medata. 

-Specific meetings were held with Richard Flynn, Labor 
Commissioner; Louis Bergeron Commissioner'of Insurance; Robert 
Duval and Dennis Murphy, former Labor Commissioners; and Anne 
Crane, former Director of Workers' Compensation at the Department 
of Labor. 

-Open public hearings were held at three different locations 
around the state, two in Concord, one each in Conway and Nashua. 

-A public session was held in Concord in June to present the 
summary findings of the Task Force Consultant·s review of case 
files at the Department of Labor. Written testimony concerning 
the findings was actively solicited from any and all individuals 
and participant groups. 

-A special day-long meeting was held with invited participant 
groups consisting of the following: 

Alliance of American Insurers 
American Insurance Association 
NH Association of Domestic Insurance Companies 
NH Hospital Association 
NH Medical Society 
Teamsters 
State Employees Association 
AFL/CIO 
NH Bar Association - Defense Counsel 
NH Bar Association - Plaintiff Counsel 
NH Association of Commerce and Industry 
Business and Industry Association 

-General research on the subject of workers' compensation was 
conducted, including visitations to the Insurance Library in 
Boston and telephone inquires of other states that have or are 
studying workers' compensation. 

iv 
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-Task Force members were assigned special areas of concentration 
based en background research. These areas included 
rehabilitation, permanent partial injuries, medical fee schedules 
and workers' compensation in the State of Michigan. 

v 
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1. INTRODUCTION: 

workers' compensation has been functioning in the United States 
for close to seventy-eight (78) years. In most states, the 
workers' compensation system has either already broken down or is 
on the verge of breaking down. 

Workers' compensation as originally conceived was based on the 
concept of "liability without fault". Under this concept, the 
fundamental purpose is a swift, certain and assured remedy for 
litigation. The system was never meant to create adversarial 
relationships between employer and employee. A system that was 
so simple in concept has become highly complex in its 
application. This in turn has created numerous inefficiencies 
that burden the system and contribute to escalating costs. 

The system has many participants beyond the employer and 
employee. The other major participants in the system include the 
insurers, medical care providers, attorneys, and rehabilitation 
specialists. 

To quote from the annual report of the Workers' Compensation 
Research Institute "the pace of change in Workers' Compensation 
systems has accelerated over the last two decades. Stimulated in 
part by the report in 1972 of the National Commission on State 
Workmen's Compensation Laws, state systems broadened coverage and 
liberalized benefits. As a result, workers' compensation costs 
to employers have risen, far exceeding anticipated costs of 
reform. Increased litigiousness has also raised the cost of what 
were intended to be efficient benefit-delivery systems." 

The Task force has attempted, in its study of the Workers' 
Compensation System in New Hampshire, to address each and every 
issue in this complex system. Basic research has been utilized 
where possible in order to gain a factual understanding of the 
issues and pressure points in the system. There are no quick 
fixes in a workers' compensation system. Quite the contrary, a 
system must be viewed in its entirety with the impact of each 
change analyzed as to its overall impact on other aspects of the 
system. Furthermore, the dynamic nature of a workers' 
compensation system requires constant monitoring for needed 
modifications. As such, no one set of changes will provide the 
total answer forever. 

We, the members of the Task Force, are proud to present the 
extensive package of recommendations for reform contained in this 
report. In deciding on the many issues, we have taken the facts 
known to us and have made decisions based on those facts. It is 
our collective feelings that implementation of the 
recommendations contained in this report will allow the New 
Hampshire Workers' Compensation System to reassume the leadership 
position that has been its trademark in the past. 

-1-
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II. OVERVIEW OF WORKERS' COMPENSATION INSURANCE COSTS IN NEW 
HAMPSHIRE: 

In order to understand the current state of affairs concerning 
the cost of workers' compensation in New Hampshire, the following 
basic measures are presented: 

-Incurred Losses - this represents the sum of both paid 
losses and future payments estimated to be paid on 
current cases. 

-Earned premiums - this represents the premiums paid by 
em=loyers and earned by insurers in New Hampshire for the 
period covered i.e. calendar year. 

1978 
1983 
1987 

$ 54 million 
.. 64 million 
$143 million 

*Source - Best's Executive Data 
Service (A.M. Best is an insurance 
information and publication service), 
Exhibit 1 

% increase 
% increase 
% increase 

1978 
1983 
1987 

1978-83 = 
1983-87 = 
1978-87 = 

19% 
123% 
165% 

$ 61 million 
$ 93 million 
$179 million 

*Source - Best's Executive Data 
Service, Exhibit 1 

% increase 
% increase 
% increase 

1978-83 = 
1983-87 = 
1978-87 = 

52% 
92% 

193% 

On an absolute basis, these numbers show the significant upward 
growth experienced in New Hampshire Workers' Compensation losses 
and premiums. These numbers show a rather alarming growth during 
the period of 1983-87, especially in the area of incurred losses, 
realizing that administered pricing can artificially limit earned 
premiums. For a discussion on administered pricing, see Section 
VIr. 

-2-
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Another measure of New Hampshire's growth in workers' 
compensation can be seen by reviewing total payments which 
include cash indemnity payments for income replacement and 
medical payments. 

'i4!.e!: 6mQ.!dlJi 

1977 $ 26.3 million 
1982 $ bO.5 million 
1986 $107.7 million 

*Source - May 1989 Bulletin National 
Foundation for Unemployment Compensation & 
Workers' Compensation Exhibit 2 

NH 
% increase 1977-82 = 130% 
% increase 1982-86 = 78% 
% increase 1977-86 = 309% 

Total U.S. 
94% 
62% 

214% 

The total cash indemnity and medical payments in New Hampshire 
for the period 1977 through 1986 were up 309 percent while during 
1978 through 1987, incurred losses were up 165 percent and earned 
premiums were up 193 percent. This appears to provide some 
confirmation in the overall upward trend in workers' compensation 
costs for New Hampshire. As can be seen from Table 3, the growth 
in the cost of indemnity and medical payments in New Hampshire 
exceeded the national average for the ten year period by 
ninety-five (95) percent (309 percent vs. 214 percent). New 
Hampshire's growth of 309 percent during this period placed New 
Hampshire as the seventh highest in the nation. 

How did the growth in New Hampshire's economy during these same 
periods impact the growth rates? The following measures are used 
to adjust for the changing exposure levels (covered employment) 
and claim activity. 

-Average cost per claim - this is computed by dividing the 
incurred losses in a given year, by the total number of 
claims that year. 

-Average premium per covered employee - this is computed by 
dividing the earned premium in a given year, by the number of 
covered employees that year. 

-3-
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1978 
1983 
1987 

$ 994 
$1,236 
$2,062 

*Source - Incurred Losses Best's 
Executive Data Service Exhibit 1 and NH 
Department of Labor Statistics on 
Reported Injuries Exhibit 3 

% increase 1978-83 = 
~ increase 1983-87 = 
% increase 1978-87 = 

1978 
1983 
1987 

$167 
$235 
$362 

24% 
67% 

107% 

*Source - Earned Pemiums Best's Executive 
Data Service Exhibit 1 and NH Department of 
Labor Statistics on Covered Employees 
Exhibit 3 

Yo increase 1978-83 = 41% 
% increase 1983-87 = 54% 
% increase 1978-83 = 117% 

Table 4 and table 5 indicate that after allowing for the growth 
• covered employment and resulting injury rates, New Hampshire 

~till shows a rather significant upward trend line in claim costs 
and premiums paid. 

This trend is further supported by comparing the average 
benefit cost per covered employee (benefits paid divided by 
covered employment) published for all states by the National 
Council for Unemployment Compensation ~ Workers' Compensation. 
Table 6 shows New Hampshire and its growth compared to the other 
fifty (50) states. 

-4-
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1977 
1982 
1986 

$ 84 
$173 
$249 

*Source - May 1989 Bulletin National' 
Foundation for Unemployment Compensation 
and Workers' Compensation Exhibit 2 

% increase 
" increase 
% increase 

NH 
1977-82 
1982-86 = 
1977-86 

= 106% 
44X 

= 196X 

Total U.S. 
82% 
45% 

164% 

New Hampshire ranks eighteenth (18th) highest in the nation for 
growth in average benefit cost per covered employee for the 
period 1977-1986. New Hampshire's overall growth rate in average 
benefit cost per covered employee is thirty-two (32) percent 
higher (196 percent versus 164 percent) than the average for all 
states during this period. 

The next comparison pertains to the growth in reported injuries 
and coapensable disabilities compared with the growth in covered 
employment. In other words, is New Hampshire producing more 
injuries and disabilities per hundred in employment? 

1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 

Incidence Rate 
8~~~ct~g_IQi~Ci~~ 

14.9 
16.1 
15.4 
15.0 
14.8 
13.1 
14.1 
13.3 
13.6 
14.0 
13.7 

Incidence Rate 
~~m~~Q~2~i~_lni~ci~! 

3.3 
3.8 
3.7 
3.1 
3.0 
2.5 
3.6 
3.2 
3.1 
3.1 
3.8 

*Source NH Department of Labor Statistics 
Exhibit 3 and Exhibit 4 

-5-
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In reviewing Table 7, it is apparent that the incidence rate 
for reported injuries has remained relatively stable with a 
downward bias and the incidence rate for compensable injuries has 
also remained relatively stable with a recent upward bias. 
Therefore~ the significant growth in workers' compensation costs 
cannot be directly attributable to a significant increase in 
reported injuries and compensable injuries per hundred in covered 
employment. 

Additional statistics that collaborate the trends in New 
Hampshire include the following: 

-According to the National Council on Compensation Insurance 
(NCeI), during the period 1980-84 medical costs in workers' 
compensation for New Hampshire were up eighty-five (85) 
percent vs. fifty-nine (59) percent for the other NCCI states 
and for this same period indemnity costs (lost wages) in 
workers' compensation for New Hampshire were up fifty-seven 
<57) percent vs. thirty-three (33) percent for the other NCCI 
states. 

-According to the National Council on Compensation Insurance 
(NCC!), New Hampshire has the ninth highest level of assigned 
risk premiums as a percent of total premiums. New 
Hampshire's assigned risk premiums through 1988 stand_at 26.4 
percent of total premiums in the state. The National average 
in 1988 for all NCCI states was 19.6 percent. Assigned Risk 
Pools are basically mechanisms of last resort in that when an 
employer can't find an insurance company willing to 
underwrite their workers' compensation insurance on a 
voluntary basis, they can submit their application to the 
Assigned Risk Pool for coverage. A high level of assigned 
risk premiums is an indicator of the general unwillingness of 
insurers to voluntarily write workers' compensation in the 
state, which is often the result of the insurers perception 
that rates are inadequate. 

-During the period 12/1/83 - 1/1/89, the National Council on 
Compensation Insurance (NCCI) has requested five rate 
increases that totalled 100.3 percent. They were granted 
five rate increases totalling 44.5 percent. 

Proposed 
Effective 
__ Q2t~ __ _ 

12/01/83 
04/01/84 
12/01/85 
12/01/86 
01/01/88 

New Hampshire 
Rate Filing Activity* 

Approved 
Effective 
__ Q2t~ __ _ 

12/01/83 
05/01/84 
05/01/86 
05/01/87 
01/01/89 

Amount 
B~g~~at~g 

+ 8.7%** 
+ 5.1% 
+24.2Y. 
+24.61. 
_~~Z~Z~ 
+100.31. 

Amount 
§c2nt~g 

+ 8.7Y. 
+ S.lY. 
+ 9.6Y. 
+ 7.0Y. 
_~l~~l~ 

+44.5y' 

*Source: National Council on Compensation Insurance <NCCI) 
**Law Changes Only 
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According to a report this past Spring in the publication 
~~~in~~~_lQ§~c~n~~, the NCCI has targeted New Hampshire for 
an additional rate increase of twenty (20) to thirty (30) 
percent. 

-According to A.M. Best (an insurance information and 
publication service), for the five year period 1983-1987, New 
Hampshire had the twentieth (20th) highest five year 
direct/incurred loss ratio out of the fifty (50) states. 
(see exhibit 5) 

New Hampshire's workers' compensation costs have shown high 
levels of growth during the past ten years with no end in sight. 
This upward spiral appears to have accelerated during the past 
five years which is no surprise, given the major changes to the 
system since 1983. It is difficult to put the brakes on 
escalating workers' -compensation costs given the complexity of 
the system, coupled with the relatively long-term nature i.e. 
costs paid out over many years. However, if meaningful reform is 
ignored, there is a degree of certainty that the "worse is yet to 
come" in high workers' compensation insurance costs in the State 
of New Hampshire. 
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III. REFORM IN THE ADMINISTRATION OF THE SYSTEM: 

The Department of Labor has the overall responsibility for the 
adrnLnistration of New Hampshire's workers' compensation laws. If 
one considers the growth in employment in the State of New 
Hampshire over the past ten years and the resulting number of 
i~juries and disabilities, coupled with the increasing complexity 
of New Hampshire's workers' compensation system, it is amazing 
that the Department of Labor has been able to perform as well as 
they have. Also, consider that the Department has had four 
changes in management, i.e., commissioners over this ten year 
horizon. 

As a result of the additional administrative burdens, lack of 
sufficient staff, increasing complexity of the system and lack of 
management consistency, many inefficiencies and lack of attention 
to detail problems exist in the overall administration of the 
workers' compensation system. An example is the improper 
administration of the Special Fund for Active Cases that was 
established in 1975. This error produced improper assessments of 
significant magnitude. The following is an excerpt from a memo 
from Commissioner Flynn dated May 26, 1989, correcting the error 
as soon as it was made known to Commissioner Flynn (see exhibit 6 
and Exhibit 7): 

"It has been brought to our attention by the Governor's 
Task Force on Workers' Compensation that the department's 
administrative handling of the Special Fund for Active 
Cases has been in error. It has been the department's 
practice to reimburse carriers from this fund for cost of 
living adjustments as required by RSA 281:23-a. 

The Task Force, however, has pointed out that the first 
sentence of RSA 281:23-b provides for reimbursement by the 
Special Fund for Active Cases for "payments made pursuant 
to RSA 281:23-a for compensable injuries occurring on or 
before June 30, 1975 •••• ". Therefore, the fund will no 
longer reimburse carriers for cost of living adjustments 
made in claims which occurred after 3une 30, 1975; 
adjustments for claims which occurred prior to July 1, 
1975 will continue to be reimbursed by the special fund." 

Therefore, a multitude of recommendations have been made to 
improve and/or correct these inefficiencies and managememt 
issues. 

There appears to be widespread agreement among participants in 
the system that the current New Hampshire Workers' Compensation 
System is much too adversarial and does not provide for prompt 
hearings. The consultant's study (exhibit 8) revealed that 
"sixty-nine (69) percent of the cases initially scheduled were 
rescheduled for an average of 273 days from the date that the 
hearing was originally requested and were held 9~2 months 
later." Delays of this nature cannot be tolerated in a workers' 
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compensation system. The system should allow for a swift 
resolution of all disputes realizing that the central issue 
underlying all disputes is the awarding of benefits - their 
duration and amount. Lengthy delays of the hearings process are 
a major factor in the upward cost spiral and are unfair to both 
injured employees and their employers. 

8g~Q~~g~QaIIQ~§_EQB_ST8IYIg8Y_8~EQ8~~ 

I 1. Redesign the hearings process as follows: 

I 

I 
I 
I 
I 
I 
• 

Step 1 Hearings Officer: 
informal hearings held in 
Concord and at other 
locations throughout 

Step 2 

Step 3 

the State 

Compensation Review 
Commission: 
Appeals Board comprised of 
Director of Workers' Compen
sation or Deputy Commission
er plus 2 Hearings Officers 
new to the case being 
appealed 

Superior Court 

Case Merits and 
Facts: require all 
available evi
dence known be 
disclosed 

Case Merits and 
Facts: plus record 
from Step 1 hearing. 
Can only present 
evidence that was 
unknown at the date 
of Step 1 hearing 

Questions of Law 
only 

This redesign involves adding a new appeals board (step 2), 
conducting hearings at other locations in the State, requires 
that all known evidence be disclosed at the hearing and 
allows appeals to Superior Court on questions of law only. 
This redesign is similar in concept to the structure 
recommended in Ib~_B~Bgr~_gf_~b~_~~~jgD~l_~gmmj~~jgD_gD_§~~!~_ 
~gr~m~D~~_~gmB~D~~!jgD_1~~~ (see exhibit 9). 

I 2. Modify the hearings officer position as follows: 

I 
I 
I 
j 

, 

-increase job qualifications 
-increase salary level 
-strengthen the reporting structure and role 
-develop a code of ethics for hearings and 
hearings officers 

-develop and require at least fifteen (15) hours of 
continuing education each year 

-require a minimum of an additional fifteen (15) hours of 
annual training and briefing with Attorney General's 
staff 
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,3. Require timely hearings with a specific requirement that 
all hearings be held n~_1~t~c_tQ2Q_~i~_~~~~~ from the date of 
request. Require that once hearings are scheduled they can 
only be continued by filing a ~citt~Q petition with the 
Department of Labor. Such written petition must be delivered 
to the Department ~~~~Q_q~~~ prior to the hearing, otherwise 
the hearing is not continued. Require that decisions will be 
rendered no later than thirty (30) days from the date of 
hearing. Require that when appropriate, based on the facts 
and merits of the case, decisions shall be rendered at the 
hearing. To the extent additional hearings officers are 
required to meet the required six week hearing turnaround 
they should be added. The Department of Labor will need to 
closely monitor performance against this standard and 
maintain an adequate staff of hearings officers and clerical 
support. 

4. Allow for special expedited hearings, i.e., sooner than 
six weeks when requested and deemed appropriate. Require 
that such request shall be in writing and in sufficient 
detail to support the request. All requests for expedited 
hearings shall be reviewed periodically through case 
management at the Department of Labor to ensure requests are 
being given the proper attention and to identify any 
over-utilization by requesting parties. 

5. Restructure the Department of Labor Workers' Compensation 
Unit as follows: 

I 
Rehabilitation 
ManaQement 
Coordinator* 

RESTRUCTURE OF DEPARTMENT OF LABOR 
WORKERS' COMPENSATION UNIT 

IcommiSSioner/ I 
------~I----~ lDeput y CommiSSionerl 

~------------------~ r--_~I D i r tiC to r"-1_-, 
lWorkers compensationl 

1 
I I I 

Case/Dispute Hearin;s Analyst 
Resolution Officer Statistical and 
Coordinator Audit 

new position additional new position 
staff 

*Review current position to assure job description/Qualifications 
are being met. 

This restructure is vital to allow the Department to operate 
in an efficient and professional manner. Ib~_B~QQ~!_Qf_!bg_ 

~~~jgD~1_~gmmj~~j9D_9D_E~~~~_~gr~m~D~~_~gm2~D~~~igD_~~~~ . 
contained an example of the flow of information through a 
workers' compensation agency (see exhibit 10). In reviewing 
this flow chart and discussing the many functions of the 
Department of Labor in the area of workers' compensation, it 
is obvious that new positions are necessary to perform the 
overall functions of monitoring, feedback and control, all of 
which are the foundation of "good" management. 



, . . 
6. Restructure the Advisory Council as follows: 

-Eleven (11) member council comprised of: 

(1) member of House of Representatives 
(1) member of Senate 
(1) representing management 
(1) representing labor 
(1) representing defense bar 
(1) representing plaintiff bar 
(1) representing physicians 
(1) representing chiropractors 
(1) representing insurance companies 
(1) representing self-insurers 
(1) representing rehabilitation providers 

The Advisory Council shall meet at least monthly and shall 
annually review the performance of the workers' compensation 
system, issuing a report of its findings and conclusions on 
or before January 1 of each year to the Governor, the Labor 
Commissioner, the Commissioner of Insurance, and the Speaker 
of the House of Representatives, President of the Senate, and 
appropriate committee chairmen of both houses as to the 
status of the workers' compensation system. In the 
performance of such responsibility, the Advisory Council 
shall have the authority to: 

a. Make recommend~tions relating to the adoption of 
rules and needed legislation. 

b. Develop recommendations regarding the method and form 
of statistical data collection. 

c. Monitor the performance of the workers' compensation 
system in the implementation of legislative directives. 

d. Perform other duties and responsibilities outlin~d in 
the current statute (see exhibit 11). 

The department and other state agencies shall cooperate with 
the Advisory Council and shall provide information and staff 
support as reasonably necessary and required by the Advisory 
Council. 

7. Modify the Special Disability Trust Fund to allow the 
following: 

a. If an employee, who has a pre-existing permanent 
physical impairment, incurs a subsequent permanent 
physical impairment from a second job related injury, the 
employer can recover from the Special Disability Trust 
Fund for the cost of the second injury in excess of a 
specified threshold. 
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b. Allow employers to obtain payments on a cooperative 
basis (50/50 sharing of the costs subject to a maximum 
per employer) from the Special Disability Trust Fund for 
job modification costs for the purpose of retaining 
injured workers. This has been done in the States of 
Washington and Oregon, and it is recommended that 
Washington and Oregon be used as models (see exhibit 12). 

These changes will help encourage the hiring andlor retaining 
of the handicapped and will promote the creation of less 
hazardous job processes. 

8. Require the Department of Labor to develop a m~!1i=mgQi2 
gQ~£21iQD_~~Qg~2m on safety in the workplace and other 
specific aspects of workers' compensation, including basic 
information explaining the workers' compensation system (see 
exhibits 13 & 14). Also, provide an "800" number answer 
phone to field questions from employers and employees. 

More frequent and higher Quality education of the employer 
and employee may significantly impact the level of litigation 
in the system. A study by the California Workers' 
Compensation Institute (see exhibit 15) provides insights 
into this issue and concludes that "uncertainty creates a 
fertile atmosphere for litigation". The following 'are 
selected findings of this study: 

"-For 92 per cent of the sample it was 
their first work injury. 
-85 per cent of the employees felt their 

injuries were "serious" or "very serious". 
-Yet 74 per cent of the sample had no 

preinjury knowledge of workers' 
compensation and another 16 per cent knew 
something "but still had a lot to learn." 
-Three of every four employees received 

little or no information about workers' 
compensation from the employer. 
-20 per cent of the sample claimed no 

contact with the insurer. Of those who 
did have contact, more than half said the 
company representative was "not at all 
helpful", primarily because of perceived 
unwillingess to answer questions and 
explain procedures. 

-Union members, half of the total sample, 
received little assistance or information 
from their union. Of those who did 
contact the union, 80 per cent merely were 
encouraged to see an attorney. 

-The typical litigant most frequently 
contacts the attorney about two weeks 
after the injury-in most instances after 
contact with the employer, physician and 
insurer and after receiving the first 
payment of benefits." 
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9. Modify current penalty provisions in the statute as 
follows: 

281:36B Failure to make payment of compensation -
increase to $50.00 from $25.00. 

281:37I1 Failure to comply with decisions by 
employer/insurer - increase to $50.00 from $25.00. 

~281:10I Employer failing to secure compensation -
increase civil penalty for each day of noncompliance to 
$50.00 for each day from $10.00. 

J 1'00. 
281:461 Failure to report first 
increase civil penalty to $50.00 

(r.
c f~·"" J"I'I rf' ...... ~"'Yr6T, 

report of injury 
from $25.00. 

281:10 Employer failing to comply with requirement of 
providing workers' compensation coverage to employees -
Subject owners and/or officers to £~imiD~!_Q~D~11i~§ if 
an employee is injured and it is determined that the 
employer failed to secure coverage. 

Increasing these penalty amounts and putting stiff criminal 
penalties for failure to secure coverage under the Act will 
bring an awareness to employers as to the importance of the 
Act. The Department should make periodic reports on 
enforcement activities. 

10. Implement changes in the area of qualified self-insurers 
as follows: 

Require that all qualified group self-insurers come under 
the State Guaranty Fund. This would require qualified 
group self-insurers to pay an assessment, but would 
provide protection to claimants in the event of the 
self-insurers inability to pay future claims. 

Allow employers from different industry groups to band 
together and form a qualified self-insurance group. 
Current regulations require that employers be in the same 
general industry to form a qualified self-insurance 
group. Since New Hampshire has such a varied group of 
industries with a predominance of smaller employers, the 
opportunities for group self-insurance is somewhat 
limited. This change would open up new opportunities for 
employers to consider self insuring their workers' 
compensation. 

RECOMMENDATIONS FOR ADMINISTRATIVE PROCEDURES AND RULES: 

1. Require Department of Labor provide Department of 
Employment Security with a listing of all individuals 
receiving benefits under workers' compensation. This should 
help reduce the possibility of collecting under both systems. 
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2. Penalties - administrative rules covering penalties -
Department of Labor shall enforce these consistently and 
effectively. Require a quarterly report to Advisory Council 
of all penalties assessed. 

3. In order to monitor compliance with securing coverage, 
develop rules allowing that the Department of Labor will 
receive from the State, a list of all employers doing 
business in New Hampshire and cross check this list against 
those who have registered with the Department of Labor. 

4. Employee's Fault - need administrative rules on this 
subject on definitions, monitoring and enforcing. 

5. Hearings and Awards - draft administrative rules to cover 
subject ~Qg follow up enforcement - this enforcement shall 
include a tracking system that issues a report to the 
Advisory Council. 

6. Self-insured Guaranty Fund/Trust Administrative Rules -
monitoring, follow-up, enforcement, with report to Advisory 
Council. 

7. Approval of self-insurers - Department of Labor required 
to coordinate with Insurance Department for initial and 
renewal approval. 

8. Decisions at hearings shall be periodically and routinely 
reviewed by the Director, Workers' Compensation, to provide 
for analysis of the consistency and impartiality of rulings. 

9. Department of Labor shall promulgate guidelines that 
encourage ~~Cl~_iQt~c~~Qti~Q_~~_@m~l~~~c~ towards and for the 
injured employee. This would be an additional aspect of the 
multi-media program discussed in Recommendation #8 in the 
previous discussed statutory recomendations section, elements 
to include communication, transitional early return-to-work 
programs and safety retraining. 

10. Department of Labor shall develop a system of monitoring 
liens and subrogation activities by insurers. 

11. Department of Labor shall study notification compliance 
on the part of the employee, employer and providers in the 
system. A special emphasis should be directed to review of 
RSA 281:16-a Q~ti~@_~f_iQi~c~. This section of the statute 
allows notice of an injury to be given up to two years from 
the date of injury, which is an excessive length of time and 
far in excess of the length of time allowed in other states. 
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" . IV. REFORM IN THE AREA OF SAFETY: 

The area .of safety is the single most important component of a 
workers' compensation system. If there were no workplace 
accidents, then there would be no workers' compensation claims. 
The reality is that workplace accidents can and do occur and can 
never be totally eliminated. However, the frequency and severity 
can be greatly reduced by the design, implementation and carrying 
out of well constructed safety programs. Preventing accidents in 
the first place will produce savings far in excess of any other 
single action item. 

The Task Force has attempted to create a package of safety 
related recommendations that will assist in both encouraging 
safety and rewarding safety. 

RECOMMENDATIONS FOR STATUTORY REFORM: 

1. Require employers with ten or more full-time employees 
(excluding financial, insurance, professional office, legal, 
banking and other similar predominantly clerical office type 
operations) to have on file with the Department of Labor, a 
current written copy of their firm's safety program. All 
such programs to include specific provisions addressing 
employees non-compliance with safety rules and regulations 
and failure to use required safety equipment. 

This recommendation will require employers with 
non-existent or outdated safety programs to consciously 
review their safety issues and create a safety program or 
modernize their existing program. It will also provide the 
vehicle for addressing employee non-compliance with safety 
rules and procedures, including the process of warnings, job 
suspensions and job terminations for violations of safety 
rules and regulations. 

2. Require that the Department of Labor, in conjunction with 
the National Council on Compensation Insurance (NCCI), 
develop a' list of the best and worse performers based on the 
experience modification factors promulated by the NCCI. 
These factors are computed from insurance company reports on 
a firms premiums and losses by job classification and reflect 
the firms performance relative to the expected levels (see 
exhibit 16). The list will include the top ten lowest 
experience modifications and the Commissioner shall be 
required to publicly recognize these low experience 
modification employers by presenting them with an award at 
the annual Department of Labor Workers' Compensation 
conference. The list of the top ten highest experience 
modification employers will be provided to the Advisory 
Council and the Department of Labor shall be responsible for 
reviewing specific claims against these employers in 
conjunction with their safety program on file at the 
Department of Labor. A final aspect of this recommendation 
is to require that all qualified self-insurers shall be 
required to develop experience modification factors by 
submitting the appropriate information to the NCCI. 
Currently, self-insurers are not required to calculate 
experience modification factors, however, some self-insurers 
are voluntarily calculating experience modifications. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
) 

I 
I 
I 
I 
J 

I 
I 

" ~his recommendation will help encourage safety in the 
workplace. 

3. Require that a medical and/or indemnity deductible be 
allowed in all commercial workers' compensation insurance 
policies. The minimum deductible allowed shall be $500.00 
per claim with other options, up to a maximum to be 
determined by the Commissioner of Insurance. These 
deductibles are to be available on an optional basis. 

The use of deductibles in workers' compensation has become 
a recent trend with the States of New Mexico, Colorado and 
Montana recently enacting legislation allowing for 
deductibles. Basically, the use of deductibles help speed up 
the payment on small claims, provide premiums savings and 
provides an awareness factor to the employer on the cost of 
accidents. This awareness factor should produce a residual 
safety incentive. 

4. Require that both debit and credit schedule rating be 
allowed on a voluntary basis for workers' compensation 
insurance policies. The range of debits and credits shall be 
plus or minus twenty-five (25) percent and shall be based on 
a firms safety policies and record 7 along with the firms 
return to work policies on injured employees. Schedule 
rating is an insurance pricing mechanism that is commonly 
used in other forms of casualty and property insurance. 
Under schedule rating, the insurance company based on the 
criteria outlined 7 can either discount or surcharge the 
current rates to arrive at a new rate. This type of program 
shall be voluntary on the part of the insurer and the 
employer. Therefore, insurers would not be required to 
provide discounts and employers would not be required to 
accept surcharges. The system would however, allow better 
use of the free and competitive market theory and thus 
provide lower cost insurance to the "safer" employers. 

The use of schedule rating with the basis being safety and 
return to work, should provide an incentive for employers to 
develop positive safety and return to work programs and in 
doing S07 realize immediate insurance premium savings. 

5. Require that the premium discount will be eliminated for 
employers in the workers' compensation assigned risk pool who 
have experience modification factors of 1.50 or higher. 
Premium discounts apply on the basis of premium size (see 
exhibit 17). 

This provision would only apply to larger employers since 
experience modification rating requires either a premium of 
$9,000 the last year or last two years 7 or if more than two 
years, an average annual premium of at least $4,500. This 
threshold is subject to periodic upwards adjustments (see 
exhibit 18). 
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" ~ This would effectively provide a disincentive to the 
employers who allow their modification experience to 
deteriorate to 1.50 or higher due to the frequency and 
severity of their workers' compensation claims. Assigned 
risk pools are meant to be avenues of last resort for 
obtaining workers' compensation insurance. 

As an avenue of last resort, the typical employer in the 
assigned risk pool should be a firm that due to its prior 
loss history and/or current safety practices, can't find an 
insurance company that will voluntarily insure th~ir workers' 
compensation. A possible exception is the small employer who 
may be in the ASSigned Risk Pool due to size. Focusing on 
eliminating the premium discount for employers with an 
experience modification factor of 1.50 or higher may help 
depopulate the assigned risk pool, as it may help convince 
some employers to accept voluntary retrospective rating, 
i.e.~ cost plus type insurance programs in lieu of going in 
the pool. Also, as a disincentive mechanism for poor loss 
experience, it may help convince some employers to pay more 
attention to their loss experience - hence safety. 

6. Redefine language under Employee's Fault to include that 
the employer shall not be liable for any injury to a worker 
which is caused in whole or part by the use of £QD~~Q!!~Q 
§~g§~2D£~§. Current law uses the word intoxication which is 
not representative of the modern day issues of drug use. 

Previously mentioned recommendations in the area of safety 
include: 

Expanding the Special Disability Trust Fund to reimburse 
employers for the cost of job modifications (see Section 
III Statutory Reform #7). 

Requiring the Department of Labor to develop a multi
media education program on safety (see Section III 
Statutory Reform #8). 

RECOMMENDATIONS FOR ADMINISTRATIVE PROCEDURES AND RULES: 

1. Department of Labor shall be required to study what 
other states have done, such as Oklahoma, or are doing to 
encourage safety in the workplace and develop a financial 
incentive program for New Hampshire employers by August, 
1991. 

2. Department of Labor shall develop sample safety 
program guidelines to help employers comply with 
recommendation #1 under Statutory Reform, in this section 
of the report. 
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v. REFORM IN THE ADEQUACY AND EQUITY OF BENEFITS: 

The fundamental purpose of any workers' compensation system is 
to provide ~9§9~~£§_~D9_§g~1!~Ql§ benefits to employees injured 
in the scope of their employment. The dual equation of adequacy 
and equity is subject to wide interpretations. In order to gain 
an understanding as to what is adequate and what is equitable to 
workers' compensation systems one needs to review what other 
states provide in the way of benefits and couple that review with 
the recommendations contained in Ib§_B§QQr~_Qf_~b§_~~~lQD~l 
~Qmml~~lQD_QD_§!~~g_~Qr~mgD~~_~QmQ§D~~~lQD_b~~~. With this 
combined review as a backdrop, the attributes and requirements of 
the citizens of the State of New Hampshire must be factored in 
and judgements made as to adequacy and equity. Adequacy and 
equity can be defined as ~~1£~Ql§~_1~~£~_lmQ~r~1~1_~D9_f~lr. 

RECOMMENDATIONS FOR STATUTORY REFORM: 

1. Modify the amount paid to an injured employee age 
sixty-five (65) or older, who is receiving or is eligible to 
receive benefits under the Social Security Act. The 
modification shall apply as follows: 

Upon the attainment of age sixty-five (65), the weekly 
payments for each year following age sixty-five (65) 
shall be reduced by five percent of the weekly payment 
paid or payable at age sixty-five (65), such reductions 
shall continue until age seventy-five (75), at which time 
payments shall have been reduced by a total of fifty (50) 
percent (ten years times five percent a year) of the 
payment payable at age sixty-five (65). The amount 
payable at age seventy-five (75), fifty (50) percent of 
the amount originally payable at age sixty-five (65) 
shall remain for the duration of the injured employee's 
life. 

The original intent of workers' compensation was to provide 
for the replacement of wages lost due to the inability to 
work. The system was never meant to pay employees past their 
normal work life. For those receiving or eligible for Social 
Security benefits as an additional source of income at age 
sixty-five (65), a form of reduction appears to be in order. 
This concept is modeled after the statutory language in the 
State of Michigan. 

2. Retain the forty (40) percent minimum, but require that 
an employee may not receive more than 100 percent of their 
average pre-injury paycheck (prior twenty-six (26) weeks, or 
actual weeks worked if less), defined as gross pay less 
federal tax and FICA. This, in essence, removes the inequity 
of paying an employee in excess of 100 percent of what they 
were receiving as "take home" pay. To illustrate this 
recommendation, consider the following example. An 
individual is ear.ning $100.00 a week as gross pay and is 
receiving after taxes and FICA "take home" of $77.00 a week. 
Under current workers' compensation law, this individual 
would receive $100.00 a week tax-free, or 130 percent of 
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" ~their pre-injury paycheck. In this case there is little if 
any incentive for this individual to return to work, 
especially if they only work part-time and are not the prime 
wage earner in the household. Using this same example and 
applying this recommendation, the individual would receive 
100 percent of their pre-injury paycheck or $77.00 a week, 
which appears equitable, all things considered. 

The income replacement study that was conducted by the 
Workers' Compensation Research Institute provides a true 
picture of the current ,inequity that surrounds t~e issue of 
an injured employee receiving far in excess of their 
pre-injury gross wages on a tax free basis. The summary 
findings of this study were (see exhibit 19): 

"-Mo,st receive 80-100Y. of lost income 
-Few get less than 80Y. 
-1 in 4 get more than 100Y. 
-High minimum benefit may create disincentives 
to return to work" 

3. Increase death benefits for burial allowance from $3,000 
to $5,000. This is viewed as a necessary change to more 
adequately reflect the current cost of burial. 

4. Require that all impairment ratings be in accordance with 
the most current edition of the "Guides to Evaluation of 
Permanent Impairment" published by the American Medical 
Association. This is necessary to assure consistency and 
uniformity to the finding of impairment ratings. Consider 
Consultant Stiles findings that "the payment of'permanent 
impairment benefits was sporadic and inconsistent. The 
impairments given to the same portions of the body were 
across the board. For instance, the ratings for the leg 
ranged from six percent to forty-nine (49) percent." 
Inconsistencies such as this are unconscionable and must be 
eliminated. The use of the AMA guidelines is a common 
practice in many states. 

5. Redefine injury to ensure that stress without physical 
trauma is not a compensable condition. Workers' Compensation 
was not and is not meant to be a source of reimbursement for 
any and all conditions of life. Allowing stress without 
physical trauma to be compensable would be a serious 
mistake. Consider the following excerpt from a study 
conducted by the California Workers' Compensation Institute 
entitled "Mental Stress Claims": 

"Many observers attribute the recent increase in mental 
stress claims, both in workers' compensation and other 
benefit programs to societal changes: today's faster 
pace in life and work; unfulfilled expectations for a 
better quality of life; the belief that every wrong 
deserves a remedy; and the increasingly litigious nature 
of society, even in a no-fault compensation system. 
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At the same time, the sophistication of medical diagnoses 
and the rapid influx of mental health professionals in 
practice-up seventy-seven (77) percent in the past ten 
years-have contributed to a growing acceptance of mental 
disability. One commentator, a former chairman of the 
California appeals board, notes: "As people become more 
aware of psychological forces and their application to 
the workplace, as they become willing to acknowledge that 
they too may have a psychiatric disorder ••• as they become 
more willing to risk the stigma of emotional disorder and 
of putting time in on the psychiatrist's couch, then 
inevitably we begin to see more workers' compensation 
cases alleging psychiatric injury and disability." That 
prediction, made five years ago, is today's reality." 

6. Redefine injury to ensure those cases that claim to 
relate to cumulative injury/trauma are, in fact, a result of 
cumulative injury/trauma and not a result of the aging 
process. Occupation can be related to cumulative 
injury/trauma in three basic ways: as a £2Y§~' as a 
£QD£rl£Y£lQD_f~££Qr, or as an ~9gr~~~!lD9_f~£!Qr. Except in 
very rare disease cases, a £~Y~~=~ff~£! relationship between 
cumulative injury/trauma and the work environment is not so 
uniquely evident. Generally, the r~l~!lQD~blQ of an injury 
or lllD~~~ to an Q££YQ~!lQD_l~_~lY~l~~ because many 
cumulative injuries/traumas are clinically indistinguishable 
from general, chronic-type conditions of non-occupational 
origin. Even when occupation is considered to be 
contributory or aggravating, it is difficult to determine the 
~~!~n!_Qf_1QQ_inf!Y~n£~ because, in most cases, the causes of 
the condition cannot be fully traced; a mY!!ie!i£i!y-of 
f2£!Q~§_m~~_Q~_inYQ!Y~Q, including the age of the worker, 
diet and nutrition, smoking, and general life style, to name 
a few. 

7. Redefine the definition of average weekly wages to be 
based on earnings during the preceding twenty-six (26) 
weeks. The current dual system of twelve (12) weeks or 
fifty-two (52) weeks (if more favorable to the employee) is 
confusing, often misapplied and not always representative of 
true earnings capacity, especially among New Hampshire's 
large seasonal employee population. 

8. Provide new language that states that an injury or 
illness incurred in or resulting from the pursuit of an 
activity, the major purpose of which is social, recreational 
or sports is not covered under the Workers' Compensation 
Act. This Concept, modeled after the State of Michigan, 
attempts to remove a possibility for abuse. 

9. a. Establish a definition of m2~im~m_m~Qi~!1_im~c~~~m~nt 
which is basically the point at which an injured employee has 
completed a healing period and no further improvement can be 
expected. 
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b. Introduce the concept of me~im~m_m~Qi£el_im~c~~~m~Di 
into the compensation for total disability section of the Act 
such that upon reaching me~im~m_m~Qi£el_im~c~~~m~Di, the 
injured employee must either return to work or be classified 
a permanent total or a permanent partial. Under the current 
system, an injured employee can remain in a temporary total 
type of status indefinitely, which can make it difficult to 
bring individuals back to the workplace and difficult to 
close cases. The statute must be explicit as to 2gili!~_!Q 
£!Q.~g_2_£12im. 'The following excerpt from a recent New 
Hampshire Supreme Court case, ~eaailiQ.a_a~_~~Qiea~~~_~~~iQa~D 
B~~~~c_~~m~eD~_~_e~, June 28, 1989, provides insight into 
this problem: 

"Because of our holding, we reject the defendants' 
further argument that the court erred in failing to rule 
upon whether the plaintiff was partially disabled. §gg 
RSA 281:25. We note, however, that a finding of total 
disability pursuant to RSA 281:23 entitles a recipient to 
benefits only so long as the period of total disability 
continues. Since the repeal of RSA 281:24, providing for 
"Compensation for Permanent Total Disability," the 
workers' compensation statute does not distinguish 
permanent total disability from temporary total 
d i sab i 1 t i y. §~~ RSA 281: 23, : 24. II 

10. Revise the current retroactive provision of the waiting 
period from seven days to fourteen (14) days. In other 
words, in order to be paid for the first three days of a 
disability an employee must be disabled for fourteen (14) 
days or longer. Current law only requires being disabled for 
seven days to collect for the first three days. Therefore, 
for minor disabilities that occur on a Monday, there is an 
easy threshold of missing the full work week (five days) and 
with the addition of the weekend qualifying for payment of 
the first three days. Out of the other fifty (50) states, 
only six have retroactive periods of seven days or less. 
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Workers' Compensation is a system that contains a number of 
participants beyond the employer-employee. These other 
participants/providers playa significant role in the success or 
failure of the system. As such, each participant/provider group 
has been reviewed in order to determine necessary reform. This 
section will address each participant/provider group separately. 

e~ __ ~s~l~eb_~eBs_EBg~l~sB§ 
RECOMMENDATIONS FOR STATUTORY REFORM: 

1. Establish a medical fee schedule to control medical care 
costs. This schedule should be modeled after the State of 
Washington, a highly regarded schedule that was selected by 
the Federal Government as a model for a fee schedule under 
Federal Workers' Compensation (see exhibit 20). Current law 
allows payment for ~~e~~ne~l~ medical care. In today's 
medical cost control environment, with the Federal DRG 
(Diagnostic Related Groups) Program for Medicare and 
Medicaid, Blue Cross ~ Blue Shield contract rates and the 
usual, customary and reasonable limitations of commercial 
health insurers, workers' compensation remains the only 
unsupervised, unchecked reimbursement system. Many people 
suspect that cost shifting is occuring against the workers' 
compensation system. In fact, testimony was received by the 
Task Force from a provider representative, that cost shifting 
can and does occur to workers' compensation payors due to 
reimbursement limitations and cost accounting changes brought 
about as a result of DRG reimbursements from the Federal 
Government. Evidence of cost shifting is further supported 
by a Workers' Compensation Research Institute brief titled 
~i~ing_~~gi~el_~~~!~l __ ~~ig~n~~_~f_~~~~_~Qif~ing (see exhibit 
21). The following is an excerpt from this brief: 

"The Business Week article quotes the CEO of a large 
California hospital center: "The difference between the 
quoted rates and the actual amount paid [by preferred 
customers] is growing." And the experience of at least 
one large state workers' compensation system reinforces 
the fear that workers' compensation systems remain 
vulnerable to cost shifting. A recent study in Florida 
found, in 1984, that hospitals collected 74 percent of 
their charges from all payors, but more than ninety-one 
(91) percent from workers' compensation payors. This 
disparity reflects, in part, discounts offered to 
preferred customers-public and private-and the shifting 
of overhead costs to workers' compensation payors. 

Workers' compensation systems must recognize that their 
costs are inextricably linked to developments in the 
medical care marketplace. Unless the systems adapt to 
these developments in innovative ways, they remain 
vulnerable to escalating costs that may threaten the 
broad health care coverage traditionally provided to 
injured workers." 
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,I ~By a number of measures, New Hampshires' medical costs in the 
'area of workers' compensation has grown at excessive levels. 
For example, according to the National Council on 
Compensation Insurance (NCCI), Table 1 (page 24) indicates 
that the overall average medical costs increased in New 
Hamsphire by approximately ninety-three (93) percent from 
1979 to 1983 going from $364 to $702 per claim. This 
represents the third largest percent change among the states 
reported on in Table 2 (page 25) taken from the Workers' 
Compensation Research Institute research brief entitled 
~QC~~C§~_~QmQ~Q§~~i~Q_iQ_I~~~§ (see exhibit 22), ~railing 
only Texas and Colorado. It also represents the third 
largest annual percent change among the states compared by 
the NCCI. 

Of additional significance is Table 3 (page 26), which 
illustrates that New Hampshire has experienced a 
significantly greater percentage change over the 1980 to 1984 
policy periods, than the U.S. as a whole (eighty-five (85) 
percent versus fifty-nine (59) percent for the U.S.). 

Additional support for a medical fee schedule is found in a 
study of a random sample of New Hampshire medical provider 
billings that was done at the request of the Task Force, by 
Medata, a California medical information/services firm. This 
study concluded with Constantine Callas, M.D., Medata Medical 
Director, stating that "New Hampshire is in need of effective 
medical cost-containment measures. I would suggest that a 
good first step would be to effect a medical fee schedule". 
Dr. Callas concluded his letter with the following statement: 
"Your state needs help" (see copy of entire letter on pages 
27,28 and 29). 
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Table 1. 
New Hampshire * 

Calendar Number of 
_ r:~e.c. ___ _ ~l.e.i'1lE __ 

1979 40444 
1980 39381 
1981 39346 
1982 36889 
1983 33722 
1984 35860 

~ Change from 1979 to 1983 
Yo Change from 1979 to 1984 

All Medical 

Costs 
I.D.£~!:'!:'~Q. 

14741117 
15789818 
17572704 
21055466 
23661784 
27600016 

Average annual Yo change from 1979 to 1983 
Average annual Yo chagne from 1979 to 1984 

Average 
_~Q.E! __ 

364 
401 
447 
571 
702 
770 

Medical Costs for Indemnity Claims 

Calendar Number of Costs 
_ r:~e.!:. ___ _ ~1.e.i'1l2 __ I.D.£~r:.r:.~Q. 

1979 13127 12886480 
1980 12351 13680388 
1981 12197 15023110 
1982 11432 18173177 
1983 10653 20611130 
1984 11478 24203051 

Yo Change from 1979 to 1983 
Y. Change from 1979 to 1984 
Average annual Yo change from 1979 to 
Average annual Yo change from 1979 to 

Indemnity Losses 

Calendar 
_r:~e.!:. __ _ 

1979 
1980 
1981 
1982 
1983 
1984 

Number of 
_G.l.e.i'1lE. __ 

13127 
12351 
12197 
11432 
10653 
1147B 

Yo Change from 1979 to 1983 
Yo Change from 1979 to 1984 

Costs 
I.D.£~r:.r:.~Q. 

28702691 
29417189 
31513834 
36252855 
41437178 
49226441 

Average 
_~Q.E! __ 

982 
1108 
1232 
1590 
1935 
2109 

1983 
1984 

Incurred 

Average 
_G.Q.E! __ 

2187 
2382 
2584 
3171 
3890 
4289 

Average annual Y. change from 1979 to 1983 
Average annual Y. change from 1979 to 1984 

Percent 
_~b.e.D.g~ 

10.0 
11.4 
27.8 
22.9 
9.7 

92.5 
111.2 

18.0 
16.4 

Percent 
_G.b.e.D.g~ 

12.8 
11.2 
29.1 
21.7 
9.0 

97.1 
114.8 
18.7 
16.8 

Percent 
_G.b.e.D.g~ 

8.9 
8.5 

22.7 
22.7 
10.3 

77.9 
96.1 
15.7 
14.6 

*Table provided by National Council on Compensation Insurance 
(NCCI) 
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Table 2.*** 

I
I Average Medical Claim Costs per Claim (Second Report) 

I 

1979 

1980 
_981 
1982 

516 625 
598 736 
730 888 
924 1,070 

1983 
984 

1,125 1,194 
1,263 1,332 

I
r:-Iercent 
:hange 

1.979-

377 
373 
486 
567 
654 
698 

388 
415 
488 
519 
595 
659 

Eb 

515 
594 
718 
776 
869 
930 

228 
290 
326 
375 
420 
444 

320 
377 
444 
489 
556 
611 

400 
464 
521 
659 
753 
n/a 

11 

506 
597 
639 
754 
798 
n/a 

414 
474 
615 
694 
805 
n/a 

CO 
(State CPI-U 
EYD91 t1g9j~.§. 

336 
421 
555 
732 
775 
n/a 

70.6 
77.6 
87.3 
96.9 

103.1 
109.4 

i983* 118.0 91.0 73.5 53.4 68.7 84.2 73.8 88.3 57.7 94.4 103.7 46.0 

laverage 
',nnual 

''!cent 
IIhange 
1979-

•. 983* 21.5 17.6 14.8 11.3 14.0 16.5 14.8 17.1 12.1 18.1 23.2 9.9 

IL*Medical component of the consumer price index-urban. The reference base is 
1982-1984 = 100 .. 

I ·calculated from 1979 through 1983 for consistency with those states where 1984 
lumbers are not available. 

***Source - National Council on Compensation Insurance. 
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Pol icy 
e~[j.Q.9. 

6/80 -
6/81 
6/82 
6/83 
6/84 

5/81 
5/82 
5/83 
3/84 
3/85 

Y. Change from 
1980 to 1984 

Avg. Annual Y. 
Change from 
1980 to 1984 

Table 3. * 
Average Indemnity and Medical Costs for 

New Hampshire and the United States 
On an Ultimate Report Basis 

N.H. 

Medical 
_!;Q.aia_ 

507 
584 
630 
877 
937 

84.8 

17.3 

U.S.** 

Medical 
_ !;Q.aia_ 

572 
692 
671 
824 
912 

59.4 

12.9 

N.H. 

Indemnity 
__ !;Q.aia __ 

3349 
3750 
2894 
4540 
5269 

57.3 

15.5 

U.S.** 

Indemnity 
__ !;Q.aia __ 

4499 
5224 
3938 
6543 
5988 

33.1 

12.3 

*Table provided by National Council on Compensation Insurance 
(NCCI) 

**Excludes Massachusetts, Delaware, Pennsylvania and Texas 
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August 4, 1989 

Mr. David G. Hampson 
Chairman, Governor's Task 
Force on Workers' Compensation 
c/o Kendall Insurance 
95 South Main 
Rochester, New Hampshire, 03867 

Re: Review of New Hampshire Medical Provider Billings 

Dear Mr. Hampson: 

This is in response to your request of July 27, 1989 that 
I review random samples of New Hampshire medical provider 
billings. 

To analyze the providers' charges on the samples submit
ted, we elected to compare those charges with the allow
ances that would have been paid had the services been ren
dered in New York or Massachusetts. As you know, both of 
these states do have Workers' Compensation Fee Schedules. 
We have been reviewing No-Fault and Workers' Compensation 
billings in New York for 12 years, and have been reviewing 
Workers' Compensation billings in Massachusetts for 10 
years. The New York Schedule of Medical Fees regionalizes 
the state into 4 separate areas. Each area has its own 
conversion factors with the area around New York City com
prising Region IV. Region IV has the most liberal conver
sion factor for that state. In other words, we selected 
the highest paying region of New York in order to provide 
a fair comparison of New Hampshire medical provider 
charges. 

The following chart will summarize the results of the re
view of the sample billings by New York's standards: 

Number of bills reviewed: 

Total provider charges 
Total reductions 

Total allowances 

Percent reduction: 

163 

$52,686.00 
14,860.13 

$37,825.87 

28.21% 

Medata. Inc .. 801 North Parkcenter Drive. Santa Ana, California 92705 • (714) 953-~ 770 
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INTRODOCTION 

During the last 10 months, the Legislative Program Review and 
Investigations committee staff has studied nearly all aspects of 
workers' compensation in connecticut from the system's 
administration to benefit costs. The study revealed a number of 
serious problems in the organization, operations, and benefit 
structure of the system, which were discussed in detail in the 
staff's preliminary findings paper. This document contains staff 
recommendations for legislative and administrative changes to 
address the problems. 

Overall, it was found that the system's current administrative 
structure is not responsive to the concerns of either employers, 
who pay for benefits, or employees, who receive benefits. 
Management is weak and accountability is lacking. District offices 
vary significantly in terms of outcomes and efficiency, and their 
operating policies and procedures are not uniform. Administrative 
resources for central and district office operations are 
inadequate, particularly given the dramatic growth in workload, and 
backlogs and delays in case processing are widespread. Benefit 
costs are rapidly escalating, with little response from the system 
to contain them. The methods of calculating compensation rates 
create inequities in the distribution of wage replacement 
compensation, as well as in benefit levels for permanent partial 
disabilities and disfigurements. 

In response to these findings, program review committee staff 
developed recommendations intended to achieve the following goals: 
stronger management and improved accountability; more efficient 
processing of disputed claims; a more equitable benefit structure; 
and better control over rising benefit costs. The staff 
recommendations are presented below and organized into three 
sections: 1) system organization; 2) case processing; and 3) 
benefit costs. Included in each section is a summary of the staff 
findings that led to the proposed changes as well as a brief 
discussion of the rationale underlying the recommendations. 

1 



I. SYSTEM ORGANIZATION 

ADMINISTRATION AND ACCOUNTABILITY 

A major problem cited by all parties involved in the workers' 
compensation system is the lack of accountabil~ty. The program 
review committee staff found administration of the system to be 
weak and fragmented. In the staff's view, the problem is rooted in 
structural deficiencies and complicated by an absence of aggressive 
leadership on the part of either the commissioners acting together 
as a board or the chairman. 

Authority to set direction for the system is ambiguously 
divided between the chairman and board of commissioners leaving 
both unclear as to their leadership roles. The committee staff 
found that the board as an entity seldom takes definitive action 
largely because it is composed of commissioners with few 
limitations on their powers when acting individually and l~ttle 
incentive to curb their authority. While the chairman has overall 
administrative responsibility, clear authority over individual 
commissioners and certain division directors is lacking. As a 
result, the chairman appears reluctant to act without the board's 
concurrence. 

It appears to the program review committee staff that the 
Division of Worker Education and the Division of Workers' 
Rehabilitation operate without direction from either the board or 
chairman. These two divisions, which account for nearly one-third 
of the commission's staff and three-quarters of its financial 
resources, are funded through statutory formulas and, therefore, 
are not subject to fiscal review by the board or the chairman. 

District offices are operated by individual commissioners with 
little oversight or performance monitoring. District 
commissioners, by necessity, focus on handling their case loads 
rather than administering their offices. As a result, district 
offices are, in general terms, poorly managed. The program review 
committee staff also found that policies, procedures, and outcomes 
vary significantly among the district offices. The lack of 
uniformity makes it highly probable that similar cases are handled 
very differently in different district offices. 

Finally, in the committee staff' s op~n~on, existing 
accountability mechanisms are too external to the system, and 
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extreme in their application, to be effective. only the governor 
and the legislature acting through their roles in the appointment 
and impeachment processes can hold a commissioner answerable for 
his or her actions. 

To strengthen administration and focus accountabili ty, the 
program review committee staff recommends a major restructuring of 
the workers' compensation system. Under the staff proposal the 
Board of Commissioners would be replaced by a Board of Directors 
composed of representatives of business and labor. The board would 
be given the statutory authority to direct the overall operation of 
the system. Administrative responsibilities now carried out by the 
chairlllan would be transferred to a newly created chief 
administrative officer position. 

All commissioners would be appointed by the Board of Directors 
and answerable to it. The role of the commiss ioners would be 
focused on quasi-judicial duties and their administrative 
responsibilities would be eliminated. The formula funding method 
now in effect for the divisions of workers' education and 
rehabilitation would be replaced with a comprehensive budget 
covering the whole system. The staff's specific recommendations 
regarding the new board of directors, the chief administrati ve 
officer, funding, and the commissioners, along with a discussion of 
the impact of each proposal follow. 

Recommendations: Board of Directors 

Establishment. There shall be a Workers' compensation 
Board ot Directors whose purpose shall be to develop 
policy and oversee the operation of the workers' 
compensation system. The board sball consist of eiqht 
members, tour representinq employees and four 
representinq employers. The board shall elect its own 
chairperson and vice chairperson. Board members shall 
recei ve no compensation but shall be reimbursed for 
necessary expenses. 

Terms. The initial employee and employer appointments 
shall be for one-, two-, three-, or four-year terms and 
shall be nominated by the qovernor and confirmed by both 
houses ot the General Assembly on or before March lS, 
1992. All appointments to full terms subsequent to the 
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initial appointments shall be for four years. vacancies 
shall be filled for the expiration of the term of the 
member being replaced in the same manner as original 
appointments. 

Powers and duties. The Workers' compensation Board shall 
meet at least monthly. The board may meet at such other 
times as the chairperson and vice chairperson deem 
necessary. Any action taken by the board shall require 
a~~irmative vote of at least five members to take effect. 

The Board shall have the power to: 

* adopt such rules 
necessary for the 
internal affairs; 

as it 
conduct 

deems 
of its 

* adopt requlations in accordance with 
Chapter 5" to carry out its 
responsibilities under this chapter; 

* adopt an annual budget and plan of 
operation; 

prepare and submit an annual 
report to the governor and the 
legislature; 

* allocate resources within the system 
as it sees fit; 

* establish an organizational 
structure and such divisions as 
deemed necessary for efficient and 
prompt operation of the workers' 
compensation system; 

* establish policy in all areas of the 
workers' compensation system, 
incl udinq rehabili ta tion, education, 
statistical support, and 
administrative appeals; 

* appoint such advisory panels as it 
deems necessary and helpful; 
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* establish standards for the approval 
and removal of physicians, surqeons, 
podiatrists, and dentists from a 
list of persons who may examine and 
treat employees under provisions of 
this chapter; 

* establish standards for approvinq 
all fees for services rendered under 
this chapter by attorneys, 
pbysicians, surqeons, podiatrists, 
dentists, and other persons; 

* approve applications for employer
sponsored medical care plans, based 
on standards recommended by a 
medical advisory panel; and 

* establish procedures to hire, 
dismiss or otherwise discipline, and 
promote employees within the 
workers' compensation system, 
subject, where appropriate, to 
provisions of the state's civil 
service system. 

Discussion. Figure 1 shows the proposed system organization. 
The committee staff believe the recommended organization will 
strengthen accountability by placing policy-making and oversight 
authority in a central body. Further, this body is made up only of 
employers and employees, the two essential parties in this system, 
and the ones for which the system was created. Employers are 
payinq all the administrative and benefit costs, while employees 
have qiven up their rights to sue their employers in order that 
they may receive prompt compensation for work-related injuries. 
All other parties operate in the system because of this basic 
agreement between employers and employees. Thus, employees and 
employers are the two groups that have- the qreatest interest in 
seeing the system work promptly and efficiently. 

The proposed recommendation also establishes clear lines of 
authority in the workers' compensation system. The board 
establishes policy and is ultimately accountable for those who work 
in the system. Unlike the present administrative structure, the 
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Figure 1. Proposed Workers' Compensation system organization 
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proposed board will set policy, while others, under its direction, 
will implement it. 

The four divisions mandated by current law--worker education, 
workers' rehabilitation, statistics, and compensation review--are 
retained in the committee staff's proposed administrative 
structure. However, each division will now be clearly accountable 
to the central policy body. Control over activities carried out by 
the divisions is increased by the new board's authority to adopt 
regulations, hire division personnel, and allocate resources. 

The Compensation Review Division would continue to function, 
without significant procedural changes, as the administrative 
appeals body for workers' compensation decisions. Its important 
role in promoting uniformity by building a body of case law and 
providing accountability for commissioners' judicial activities 
would not change under the committee staff proposal. 

Recommendations: Chief Administrative Officer 

Appointment. The board shall on or before July 1, 1992, 
and every four years thereafter, appoint a full-time 
Chie~ Administrative Officer. The Chief Administrative 
Officer may be removed by the board for cause. Any 
vacancy in the position shall be filled for the balance 
of the vacated term. The Chief Administrative Officer 
shall be exempt from classified service and receive such 
compensation as determined by the board. 

Powers and duties. The Chief Administrative Officer 
shall be the administrative head of the workers' 
compensation system, and shall be responsible for the 
efficient operation of the system and prompt disposition 
of workers compensation cases. The Chief Administrative 
Officer shall be responsible for: 

* directing and 
administrative 

supervising 
affairs of 

all 
the 

workers' compensation system in 
accordance with the directives of 
the board; 
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* attending all board meetings, 
keeping a record of all board 
proceedings, and acting as custodian 
of all board documents, minutes, 
etc. , 

* preparing 
operating 
approval; 

the budget 
plan for 

and 
the 

annual 
board's 

* reporting monthly to the board on 
operations in the workers' 
compensation system; 

* assigning and reassigning staff, 
including workers' compensation law 
judges, to each ot the district 
offices; 

* controlling the hearing calendars of 
the workers' compensation law judges 
in order to facilitate timely and 
etficient processing of cases; 

* collecting and analyzing statistical 
data concerning the administration 
of the workers' compensation system; 

* directing and supervising 
implementation of a uniform case 
filing and processing system in each 
of the district offices; 

* entering into contracts with 
consultants and such other persons 
as are necessary for the proper 
functioning of workers' compensation 
system; and 

* establishing statf development, 
training and education programs 
designed to improve the quality of 
service provided in the workers' 
compensation system. 

8 



Discussion. The Chief Administrative Officer (CAO) is 
responsible for the day-to-day operations and everyone in the 
system reports to that person. In turn, the CAO reports monthly to 
the Board of Directors on operations in the system. If the board 
is unhappy with operations in the system it can require that the 
CAO implement changes, and if the changes are not forthcoming the 
board can discipline or dismiss the CAO. 

This proposal establishes a clear line of authority from the 
policy board, through the Chief Administrative Officer, to all 
workers' compensation divisions and offices, thus eliminating the 
current problems with fragmented and diffuse accountability. 

Recommendations: Compensation commissioners 

Title. Beqinninq July 1, 1992, the position of workers' 
compensation commissioner shall be titled workers' 
compensation' law judqe. Workers' compensation law judqes 
shall be qualified members of the Connecticut bar, who 
shall be full-time, not otherwise employed, and sworn to 
the faithful performance of their duties. 

Appointment. Beginninq July 1, 1992, the Board of 
Directors shall on or before the date of expiration of 
the term of a workers' compensation commissioner or upon 
the occurrence of a vacancy appoint a person to fill the 
position. The term of appointment shall be for five 
years or the unexpired portion of a vacant term. An 
appointee may be removed or suspended for cause by the 
board. 

The board may appoint actinq workers' compensation law 
judqes on a per-diem basis from amonq former workers' 
compensation law judqes or qualified members of the 
Connecticut bar. 

Jurisdiction. The existinq requirement that an appointee 
reside within the jurisdiction for which he or she is 
appointed sball be repealed and all appointees shall be 
granted statewide jurisdiction. 
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Workers' compensation law judges shall he relieved of 
their administrative responsibilities related to the 
operation of a district office. 

Chief Compensation Law Judge. The hoard shall desiqnate 
one workers' compensation law judge to serve as chief of 
the Compensation Review Division with complete 
responsibility for the day-to-day operation of the 
division. The chief of the Compensation Review Division 
may, as the board permits, be assiqned to other duties hy 
the chief administrative officer. 

Discussion. The committee staff believes the direct and 
immediate accountability provided by having the board appoint and 
discipline workers' compensation law judges will increase their 
responsiveness to implementing policies and procedures established 
by the board. This will result in more administrative control over 
the system and greater uniformity in its operations. 

Under the staff recommendation, workers' compensation law 
judges would have the same authority to resolve claims and 
questions of law as the compensation commissioners do now. Current 
quasi-judicial powers to conduct hearings, impose penalties, award 
or dismiss claims would not be altered. Similarly, the authority 
to approve voluntary agreements between parties, stipulated 
agreements, commutation of benefits, the discontinuance or 
reduction of benefits, acknowledgements of physical defects, and 
other legally binding documents and actions would also continue 
unchanged •. 

The compensation law judges would no longer be responsible for 
the day-to-day administration of a district office, but instead 
would be able to concentrate on matters that require legal 
expertise and substantive knowledge of the system. with 
compensation law judges able to devote full time to the resolution 
of disputes, cases should move more quickly. 

In addition, since jurisdiction would not be confined to a 
single district, the board would be free to rotate all the 
compensation law judges in order to address workload fluctuations 
as well as vacancies, vacations, or illnesses. 

Under the new administrative structure, the chief of the 
Compensation Review Division would be designated from among the 
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compensation law judges by the board. Like other division heads, 
the chief compensation review judge would report to the chief 
administrator for administrative purposes. The chief's duties 
would be those currently performed--assigning panels to hear 
appeals, receiving and reviewing appeal petitions, and directing 
division staff regarding legal matters arising from appeals. In 
addition, the chief would be available for assignment to cases at 
the district level on an at-large basis. 

Recommendations: Funding 

The Board of Directors shall approve and submit a budget 
for the operation of the entire workers' compensation 
system including the central office, district offices, 
and the divisions of workers' education and 
rehabilitation to the appropriate budget agencies. 

There shall be one comprehensive assessment on employers 
for funding the operation of the entire workers' 
compensation system. The assessment shall not in any 
state fiscal year, exceed 5 percent of the amount 
expended by employers or private insurers on behalf of 
employers in payment of workers' compensation liability 
for the prior year. The assessment shall be levied in 
accordance with the provisions of e.G.B. Bection 31-345, 
as amended by Public Act 90-311. The separate 
assessments on employers to finance the Division of 
Worker Education and the Division of Workers' 
Rehabilitation specified in sections 31-283h and 31-283b, 
respectively, shall be repealed. 

Discussion. Making one assessment on employers that will pay 
for the entire administration, rather than having separate 
statutory formulas for workers' rehabilitation, worker education, 
and administrative functions, will give the policy board the 
authority over all system resources. The board can then allocate 
funds where it believes the need is greatest and where resources 
will be used most effectively. 
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D~SION OP WORKERS' REHABILITATION D~SION 

To date, there has been little oversight or evaluation of 
Division of Workers' Rehabilitation (DWR) activities although 2 
percent of workers' compensation payout--approximately $10.5 
million in FY 91--is targeted each year for a broad range of 
vocational rehabilitation services and financial,benefits intended 
to return injured workers to sui table employment. The program 
review committee staff found that despite policies that emphasize 
getting injured workers rehired with the same or similar employers, 
most division efforts are focused on expensive, formal reeducation 
programs. 

commi ttee staff research also raised questions about the 
division's performance. The majority (72 percent) of closed cases 
end because clients decide not to participate in division programs, 
indicating that referrals are inappropriate or needs are not being 
met. Furthermore, between FY 86 and FY 90, job placement rates, a 
measure of training effectiveness, declined from 77 to 55 percent 
of those trained. 

Greater accountability and stronger central control over 
funding and policy resulting from the committee staff's proposed 
reorganization offer opportunities to improve vocational 
rehabili tation efforts. The board's annual planning process 
recommended by the committee staff will be especially useful both 
in setting rehabilitation policy and evaluating performance. 
Through this process, the rehabilitation director could be required 
each year to submi t to the board specific goals (e. g., the 
percentage of clients to be trained and reemployed, the portion of 
clients trained through on-the-job versus academic programs, etc.) 
and the strategies for achieving them. To monitor performance, the 
board could also require that program measures such as average cost 
and placement success of each type of training program, numbers of 
clients still employed six months after placement, and profiles of 
workers referred, terminated, and served, be collected and reported 
annually. 

Two areas of particular concern revealed by the committee 
staff review of DWR can be addressed by the new policy board 
through its authority to adopt regulations and establish both 
budgetary and operating policies. First, the committee staff found 
that large sums--over $7.6 million in FY 90--have been spent on 
training fees, travel reimbursement, and basic living expenses 
(subsistence) for clients without formally established policies to 
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guide the award or denial of rehabilitation benefits. Second, it 
was found that subsistence benefits, which consistently account for 
half of the division's annual expenditures, are not equally 
available to all claimants. 

DIVISION OF WORKER EDOCATION 

As with the Division of Workers' Rehabilitation, there has 
been little effort in setting a direction for the Division of 
Worker Education (OWE) in meeting its statutory mandate to train 
both employers and employees in preventing workplace accidents, and 
educating workers about the workers' compensation system and their 
benefits within it. In the absence of a clear policy focus, the 
division has initiated a variety of programs without any external 
input into whether they meet a need, are cost efficient, or are 
generally effective. Division funding, which is set by a statutory 
formula, grows as claim payouts grow without any checks to ensure 
that OWE actually needs the amounts that are assessed to run- its 
operations. 

Program review staff findings called into question the 
effectiveness of the division's prevention activities, citing both 
a 30 percent rise in the total number of workplace accidents in 
connecticut between FY 86 and FY 89, and a 16 percent increase in 
the accidents per 100 workers during the same period. The 
division, hampered by a lack of statistics, has been unable to 
focus its prevention activities on where job accidents are 
occurring. Instead, the division's prevention efforts are broad
based, such as the distribution of newsletters, and the production 
of a weekly television program. 

The legislature has clearly seen a need for better prevention 
of occupational diseases and injuries. In 1990, the General 
Assembly passed Public Act 90-226, aimed at improving the state's 
ability to detect occupational hazards, assess workplace exposure, 
and conduct medical surveillance, including the collection and 
analysis of data on injuries and disease. The act also created a 
role for both the statistics and education divisions, within the 
workers I compensation system. The statistics di vision is 
responsible for rece~v~ng and analyzing the data from the 
occupational health clinics, hospitals, and other medical 
facilities specified in the act. Both the statistics and education 
divisions are required to educate unions, employers and individual 
workers on the data and how it will be used. 
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Program review believes that this coordination of efforts in 
preventing workplace accidents and diseases is an important first 
step that ought to be strengthened. The General Assembly 
authorized General Fund revenues of $750,000 to support the 
legislation through June 30, 1991; however, funding after that date 
is unclear. 

Recommendation 

Fundinq for the occupational health-clinics to conduct 
activities outlined in P.A. 90-226 shall be allocated 
from the Workers' compensation commission Dudqet at the 
level specified in the act, until June 30, 1992. 

Discussion. Under this proposal, the funding for these 
important prevention activities will be assured for one additional 
year, until the Board of Directors for Workers' Compensation can 
examine all prevention and worker education efforts to determine 
what the objectives of the programs are, how they can best be 
achieved, and the level of resources needed to accomplish those 
goals. Committee staff findings point to a clear need to bolster 
the Division of Worker Education's prevention activities, and in a 
manner that targets where the potential for injury or disease is 
greatest. The occupational clinics program can provide the data 
which DWE can use to focus those efforts. The legislature, through 
Public Act 90-226, reqUires that all parties work together to help 
prevent occupational disease and injuries. The proposal will 
maintain this consolidated prevention program at least one more 
year, so that its work can be more accurately evaluated by the 
board. 

other deficiencies cited can be addressed, similarly to those 
of the Division of Workers' Rehabilitation, through the staff's 
proposed system reorganization. Program review staff believes the 
policy board will establish what it wants accomplished from an 
education division, set clear goals and objectives for the 
division, and measure its performance against those. 

Coupled with the policy initiatives given the board under this 
proposal, accountability of the division's operations will also be 
improved through reporting requirements and board oversight of 
spending. Under the new central administration, the director of 
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the education division would be responsible directly to the Chief 
Administrative Officer, while the budget for the entire 
administration, including DWE, would be set and controlled by the 
board. 

DXSTRXCT OPPXCES 

Workers' compensation cases are processed at district offices, 
which at present are operated under the direction of a district 
commissioner. Committee staff found that, other than the 
commissioner, no position in a district office has overall 
supervisory authority. Management responsibilities are delegated 
by district commissioners to a variety of support staff on an ad
hoc basis. While all district offices are staffed by paralegal 
and clerical support personnel, staffing levels and structures vary 
widely. 

To date, no efforts have been made to determine what type and 
amount of staffing would best carry out the functions of a district 
office. Analysis of staff-to-workload ratios indicates inequities 
in the allocation of personnel resources among district offices. 
Both clerical and paralegal workers spend most of their time 
processing paperwork and moving the daily docket of .hearings. The 
case management and legal research duties envisioned for paralegal 
staff are often superseded by their assignment to clerical 
activities. Few staff resources are available for working with 
parties to prevent disputes although the benefits of such efforts 
in terms of reducing the need for hearings are widely recognized. 
From these findings, program review committee staff concluded 
structural and staffing changes are required to improve district 
office operations. 

Recommendations 

A district manager position shall be' established to serve 
as the administrative head of each district office. The 
district manager should be a professional position. 
District managers should report to the chief 
ac:lministrator and be responsible for all office 
administrative functions related to budget development, 
purchases, personnel and payroll, equipment, office 
procedures, and staff supervision. Xn addition, district 
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managers should oversee the management and processing of 
cases in each office. 

Appropriate support staff levels for each district office 
shall be determined by the chief administrator in 
accordance with workload and performance standards. 
FUrthermore, the chief administrator shall, develop job 
descriptions, and if necessary, new classifications, to 
insure that staff resources are appropriately matched 
with the tasks to be performed. 

Discussion. Systematic review of staffing needs will result 
in the proper allocation of resources to each district. Ideally, 
each office should have a sufficient number of staff to carry out 
basic case-processing functions in a timely way and permit more 
emphasis on dispute prevention as well as better use of paralegal 
staff skills. Additional support staff positions may be needed to 
achieve this goal, although the automated case-processing system 
now being implemented in the districts is expected to reduce the 
time devoted to clerical functions. 

At a minimum, the committee staff recommendation will require 
8 new office manager positions at an estimated annual cost of 
$370,000 to $470,000, including fringe benefits. The committee 
staff believes stronger management and, ultimately, better service 
to parties involved in the workers' compensation system justify the 
additional investment in district staffing. The fact that 
resources have not kept pace with workload over at least the past 
five years has contributed to the backlogs and costly delays the 
system is now experiencing. 

In addi tion to improving accountability for district 
operations, the proposed administrative restructuring can address 
two major problems revealed by the committee staff's review: the 
lack of uniformity in district office policies and procedures and 
the inefficient use of district staff resources, particularly the 
commissioner's time. The time commissioners now spend on office 
management could be devoted to the critical judicial aspects of the 
system--holdinq hearings, mediating and arbitrating disputes, and 
enforcing agreements and awards. 
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II. CASE PROCESSING 

POLICIES AND PROCEDURES 

Workers' compensation claims are processed at the district 
offices where commissioners and support staff review and approve 
related paperwork, maintain case files, and arrange and conduct 
hearings to resolve disputes. Prompt processing of benefit claims 
is critical to an effective workers' compensation system. Delays, 
particularly in resolving disputes over employer liability or the 
claimant's ability to return to work, can result in financial 
hardship to workers and unnecessary expense to businesses. The 
program review committee staff found the system collects little 
information on how cases are processed at the district offices and 
there is virtually no monitoring of district office efficiency. 

The committee staff reviewed a sample of case files at the 
district offices to develop information about case processing. The 
sample revealed that a s'ignificant number of claims take years to 
finalize. About half of the temporary total disability benefit 
claims included in the staff sample were resolved within 3 months 
of the date of injury; however, 10 percent took over 1 year to 
resolve. The time between date of injury and resolution of 
permanent partial disability benefits averaged more than 20 months 
(617 days) and 25 percent of the permanent partial claims in the 
sample took 2 or more years resolve. 

Based on the staff sample data, processing times for claims 
that involve hearings are substantially longer than cases resolved 
by parties on their own. On average, temporary total claims 
settled after an informal hearing took almost three times as long 
to finalize as claims that were resolved without hearings (428 
versus 151 days). For permanent partial disability claims, the 
average time between date of injury and date resolved for those 
settled before a hearing was about 18 months while those resolved 
after an informal hearing took an average of about 24 months to 
finalize. 

The majority of claims are settled voluntarily and require 
little involvement by either the commissioner or office staff. 
Approximately 86 percent of the temporary total disability benefits 
claims and 66 percent of permanent partial claims included in the 
staff's sample of cases that became active in 1987 were resolved 
without the need for even an informal hearing. 
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Cases that require hearings, while small in number, place a 
considerable demand on district office resources. Formal hearings, 
which are the most time-consuming case processing activity, were 
held for very few cases included in the staff sample--just 3 
percent. Half of these cases involved only one formal hearing but 
a quarter required at least two and up to four formal hearings to 
resolve disputed issueso 

In contrast, the sample indicated that about one out of three 
cases handled at the district offices involves at least one 
informal hearing. Over half of these cases required from 2 to 13 
informal hearings while it appears that disputes were resolved 
through a single informal hearing for 46 percent. Overall, cases 
in which multiple informal hearings were held made up only 17 
percent of the sample but accounted for 80 percent of all hearings 
held. 

Backlogs in hearing schedules are a serious problem in all 
offices. As of September 1990, 6 to 7 weeks were required to 
schedule a routine informal hearing and formal hearings were being 
scheduled at least 7 to 10 weeks in advance. The staff case sample 
showed that, on average, 10 weeks elapsed between the time an 
informal hearing was requested and the date it was held. 

The program review committee staff found that postponements 
and cancellations, which are common, contribute to hearing 
backlogs. Review of selected daily hearing dockets in six district 
offices showed that 10 to 20 percent of all hearings scheduled were 
postponed or canceled. Forty percent of the initial informal 
hearings scheduled for cases included in the committee staff sample 
were postponed at least once; 7 percent were rescheduled 2 to 3 
times. A total of 109 initial informal hearings were postponed, 
with claimants responsible for 33 percent of the postponements, 
respondents 11 percent, and for the remainder (55 percent), 
responsibility could not be determined. The staff also noted that 
missing or incomplete medical reports were often cited as a reason 
for delays in proceedings. 

Despite often lengthy processing times and the frequency of 
last minute cancellations and postponements, there was little 
evidence in the files reviewed by committee staff that 
commissioners imposed the penalties available under current law for 
undue delay. As a formal hearing is necessary to order the 
payment of fines and dockets are already filled months in advance, 
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the reluctance of commissioners to impose penalties to speed up 
cases is due in part to hearing backlogs. 

The case processing data gathered by committee staff suggest 
that district office efforts to screen hearing requests are 
insufficient and that in a number of cases, hearings are requested 
unnecessarily. From the staff review of case' files, it appeared 
that hearing requests were often vague. While some offices attempt 
to determine the nature of the dispute prompting the hearing 
request and whether parties have made reasonable attempts to 
resolve the problem prior to adding a hearing to the docket, other 
districts schedule hearings on demand. 

Although all offices have policies for holding hearings for 
emergency cases within several days of a request, a system that 
requires parties to wait months for their cases to be heard is not 
responsive to the interests of either workers or employers. When 
commissioners cannot intervene early in disputed cases, 
disagreements between parties may escalate and attempts at 
mediation are impeded. Given the current backlog, one of the most 
effective tools for achieving prompt resolution of disputes--the 
commissioner's ability to immediately schedule a formal hearing to 
order parties to act when attempts at mediation fail--is 
unavailable in practical terms. 

Recommendations 

More efficient case processing is a goal of all involved in 
the workers' compensation system. The increased district office 
staff ing recommended in the previous section by program review 
committee staff, along with implementation of the district office 
automation project, will promote this goal. However, committee 
staff believes hearing backlogs and processing delays will continue 
to be a problem unless stronger case management policies and 
procedures are instituted as well. Therefore, it is recommended 
that: 

* a standard form for requesting hearings should 
be developed and standard policies regarding 
limits on the n1lll1bers of informal hearings 
that will be allowed and the number of hearing 
postponements that will be accepted before a 
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formal hearinq is held to resolve a case 
should be adopted; 

* a central system for monitorinq case 
processinq should be established and provide, 
at a minimum, data on the number of cases with 
Diul tiple hearinqs, the numbers of hearinqs 
postponed, and hearinq schedules, on an 
oftice-by-oftica ~asis; 

* quidelines for expeditinq disputed cases 
should be developed and district office staff 
should be trained in techniques for screeninq 
hearinq requests; 

* medical providers who 
reports in a timely 
removal from the 
compensation provider 

fail to submit required 
manner be subj ect to 

approved workers' 
list; and 

* by statute, interest at the rate provided for 
in e.G.s. section 37-3, currently 10 percent 
per annum, should be applied automatically to 
the unpaid amount of benefits due a claimant 
beqinninq on the date the employer contested 
liability or discontinued or reduced payment. 

Discussion. The staff's series of case processing 
recommendations have two main purposes--to avoid unnecessary 
hearings and to provide greater incentives for resolving claims 
quickly. Several off ices have been successful in reducing the need 
for both informal and formal hearings by contacting requesting 
parties by phone to determine what issues are in dispute and what 
efforts have been made already to resolve points of disagreement. 

In one office, clerical staff have been trained by the 
paralegal to screen requests; in another, a checklist is used to 
evaluate the need for hearings. In some cases, follow-up by 
clerical and paralegal staff resolves the issues in dispute. By 
developing efforts to reduce the number of hearings scheduled in 
all offices, the system can be more responsive to cases that can 
only be resolved with a commissioner's involvement. 
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At present, there is no set format for requesting hearings, 
and policies on scheduling and cancellations vary among offices. 
A standard form that requires details on the reasons a hearing is 
necessary and what actions parties have taken on their own to 
resol ve disagreements will permit staff to quickly evaluate whether 
a hearing is needed. Fewer unnecessary hearings will be scheduled 
and less staff time will be spent gathering in~ormation that is 
missing from letter and phone requests that are received now. The 
committee staff also believes that strict policies on multiple 
informal hearings and canceled hearings, uniformly applied in all 
districts, will result in fewer postponements and more productive 
hearings overall. 

statistics produced through the proposed case processing 
monitoring system will enable system administrators to identify 
problem areas and develop strategies, including reallocation of 
district resources, for addressing backlogs and delays. District 
staff will also have more incentive to handle cases efficiently as 
the monitoring system will permit evaluation of each office's 
performance. 

At present, sanctions that could address late or incomplete 
medical reporting are lacking although medical information is key 
to many decisions on claims. current law permits providers now to 
be removed for cause from the approved list. The staff 
recommendation would clearly establish untimely or incomplete 
reporting of information necessary to the resolution of workers' 
compensation claim as cause for removal. The possible loss of 
authorization to treat workers' compensation claimants would be a 
strong incentive to respond to the needs of the system for prompt 
and complete medical reports. 

Finally, unlike workers who may be without income, employers 
have little interest in speeding up processing when benefits are in 
dispute and may, in fact, be earning interest on monies that will 
eventually be paid to claimants. Under the staff proposal, 
any economic advantage to delays in payment would be reduced. The 
interest charge, because it is applied automatically in all cases 
of delayed benefits, also would be imposed without the need for a 
formal hearing and order from a commissioner. 
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ATTORNEY FEES 

Another matter of concern raised during the committee staff 
review of case processing is the monitoring of attorney fees. Fees 
charged by all service providers including attorneys in workers' 
compensation cases are subject to the approval of commissioners. 
For claimants, who frequently pay lawyers on a eontingency basis 
from the benefits they receive, the commissioner's review can 
insure against excessive or unreasonable charges. 

In interviews with committee staff, commissioners reported 
that, in general, attorney fees are checked in cases settled 
through awards or stipulated agreements and usually limited to 20 
percent. The staff, however, found little evidence in the case 
files it examined that commissioners are monitoring legal fees. 
While about half of the claimants in the caseload sample were 
represented by attorneys, documentation of the commissioner's 
approval of legal fees existed in only 2 percent of the case files. 
The program review committee staff believes the interests of 
workers I compensation claimants would be better protected if 
commissioners took an active role in monitoring legal fees. 

Recommendation 

A policy requ1r1ng commissioners to approve all attorney 
tees charged to claimants should be established. 

Discussion. Attorney fees, even if limited by informal 
agreement to 20 percent, can represent a significant portion of a 
claimant's benefits. Under an earlier recommendation, the 
committee staff proposed that the new board of directors be 
authorized to establish standards for fees charged by all service 
providers including attorneys. Requiring commissioners to monitor 
legal fees actually charged will promote compliance with standards 
the board may adopt and will protect claimants from unnecessary 
expense in the processing of their cases. 
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III. WORKERS' COMPENSATION BENEFIT COSTS 

Connecticut's benefit structure in workers' compensation is 
extensive. Thirteen different benefit features are offered 
including dependency allowances, paid group ,health while on 
workers' compensation, disfigurement awards, automatic cost-of 
living adjustments, and additional benefits after permanent partial 
benefits have run out. 

The costs of providing these benefits are growing at an annual 
double digit rate. Workers' compensation benefits paid in 
Connecticut for 1989 totalled more than half a billion dollars. 
Table 1 below shows the total benefit payouts from 1985 to 1989, 
along with the annual growth rate. As the table indicates, in the 
past five years benefit costs have almost doubled, and.increased 
almost $100 million in the last year alone . 

Table!:'. .. Connecticut Workers' compensation Payout·s· 

/''':''', . "".' ··i . ...... ;. .1985 - 1.989 

Year Total Payouts Annual % Increase 

1985 $303,819,628 

1986 $342,043,718 12.5 

1987 $423,687,103 23.8 

1988 $486,500,000 14.8 

1989 $580,252,719 19.2 

Source: Connecticut Workers' Compensation commission 

Total workers' compensation costs have been increasing much 
faster than the rate of inflation in Connecticut. Figure 1 depicts 
the growth in the rate of inflation compared with the growth rate 
in total workers' compensation costs. The results show that, 
during the 1980s, workers' compensation costs grew at two to four 
times the rate of inflation. 
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FIGURE 1. GROWTH RATES 
Benefit Payments V8. Inflation 

Percent Change 
26~------~------------------------------------~ 

18r-------~------~====~~----------~ 

10 ~;:::......,~------------------------------. 

5r---------~~==--~--~----------------~=====4 

o~----~----~----~----~--------~----~----~ 
1981 1982 1983 1984 1986 1988 1987 1988 1989 

- Growth In Benefltll -+-Inflatlon Rate 

Benefit data for 1887 not comp.r.ble 

Source: LPR&IC Staff Analysis of wce Statistics 

The growth in benefit costs is also greater than can be 
attributed solely to growth in the workforce. On a per-worker 
basis, workers' compensation costs in connecticut rose from $21.80 
in 1986 to $34.50 in 1989. This represents a 58 percent increase 
in four years. 

Program review committee staff believes that efforts must be 
made to curtail the high growth rate in workers' compensation 
costs. Staff recommendations contained in this section encompass 
three major areas -- wage replacement, medical expenses and the 
second injury fund -- and are aimed at reining in the growth in 
costs, eliminating any disincentives to return to work, while still 
providing injured workers with a fair and equitable wage 
replacement system. 

The staff proposals include changing the method of calculating 
indemnity or wage loss benefits from gross to after-tax income; 
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eliminating dependency allowances; restricting eligibility for 
disfigurement benefits, and setting a flat rate for those eligible. 
Similarly with permanent partial disability benefits, the staff 
proposes changing the current wage-based method of calculating 
benefits with a three-tiered flat rate system, based on injury 
severity. Cost-of-living adjustments would al~o be altered to more 
closely reflect actual increases in wages in the state. Finally, 
commi ttee staff suggests that employer-sponsored medical health 
plans, with prior board approval, be implemented as a way to 
contain medical costs, and that eligibility for the Second Injury 
Fund be limited to those claimants whose employers' knowledge of a 
preexisting condition is documented. 

WAGE REPLACEMENT 

The majority of benefit costs go toward directly compensating 
injured workers, while a lesser amount pays medical expenses on 
behalf of injured workers. In Connecticut, as with most other 
states, the compensation rate for totally disabled workers is 
calculated by taking 66 2/3 percent of a worker's gross wage. 
However, as reported in the staff's findings, because workers' 
compensation benefits are not taxed, and because of the nature of 
the tax structure, 20 percent of the workers in Connecticut receive 
100 percent or more of their pre-injury take-home pay, and no one 
in this state receives less than 80 percent of their disposable 
income. 

The Workers' Compensation Research Institute conducted a 
study of benefit structures for those workers receiving temporary 
total benefits in various states, including Connecticut. The table 
below shows that, depending on the workers' status (e.g., married, 
single, two-income family and wage level), the percentage of the 
worker's income that is replaced by compensation benefits varies 
widely. Even among the same categories of workers, large 
disparities exist in the percentage of income replaced. For 
example, an unmarried worker making $20,000 gets 86 percent of his 
or her spendable income replaced, while another single worker 
making $35,000 gets 103 percent of his or her take-home pay. 
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.. ··Tabi~:2'~ .. 
"'.' ' ,.", . .. .. , . ", ... "'.' .. ,. '.:' .. " .. , ...... 
.,·Income.·. RepTacement-::Leve'ls •• .in:·,:Cbrih~C:;ti'cll.t· ... ',' 

Marital status 

Predi sabil i ty Sing-le I Married Married Married 
AnnuaL Inc:cme I,,' ..... .. 

,;i!"\i;;I~!i(ji'i!;i:!, 
, 

Spouse Spouse 

i:'··!?{n:. ••• :, •.•.•• '. earns earns 
. "(i $15,000 $25,000 

$5,000 87% 87% 103% 103% 

$9,347 103% 87% 103% 103% 

$10,000 97% 81% 97% 97% 

$11,216 86% 81% 97% 97% 

$15,000 86% 95% 95% 95% 

$20,000 86% 93% 93% 93% 

$25,000 86% 92% 92% 110% 

$30,000 104% 91% 91% 109% 

$35,000 104% 90% 108% 109% 

$40,000 104% 90% 108% 109% 

$45,000 104% 89% 108% 109% 

$50,000 104% 106% 108% 109% 

Note: All replacement rates are based on a four-week disability 

Source: Workers' Compensation Research Institute, November 1990 
Research Brief 

"'? 

The 1972 report of the National Commission on state Workmen's 
Compensation Laws, generally viewed as the pivotal study of states' 
workers' compensation benefits systems, established standards for 
adequacy and equity of benefits. The commission's broad standard 
for adequacy was that lost earnings should approach the pre-injury 
standard of living, while also encouraging safety consciousness and 
return-to-work incentives. The commission defined equity as 
providing equal benefits or services to workers in identical 
circumstances. 
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Measured against these standards, program review committee 
staff believes that Connecticut's current method of calculating 
wage replacement creates inequities and reduces incentives to 
return to work. A more equitable approach would be to calculate a 
worker's compensation rate on his or her after-tax earnings. In the 
three states and the District of Columbia where this method is 
used, the compensation rate is pegged to 80 percent of a workers' 
take-home pay. 

Recommendation 

Beginninq October 1, 1991, the weekly rate of 
compensation paid to the employee for total incapacity to 
work shall be equal to 80 percent of his or her earnings 
after deducting for federal income tax and FICA (Social 
security) taxes. This rate would apply to all workers 
whose current compensation rate is established at 66 2/3 
percent of gross pay. 

Discussion. Under this proposal, other components that affect 
a workers' compensation rate -- the weekly maximum and minimum, 
the definition of total wages and the time periods for 
determination and waiting -- as currently specified .in C.G.S. 
sections 31-295, 31-309, and 31-310 would not be altered. However, 
the calculation of the compensation rate would require that the 
amounts deducted for federal income tax withholding and social 
security payments be subtracted prior to multiplying the remainder 
by 80 percent. 

Program review committee staff believes that this proposal 
will provide for a more equitable system of compensating those who 
are temporarily totally disabled. First, as Table 3 below 
indicates, using 80 percent of spendable income as the compensation 
rate will reduce, by almost half (from 20.9 to 10.9 percent), the 
percentage of workers who receive more in compensation than they 
did while working, thereby strengthening the incentive to return to 
work for those additional ten percent of workers. There are most 
likely factors, other than monetary ones, that prompt people to 
return to their jobs, but certainly for those workers who receive 
the same disposable income from workers' compensation benefits as 
they would if they were on the job, the incentive is not an 
economic one. The additional advantage is that by pegging the rate 
to 80 percent of after-tax income, no one will receive less than 
the minimum paid under the current system. 
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Percent of Dfsposable Income 
Replaced 

Present System 
(66 2/3 of Gross) 

Proposed System 
(80% of Net) 

Percent of Workers 

Above 100% 20.9% 10.9% 

Between 80% and 100% 79.1% 89.1% 

Below 80% 0.0% 0.0% 

Source: Workers' Compensation Research Institute 

Another outcome of the recommendation is that it lessens the 
variation in replacement levels that currently exist as a result of 
the tax structure. While complete uniformity in replacement levels 
is not possible, the figure below shows that the gap in replacement 
rates under the 80 percent of spendable income narrows. This 
indicates that there is less variation among workers in what 
portions of their take-home pay compensation benefits replace. 

FIGURE 2. INCOME REPLACEMENT 
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DEPENDENCY ALLOWANCE 

Connecticut is one of nine states that provides an additional 
allowance for dependents of workers' compensation recipients. In 
general, if a worker in this state is totally disabled, either 
temporarily or permanently, he or she receives an additional $10 a 
week for each child under 18, wi thin certain limits (i. e., the 
total dependency allowance cannot exceed certain percentages of 
wages or compensation rates). The dependency allowance is 
considered a supplementary benefit, and is not affected by the 
statutory weekly maximum benefit rate. For example, a claimant 
with three children, eligible for the current weekly maximum of 
$719, would receive an additional $30 per week, bringing the 
worker's weekly compensation to $749. 

The dependency allowance is another benefit that can create 
an economic disincentive to return to work, when it brings the 
worker's total compensation benefits close to his pre-injury take
home pay. 

Reconunendation 

The dependency allowance, as contained in section 31-30Sb of 
the connecticut General statute~, shall be repealed. 

Discussion. Committee staff believes it is important that 
wage replacement benefits, under workers' compensation, provide 
sufficient financial support to enable workers to maintain their 
pre-injury standard of living. In the staff's opinion, 
Connecticut's system ,ensures this by statutorily setting weekly 
high minimums and maximums. However, if workers with families are 
maintaining a standard of living on their wages while working, it 
goes beyond the simple wage replacement concept underlying workers' 
compensation to provide a larger disposable income for that family 
when the worker is disabled. Removing the dependency allowance 
will establish a wage replacement system with more definite 
parameters and, again, one that reduces economic incentives to 
extend disability beyond what is medically necessary. 

COST OF LIVING ADJUSTMENT 

Every october 1, workers receiving total disability payments 
or dependents receiving death benefits are granted an automatic 
cost-of-living adjustment (COLA). Connecticut's method of 
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calculating the COLA leads most recipients to receive a greater 
change in their benefit levels than the actual percentage change in 
the manufacturing wage upon which the adjustment is based. This 
occurs because in the calculating the COLA, the annual rate of 
change in the production workers' wage is applied to the maximum 
weekly benefit rate in effect for the time ,period in which the 
claimant's injury occurred. The dollar amount of any increase this 
procedure yields is then added to the weekly rate of every 
recipient in the affected category. Adding a constant dollar 
amount to the benefit rate of all recipients in that category 
results in all but those at the maximum, receiving a greater rate 
change than actually occurs in the production workers' wage. 

For example, workers injured in 1986 and collecting total 
disability benefits between October 1, 1989 and September 30, 1990, 
were subject to a maximum weekly benefit cap of $462. As a result 
of the October 1, 1990, COLA the weekly benefit cap was increased 
to $477. For recipients at the maximum, the additional $17 was 
equal to the 3.7 increase in the production wage. However, for 
recipients at half the maximum rate ($231) the increase represented 
a 7.5 percent gain. 

Recommendation 

The annual cost-of-living adjustment for workers' 
compensation benefits shall be an individual's current 
weekly rate multiplied by the rate of change in the 
average weekly earnings of production workers in manufac
turing in Connecticut, as determined by the labor 
commissioner. 

Discussion. The staff recommendation equates the change in 
benefits paid to the percentage change in the production wage. The 
proposal would limit the change in total expenditures on benefits 
related to cost-of-living adjustments to the actual rate of change 
in the average production workers wage in Connecticut. Assuming 
continued growth in the production wage, the result would be a 
slight decline in total expenditures. Under the staff proposal the 
ability of all workers' compensation benefit recipients to purchase 
goods and services 'would increase proportionally to the increase 
experienced by the average employed manufacturing worker. 
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PERMANENT PARTIAL DISABILITY 

Most workers' compensation claims, other than medical only, 
are filed by individuals who are temporarily totally disabled from 
working. However, data from the National Council on Compensation 
Insurance (NCCI) indicate that such claims make up only about 10 
percent of total workers' compensation payments in Connecticut. 
The largest portion, slightly over 50 percent, goes to workers who 
suffer a permanent partial loss of a body part or function. Using 
NCCI data as a guide, Connecticut's permanent partial disability 
payments totalled about $200 million in 1987. 

A staff analysis of roughly 3 percent of the workers' 
compensation cases that became active in calendar 1987 found that, 
through June 30, 1990, a total of 281 out of a possible 745 cases 
involved a permanent partial disability claim. For 260 cases in 
which resolution data were available, the amount of money obligated 
to workers ranged from approximately $200 to $63,650 and averaged 
just under $10,460. 

The 260 cases accounted for nearly $2,720,000 in payment 
obligations, which if projected to the entire population of cases 
would total over $90.6 million. The discrepancy between the two 
data sets is most likely due to the fact that the sample data are 
limi ted to the amount of money obligated specif ically for the 
permanent partial disability payments, while NCCI's data include 
this type of payment amount plus other benefits, such as temporary 
total and disfigurements, paid to permanent partial disability 
recipients. The important point is that estimated total payments 
are large regardless of the data source. 

In connecticut, permanent partial disability benef its are 
designed to compensate workers for physical impairments and loss of 
earning capaci ty • The level of compensation is based on the 
proportion of the loss of a body part or function as determined by 
a physician at the point where the worker reaches maximum medical 
improvement following an injury. 

The benefit amount is computed by multiplying two-thirds of a 
worker's average gross wage in the 26 weeks prior to the onset of 
the injury or disability, by the number of weeks allowed for loss 
of the specific. body part or function, with a partial loss 
compensated on a proportional basis. The allowable weekly rate is 
subject to a maximum, which is set at 150 percent of the wage for 
production workers in manufacturing, and a minimum that is set at 
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20 percent of the maximum, provided the resulting amount does not 
exceed 80 percent of the worker's pre-injury weekly wage. 

The number of weeks of benefits varies depending on the body 
part or function lost. A schedule, setting the maximum number of 
weeks for 13 specified body parts, is writt~n in state statute. 
The number of weeks ranges from 13 for loss of a toe .to 520 for 
total incapacity of the back. The number of weeks allowed for all 
other losses are set by the workers' compensation commissioners on 
a case by case basis, and can range from 1 to 780 weeks. 

The Connecticut system, by including the worker's weekly wages 
into the formula for calculating his or her permanent partial 
benefit level, compensates workers more at higher salary levels for 
an identical loss than those in lower salary ranges. For example, 
a worker at the maximum compensation rate of $719 who suffers a 10 
percent permanent disability of the thumb on his or her master hand 
will receive $6,830, while a worker at half the compensation rate 
($360) will be given only $3,415 for the same injury. The inequity 
can be compounded if the lower salaried worker's ability to perform 
his or her previous occupation is affected by the disability, while 
the other worker's is not. 

Fortunately, this inequi ty can be partially ameliorated by 
benefits allowable under Section 31-30Sa of the Connecticut General 
Statutes. The additional benefits for a permanent partial 
disabili ty , awarded at the discretion of a commissioner under 
section 31-308a, are designed to compensate a worker for his or her 
lost earning capacity. Of course, the existence of section 31-308a 
benefits raises questions about the need for a permanent partial 
disability program as generous as the one Connecticut has. 

Another question about the compensation program for permanent 
partial disabilities relates to the substantial amount of benefits 
received by workers whose injuries, as measured by the number of 
weeks of compensation provided, may not be severe. This view is 
supported by data from the committee's sample showing that in 25 
percent of the cases the number of weeks of compensation for a 
permanent partial disability was 13 or less. The cases accounted 
for about 6 percent of the obligated benefits, which if projected 
to all cases would amount to approximately $5.5 million. 
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Recommendation 

The high cost of Connecticut's permanent partial disability 
program, its inequities, and the existence of benefits under 
section 31-308a led the committee staff to explore changes in the 
current system. As a result, the program r~view committee staff 
recommends section 31-308 be amended as follows: 

the weekly compensation rate tor a partial 
incapacity that is determined to warrant 13 weeks 
or less ot compensation shall be tixed at 25 
percent ot the average weekly wage of production 
and related workers in manufacturing; 

the weekly compensation rate tor a partial 
incapacity that is determined to warrant more than 
13 weeks, but not more than 104 weeks ot 
compensation, shall be tixed at 50 percent ot the 
average weekly wage ot production and related 
workers in manufacturing; and 

the weekly compensation rate tor a partial 
incapacity that is determined to warrant more than 
104 weeks ot compensation shall be tixed at 100 
percent ot the average weekly wage ot production 
and related workers in manutacturing. 

Discussion. The staff proposal is designed to decrease 
overall payments for permanent partial disability benefits. It is 
also intended to shift benefits from less severely injured workers 
to those more seriously injured. 

Table 4 on the following page shows the effect of the staff 
recommendation on the sample of permanent partial disability cases 
contained in the committee's sample of cases that become active in 
1987. The column on the left identifies weekly time parameters 
outlined in the recommendation. The second column cites the number 
of cases in the sample that fall into each time class. The third 
and fourth columns show the dollar amount obligated to each time 
class under the system in effect in 1987 and the staff proposal. 

The staff recommendation would reduce overall benefit 
obligations in the sample data by 11.9 percent. Total payments 
would decrease by 62.9 percent in the 13 week and under category 
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and by 24.9 percent in the 14 to 104 week category. Payment 
obligations in the above 104 week grouping would rise 49.4 percent. 

.. TABLE<· 4::~.>r Effects: of:: Recommendatibn·;\5i{:)Cjirrent:. S'ystem:: : . 

Number in Total Benefits Total Benefits 
Weeks Class current System Recommendation 

< 14 66 $154,021 $57,160 

14-104 176 $1,920,873 $1,456,864 

> 104 13 $512,011 $764,833 

Total 255 $2,586,905 $2,278,857 

The effect of the proposal on individuals within each group 
varies depending the relationship of their weekly compensation rate 
to the applicable fixed rate contained in the staff recommendation. 
Of the 251 cases in the sample, 181 claimants would have benefits 
reduced, 68 would receive an increase, and 2 would experience no 
change. The average benefit per case would fall from $2,334 to 
$866 in the under 14 week group and decline from $11,167 to $8,273 
for the middle group. Average per case payments in the above 
104 week category would increase from $42,668 to $58,883. 

It should be noted that the recommendation's effect on current 
cases should result in greater cost savings. First, the maximum 
weekly rate under this proposal would be limited to 100 percent of 
the average production worker's wage instead of the current 150 
percent. Second, the increase in the overall wage level since 1987 
means that workers I compensation rates have also moved upward. 
Unfortunately, the committee staff has no hard data on current 
weekly compensation rates being paid, and therefore cannot 
calculate accurately what the exact savings would be. However, 
based on the 1987 sample data it is reasonable to estimate savings 
in benefit payments in the neighborhood of 12 percent. 

DISFIGUREMENT AWARDS 

Connecticut, like most states, provides benefits to compensate 
workers for disfigurement and scarring related to on-the-job 
injuries. The majority of states limit such benefits to permanent 
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scars on the head, face, or exposed body parts or require that 
employability be affected by the disfigurement; some states require 
that both conditions be met. In general, Connecticut only requires 
that compensable scars be permanent and significant as determined 
by a commissioner. 

, 

Available benefit payout data do not isolate the money awarded 
for scarring and disfigurement. The committee staff's sample of 
workers' compensation cases that became active in 1987 indicated 
that one claimant in four received disfigurement benefits. While 
individual awards in the sample were relatively small, averaging 
just over $2,100, total costs were significant. Based on its 
sample data, the program review committee staff estimates that 
scarring and disfigurement payouts in 1987 were in the range of 
$19.5 million. 

By statute, the maximum benefit duration for scarring is 208 
weeks. The highest number of weeks awarded in the committee staff 
sample was 51. Workers receiving scarring benefits for four weeks 
or less accounted for nearly half (49 percent) of the 170 
disfigurement award cases in the sample; 75 percent of the cases 
received disfigurement benefits for 10 weeks or less. 

Analysis of the sample data provides evidence that benefits 
are frequently awarded for scarring from occupational injuries that 
did not result in any lost work time. Disfigurement awards were 
the only benefits claimed by about 44 percent of the 175 workers in 
the sample who received them. The program review committee staff 
also found that because disfigurement awards, like permanent 
partial disability benefits, are related to weekly wage rates, 
those earning high salary levels are compensated more than low wage 
earners for equally severe scarring. 

The inequities in scarring benefits due to disparities in 
weekly earnings were vividly illustrated by the program review 
committee staff sample data. Weekly wage rates for disfigurement 
award cases averaged $281 but ranged from $61 to $690. The largest 
disfigurement award in the sample --$20,808-- was paid to a worker 
with a weekly rate of $408 for scarring evaluated at 51 weeks. In 
contrast, another worker with a 50-week scar award but with a 
compensation rate of $160 received a total of $8,000 in 
disfigurement benefits. Of the 29 cases in the sample involving 
disfigurement awards with a 2-week duration; total benefit amounts 
ranged from $176 ($88 per week) to $1,390 ($690 per week). 
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In the opinion of the program review committee staff, the 
dollars provided for disfigurement benefits should be provided in 
an equitable manner and aimed at workers who have suffered the most 
damaging scarring. 

Reconunendation 

compensation tor distiqurement shall ~e limited to 
permanent and significant scarrinq or distiqurement that 
occurs on the head or tace. It is turther recommended 
that the compensation rate ~e set at 100 percent ot the 
state averaqe production worker waqe tor all recipients 
ot distiqurement awards. 

Discussion. The primary purpose of workers' compensation is 
to replace lost wages. Linking scar benefits to head and facial 
disfigurements, which are the most likely to affect employability, 
is consistent with this intent. Current policy on disfigurement 
benefits already incorporates the thrust of the -recommended 
restriction. Existing regulations require that commissioners give 
lesser importance to scars rarely or never visible. Furthermore, 
under current law, no compensation is given for hernia or spinal 
surgery scars. In the staff's opinion, the proposed change in how 
disfigurement benefits are calculated will produce fairness. by 
insuring that scars of equal severity are compensated at the same 
rate. 

Many in the system believe that serious burns are not 
adequately compensated under the present scarring benefit 
structure. While under the staff recommendation, only burns on the 
head or face will be eligible for disfigurement awards, 
compensation for more extensive burns is not precluded. The 
commi ttee staff believes that serious burns can and should be 
recognized as organ (skin) losses under the unscheduled permanent 
partial disability structure and thus be eligible for up to 780 
(rather than 208) weeks of benefits. 

Under the staff proposal there will be substantially fewer 
scarring awards, but the cost per claim paid will be higher since 
the weekly rate for all recipients would be pegged to the state's 
production worker wage. Overall, disfigurement compensation that 
is received will be provided at a higher level and directed at the 
most serious cases. 
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The fiscal impact of the recommended changes in disfigurement 
awards is difficult to estimate since it is not known what portion 
of the current beneficiaries would be excluded by the new limits. 
However, in the opinion of the program review committee staff, the 
reduction in payouts would be substantial and should easily exceed 
75 percent. -The staff bases this view on its recollection that 
very few head or facial disfigurement awards were encountered when 
reviewing files to collect a sample of compensation cases. 

MEDICAL COSTS 

Nationally, it has been documented that workers' compensation 
medical costs are growing about 30 percent faster than health care 
costs in general. Countrywide, workers' compensation medical 
expenses are approaching 40 percent of all benefit costs in 
workers' compensation, and are projected to be half of all benefit 
costs by the year 2000. 

Program review committee staff's analysis of workers' 
compensation medical costs in Connecticut showed that: 1) medical 
costs in Connecticut are about 30 percent of the state's total 
workers' compensation costs; 2) of the 42 states that report data 
through the National Council on Compensation Insurance, only 6 
other states had percentages of medical to total costs lower or 
equal to Connecticut's; but 3) the average per-claim medical costs 
are growing at a faster rate than are indemnity, or wage loss 
costs. 

Committee staff also found that while total workers' 
compensation medical costs are proportionately lower than most 
other states, medical costs are growing faster than wage loss costs 
in Connecticut. The preliminary findings showed that during the 
policy years 1982 through 1986, the average per-claim medical costs 
grew by 71.8 percent, while average indemnity costs grew by only 
40.2 percent. 

The growth rate in total medical costs in workers' 
compensation is also more rapid than the increase in actual 
benefits. Table 5 below shows the total amounts that private 
insurers expect to pay in wage loss and medical payments for the 
policy years 1984 through 1988. As the table shows, the annual 
increases in medical costs outpaced wage loss costs in each of the 
four years, and in total grew by 107.8 percent, while actual 
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benef i ts to claimants grew by 75.7 percent. Expressed another way, 
for every $100 paid to a worker in wage benefits, almost another 
$50 is paid for medical services. 

Policy Year 

1984 

1985 

1986 

1987 

1988 

Total % 
Increase 

Indemnity 
Losses 

$265,534,006 

$326,791,957 

$359,755,835 

$429,459,632 

$466,688,749 

% 
Annual 
Growth 

23 

10 

19.3 

8.6 

75.7 

Medical 
Losses 

$101,530,671 

$129,697,218 

$147,642,703 

$180,021,154 

$211,011,022 

Source: NCCI 1991 Rate Filing with CT. Insurance Dept. 

% Annual 
Growth 

27.7 

13.8 

21.9 

17.2 

107.8 

Growth in medical costs may be difficult to control in 
connecticut because no medical cost-containment measures are in 
place. As the preliminary findings indicated, the Workers' 
Compensation Commission has the statutory authority to establish a 
fee schedule, but has not done so. In addition, Connecticut is one 
of about 30 states where employees may select a medical provider of 
their choice, thereby limiting the use of employer-sponsored health 
maintenance organizations and the like. 

Wi th no systemwide external controls on medical costs in 
workers' compensation, coupled with the lack of deductibles and co
pays that exist in most other medical plans, neither patients nor 
providers have any incentive to exercise restraint. Many experts 
even suggest that there may be shifting of medical costs from other 
sources (e.g. group health, medicaid, and medicare) into workers' 
compensation because of efforts to control medical costs in those 
programs. Thus, it is imperative that some efforts be made to 
contain medical costs in workers' compensation. 
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Medical cost-containment options. Program review committee 
staff examined both fee schedules and provider-sponsored medical 
care as options in containing medical costs. Fee schedules list 
maximum charges for medical services and products. About 23 states 
have fee schedules in place. However, there is no conclusi ve 
evidence that fee schedules by themselves lower medical costs. A 
study released by the Workers' Compensation Research Institute 
(WCRI) in December, 19S9, entitled Medical Costs in Workers' 
compensation, ranked states by their annual percentage growth in 
medical costs. The results showed that states with fee schedules 
in place for at least 15 years during the period between 1965 and 
1985 fared no better than those without schedules. In fact, the 
study found no relationship between the growth rate in medical 
costs and the use of fee schedules ( r = -O.OS ). 

One of the basic shortcomings of fee schedules is that they do 
not control utilization. Additional administrative mechanisms must 
be put in place to ~nsure that the quantity of medical services are 
not increased to make up for the lowered price of the service set 
in the schedule. 

Second, setting a fee schedule creates a dilemma of what the 
appropriate price for each good or service should be. A level is 
set too low can severely limit the number of providers willing to 
offer the service. For example, according to the Connecticut 
Department of Income Maintenance, only about one-quarter of the 
7,000 physicians in Connecticut actively treat medicaid patients, 
while approximately another 1,000 treat a medicaid patient 
occasionally. 

Massachusetts, which has a workers' compensation fee schedule, 
had the lowest annual growth in workers' medical costs between 1965 
and 1985, according to the WCRI study. However, staff in that 
state's rate setting commission indicate that they receive 
complaints that there is a shortage of medical specialists willing 
to treat workers' compensation patients for the set fee. 

If, on the other hand, the scheduled rates are set too high, 
the new fees often become the ones charged by most medical 
providers. The use'of fee schedules may also lull the system into 
a sense that medical costs are being contained when they are not. 
The WCRI study results show this nationally. 

Another study, ::.:H..::e:.::a:..:l~t=:h~..;:C:::a=-=r!:..e=-...:C::.:o::.:s=-t.ll:.=s~a~n~d"--C=o.:::s-=t:...-.::::C.:::o.!Jni..!::t::::a~i~n~m~e=n~t"--.:I:.i~n 
Minnesota Workers' Compensation, was conducted by that state's 
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Department of Labor and Industry, and released in March 1990. The 
study's research showed that, despite Minnesota's use of a medical 
fee schedule in workers' compensation, medical costs for treating 
injured workers were twice as high, overall, as charges for Blue 
Cross. 

For all the above reasons, program review committee staff 
concludes that use of medical fee schedules is not the best option 
to contain medical costs in workers' compensation. 

Committee staff also examined another alternative to 
containing medical costs -- allowing some degree of employer choice 
in the selection of treating physicians. This would allow 
employers, or insurers on their behalf, to negotiate with providers 
to treat their employees, injured on the job, at previously agreed
upon rates. The staff recognizes that there have to be some checks 
in place to ensure the adequacy of the quality and the quantity of 
the providers enlisted by the employers; otherwise employees may 
not receive adequate medical care. 

Recommendation 

Beqinninq July 1, 1992, allow employers, or insurers on 
their behalf, to . submit a plan for its workers' 
compensation medical care to the Workers' Compensation 
Board of Directors for its approval. The plan must be 
submitted 120 days before the employer intends to have 
the plan become effective, and must be resubmitted and 
receive board approval every two years from its initial 
effective date. The information required in the 
submitted plan shall be determined by the board, but 
shall include: 1) a list of the names of all individuals 
who will provide services, and appropriate evidence of 
compliance with any licensinq or certification 
requirements for that individual to practice in 
Connecticut; 2) a description of the times, places, and 
manner of providinq services; and 3) a description of how 
the quality and quantity of medical care will be manaqed. 

The approval of such plans shall be based on standards 
set by the board, with advice from a medical panel 
established by the board. Standards shall include, but 
not be limited to: 1) provision of all medical and 
health care services that may be required under workers' 
compensation in a manner that is timely, effective, and 

40 



., , 

convenient for the worker; 2) inclusion of all cateqories 
of medical service, with an adequate number of providers 
for each type of medical service in accessible locations, 
to ensure that workers are qiven adequate choice; 3) 
provision of appropriate financial incentives to reduce 
service costs and utilization without ~acrificinq the 
quality of service; 4) some method of fee screeninq, peer 
review, service utiliza tion review, and dispute 
resolution to prevent inappropriate or excessive 
treatment; and 5) a manner in which information on 
medical and health care service costs and utilization 
could be reported to the board, upon its request, so that 
the plan's effectiveness can be determined. 

section 31.-305 of the connecticut General statutes, 
concerninq independent medical examinations shall be 
chanqed to allow an employee, upon the employee's request 
or at the direction of a workers' compensation law judqe, 
to be examined by a reputable physician or surqeon, other 
than one listed in the plan sponsored by the employer or 
the insurer. The costs of such examination shall be paid 
by the employer. 

Discussion. Program review committee staff believes that if 
this recommendation is implemented, it will be an essential first 
step in establishing medical cost containment measures in workers' 
compensation in Connecticut. The staff recognizes that the 
approach presented here offers only an opportunity to control 
costs, not a guarantee. Indeed, the Workers' Compensation Research 
Insti tute study cited above showed that states with employer choice 
of physician had growth rates in workers' compensation medical 
costs that were both as high and as low as those states with 
employee choice. However, the most recent data examined were from 
1985, before prevalent use of preferred provider organizations and 
the like. 

Committee staff considers this recommendation a balanced 
approach to controlling costs in that it offers the employers, or 
their insurers, some latitude in establishing a medical plan that 
may provide some cost savings, while still allowing employees a 
reasonable choice of treating physician. Further, since the 
recommendation would allow either employers, or their insurers, to 
establish a medical plan it offers opportunities for both large and 
small businesses to participate. Some employers may realize 
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additional savings if they are able to negotiate with the same 
providers for their employees' group health care. 

Further, by making the plan, including the physician list, 
subj ect to board approval there will an outside check on the 
integrity of the employer/insurer to establisQ a medical model with 
the employee's best interests in mind. 

This recommendation should not cause any provider shortages, 
since provider participation in the employer/insurer plan would be 
voluntary. Further, the recommendation adds the protection of the 
board's approval to ensure adequacy of the quantity and quality of 
those physicians in the plan. 

Under the committee staff's proposal, rates for medical goods 
and services would be negotiated between the provider participants 
and the employer or insurer, rather than set in a schedule, 
allowing the parties to the agreement to decide what fees are 
reasonable. Also, the rates would be adjusted each time the 
contract was renewed, allowing for some degree of self-regulation. 

The recommendation also addresses the need for controlling 
utilization, requiring that information on usage and costs be kept, 
and reported to the board upon its request, so that the 
effectiveness of cost and utilization control can be evaluated. 

Finally, program review committee staff believes this 
recommendation will move toward controlling costs,. while still 
preserving the worker's right to have all medical costs paid, 
without deductibles or copayments. 

SECOND INJURY FOND 

Benefit costs 

Program review committee staff's findings on the Second Injury 
Fund (SIF) focused on its explosive growth. The findings showed 
that the SIF paid out over $43 million in calendar year 1989, a 130 
percent increase in the past five years. The SIF payouts have grown 
40 percent more rapidly than workers' compensation overall and 
payouts now equal about $27 per year for each employed worker in 
the state. 
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The findings also indicated that 78 percent of the payouts 
from the SIF are for subsequent injuries, while the remainder 
provides benefits such as cost-of-living adjustments (3%), group 
health benefits (1%), payments to claimants whose cases are being 
appealed (2%), and benefits to workers where their employers were 
uninsured (4%). Further, the potential demand for the SIF to pay 
for subsequent injuries is significant. At present, pending claims 
are one-and-a-half times the number of claims currently being paid 
in this category. As mentioned in the staff's preliminary findings 
report, not all pending claims are transferred, either because they 
are never acted upon or are denied. However, it is an indication 
of the potential claims that may have to be picked up by the Second 
In jury Fund. 

connecticut statutes are broad in their interpretation of who 
is eligible for transfer to the Second Injury Fund. Connecticut is 
one of 15 states that requires only that the second injury or 
disease, when combined with any preexisting condition, results in 
a permanent disability greater than that which would have occurred 
from the second injury alone. Such transfers in Connecticut are 
allowed after the employer has paid benefits to the claimant for 
two years. 

In addition, Connecticut statutes allow immediate transfer to 
the Second Injury Fund if the worker has signed a document entitled 
an acknowledgement of physical defect, and the subsequent injury is 
related to the acknowledged defect. 

other states are more restrictive concerning subsequent 
injuries in one of two ways: 1) they require the second injury to 
be a permanent total disability or be the loss of an eye or member 
part; or 2) they require that the employer be knowledgeable about 
the preexisting condition or prior injury in order for the second 
injury claim to be transferrable. 

The Second Injury Fund expense data show that the rapid growth 
in the SIF is due largely to benefits paid to claimants who suffer 
a second injury. In FY 86, the SIF paid about $15.9 million for 
subsequent injuries; by FY 90 that payment category had grown to 
$35.5 million, or 78 percent of all SIF benefit payments. 

Program review committee staff believes that this growth in 
the subsequent injury category of the fund is likely to continue 
for two reasons. First, eligibility for the SIF is broad, allowing 
high utilization of the fund. Almost anyone suffering a work-
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related injury can be transferred to the fund if a preexisting 
condition can be found and the injured worker receives benefits for 
the required 104 weeks. Second, there are no deterrents, like user 
fees, for employers or carriers to use the fund. In fact, there is 
an incentive for an individual employer to shift that liability to 
the SIF, where the payments of benefits for that injury become the 
responsibility of the pool of employers rather than the individual 
employer. 

Recommendation 

Program review committee staff concludes that to limit 
utilization of the fund the statutes must be changed to restrict 
eligibility. Therefore, committee staff recommends that: 

transfer to the Second Injury FUnd shall be limited to 
claimants for whom a signed and approved acknowledgement 
of physical defect is on file with the workers' 
compensation commission. FUrther, any transfer to the 
SI7 due to a second injury would take place after the 
expiration of 104 weeks of benefits paid by the employer. 
The current statutory reference allowinq immediate 
transfer where acknowledgements exist would be repealed. 

The procedure and time limits for application for 
transfer to the Second Injury FUnd, as well as the 
requirement for all medical reports and a copy of the 
voluntary agreement or award to be sent to the custodian 
of the fund, would remain as currently required in 
statute. However, the employer or insurance carrier 
would also be required to furnish the signed 
acknowledgement. 

The statute shall require that the employer, or insurer 
on his behalf shall be the respondent party to the claim 
until the transfer to the Second Injury FUnd has been 
completed. 

1i,iscussion. Program review committee staff believes that this 
recommendation to limit eligibility to the Second Injury Fund is 
necessary in order to curtail the fund's tremendous growth, and 
maintain the long-range viability of the fund. The proposal is in 
keeping with the original purpose of the Second Injury Fund -- to 
encourage employers to hire handicapped workers or those who had 
experienced prior injuries, by diminishing the risk to employers if 

44 



the worker experienced a job-related injury. Indeed, staff believes 
that in order for that purpose to be achieved it is essential that 
employers at least recognize the employees' handicaps or prior 
injuries. 

committee staff believes that employers Will not be accepting 
unlimited liability by hiring someone with a prior injury or 
disease, since the employer will only be responsible for the first 
two years of paying the claimant's benefits. After that period, 
the benefits would be paid from the Second Injury Fund. 

This recommendation may encourage employers to conduct pre
employment and employment physical examinations to determine any 
preexisting conditions workers might have. At the same time, these 
physical examinations may inform workers of conditions they were 
previously unaware of and that they may be able to control -- e.g., 
heart disease or diabetes -- contributing to a healthier workforce. 

Assessments 

To finance the Second Injury Fund, employers are assessed five 
percent of all workers' compensation benefits paid by them in the 
preceding year. Each assessment is limited to five percent, but 
there are no limi ts on the number of times an employer can be 
assessed in a one-year period. 

Prior to the 1990 legislative session, both the State of 
Connecticut and municipalities that insured their workers' 
compensation risks with the Connecticut Interlocal Risk Management 
Agency (CIRMA) were exempt by statute from the assessment, but 
neither was excluded from using the fund. Public Act 90-311 
required that the municipalities in CIRMA be assessed for their 
portion of the SIF, but the State of Connecticut currently remains 
exempt. Based on the total workers' compensation benefits paid by 
the state in 1989, the State's annual assessment in FY 90 would 
have been approximately $4 million. 

Neither does the State contribute to the administration of the 
fund. until recently, the costs of administering the Second Injury 
Fund came out of the Workers' Compensation commission budget. 
However, P.A. 87-277 required that costs incurred by the state 
treasurer in administering the Second Injury Fund be paid from the 
fund itself. Thus, other then providing the off ice space that 
houses the SIF administrative personnel, the State does not 
contribute to the Second Injury Fund. 
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Further, the State's use of the SIF has been growing, 
according to those in the system. Program review committee staff 
examined data available on state usage of the SIF as of February, 
1990 and found that there were 129 claimants who were receiving 
benefits for a second job-related injury. However, there were an 
addi tional 110 claims pending in this category. As discussed 
above, all pending cases do not result in transferred cases, but it 
is an indication of the number that the state considers meet the 
eligibility criteria. 

Recommendation 

Program review committee staff believes that All employers 
that payout workers compensation benefits, including the state of 
connecticut, ought to be assessed for use of the Second Injury 
Fund. Therefore, committee staff recommends that: 

beginning JUly 1, 1992, the mandatory assessments tor the 
Second Injury FUnd be extended to include the State ot 
Connecticut. 

Discussion. committee staff believes that having the state 
pay into the Second Injury Fund will make a fairer assessment 
system than the one currently in existence. First, the state of 
connecticut uses the Second Injury FUnd for its eligible claimants 
like any other employer in the state. FUrther, the state paid 
workers' compensation benefits totalling about $40 million during 
calendar year 1989, which would have translated into a $4 million 
annual assessment for the Second Injury FUnd. 

Second, it is difficult to justify why other employers who pay 
the assessments for the fund must share the burden of the State's 
portion as well. For example, if the State had been assessed for 
its portion of the fund's payouts in 1989, it would have saved all 
other employers about ten percent on their assessments. State 
responsibility for its use of the fund would spread the costs to 
all citizens who benefit from the State's services" and not just to 
those businesses that payout workers' compensation benefits. 
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WORKERS COMPENSATION 

Having completed a two month crash course on workers' 
compensation, the Blue Ribbon Commission must now synthesize its 
recommendations to meet the legislature's summer deadline. 
Questions from the panel have become increasingly sophisticated as 
the members have interrogated one witness after another during 
approximately 60 hours of public testimony supplemented by 
numerous documents and briefs. 

One of the most compelling presentations came from the 
Workers' compensation Group, an ad hoc study committee comprised 
of eight labor and eight business members who recently achieved 
the remarkable consensus that Maine should look to Michigan for 
adoption of a new system. As a result, the Blue Ribbon Commission 
has focused close attention on Michigan law and is likely to 
recommend that Maine imitate at least some of Michigan's 
structural or substantive provisions. 

To solve Maine's current dilemma, the Commission must 
consider problems in the following areas: 

The Insurance Market 

If nothing is done, Maine's insurance market will dry up on 
1/1/93. Ninety-two percent of insured employers are assigned to 
the residual market pool; and there is no means to perpetuate the 
pool beyond the end of this year. 

However, the problem is narrower than it seems. 
Approximately one-third of Maine's employees now work for large 
self-insured businesses which no longer depend on the insurance 
market for comp coverage. This segment of the labor force 
represents about 40 to 50% of Maine's total payroll and is growing 
rapidly. Twenty years ago, self insurance was limited to a few 
paper companies and the State of Maine. But as premiums rose in 
the 1980' s, the smart businesses bailed out of the market and 
joined a massive and permanent exodus into self-insurance. Now 
there are seven or eight hundred self-insured employers and a 
dozen new groups of smaller employers who have formed self insured 
associations. 

These businesses have already saved a lot of money and will 
save more as they implement safety programs that were previously 
non-existent, as they develop more creative means of returning 
injured people to work, and as they achieve familiarity with 
tactics available under the 1991 law changes. In its position 
paper, the Maine Council of Self-Insurers has stated: 

The success of self -insurance is measured by lower 
costs, improving risk management experience and better 



claims handling practices. In relation to their share 
of the risk, self -insurers experience less loss time 
incidence than insured employers. Furthermore, over 
time, the experience rating of self-insurers has been 
declining. Recent testimony in the workers' 
compensation rate case revealed that self-insurers are 
paying less than their insured counterparts in legal 
expenses and adminis tra tion. Tha t testimony also 
revealed overcharging of insured employers compared to 
self insureds due to faulty cost data. 

Because a self-insurance program presently requires a special 
dispensation from the Superintendent of Insurance, it is not an 
option easily available to many of Maine's 27, 000 businesses, 
particularly the smaller ones which must still depend on the 
purchase of insurance; but even among these employers, there ,are 
reasons to distinguish among different sectors of the market. For 
instance, for those of us in the clerical and service sectors, the 
risks and attendant premiums are still so low that it would do no 
harm simply to throw the market open and remove existing premium 
controls. 

Take an example: In my office, it costs about $200 per year 
to provide compensation coverage to a secretary. This is only 
half of what it costs to purchase a long-term disability policy, 
one-twentieth of what it costs for health insurance, one-fifteenth 
of social security taxes, and one-half of unemployment taxes. 
Thus, for the ever expanding service and clerical sectors, 
workers' comp continues to be what it was for nearly everyone else 
twenty or thirty years ago, a trivial cost of doing business. 

unfortunately, it is not the same for those employers whose 
business it is to cut down trees, to make shoes, or to put up 
buildings. Even with regulated premiums, their rates are in the 
range between fifteen and forty percent of payroll. 

Sen. Judy Kany and Rep. Elizabeth Mitchell, co-chairs of the 
Commi t tee on Banking and Insurance, have observed that the 
existing residual market pool is really functioning like a poorly 
managed mutual fund. They propose that this pool be taken away 
from the insurance companies and converted into a series of small, 
self-insured mutual funds owned by the employers themselves and 
managed by a board representing both employers and employees who 
would also control safety policies, calculate mutual assessments, 
and select claim management services through competitive bidding. 

Rates outside the pool in the voluntary market would be 
deregulated; assessments against' insurance carriers would be 
eliminated; and the mutual fund pools would be available to all 
employers who cannot otherwise obtain coverage. A special pool 
with special rates would be created for employers with poor safety 
records. 



with help from Bill Black and Martha McCluskey of the Public 
Advocate's Off ice, Sen. Kany and Rep. Mitchell have devoted 
extraordinary time and energy to the refinement of their proposal; 
and the members of the Blue Ribbon Commission are considering it 
carefully. 

Safety 

In Michigan, public regulation of employer safety is closely 
integrated with administering workers' compensation. This is not 
so in Maine. Safety is the responsibility of federal OSHA agents 
and the Maine Department of Labor. The Compensation Commission 
administers claims and rehabilitation. There is little 
interchange. 

In Michigan, on the other hand, the same department is 
responsible for safety as well as claims. Employers have access 
to state safety counselors to help set up programs and there is a 
parallel enforcement team to see that recommended programs are 
implemented. 

In Maine, the self-insured employers have taught everyone how 
to reduce costs dramatically through aggressive safety policies. 
It seems likely that the Blue Ribbon Commission will recommend 
changes in Maine's administration of safety programs, perhaps 
following the Michigan example. 

Qontinuing Oversight 

Since 1981, Maine's workers' compensation laws have suffered 
from constant amendment, and have been on the front burner of 
every legislative session. The law is looked upon as a fluid 
continuum, subject to constant change analogous to a collective 
bargaining contract that is under perpetual negotiation with no 
beginning and no end. It would be one thing if the parties to the 
debate were limited to labor and management; but in the workers' 
compensation field, everyone gets a say. The law is riddled with 
pockets of special protection for such disparate groups as 
firefighters, asbestosis sufferers, chiropractors, and design 
professionals. Other parties in interest include segments of the 
health care industry, insurance companies and agents, attorneys 
and, recently, specialists in vocational rehabilitation. 

Michigan has resolved this cacophony by recognizing that 
employers and employees are the only two parties that ought to be 
listened to. There is an oversight committee that is comprised of 
equal numbers from each camp similar in structure to Maine's 
Workers' Compensation Group. Law changes are rarely considered by 
the legislature unless they come with the approval of the 
oversight committee. 

Operating in a similar vein is a Qualifications Advisory 
Committee comprised of three members each from labor and from 
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industry appointed by the governor. This balanced committee 
screens candidates for appointment or reappointment as workers' 
compensation magistrates and effectively removes these issues from 
the political arena. 

Through the work of these two committees, Michigan has 
depoliticized its workers' compensation system; and here in Maine, 
the Blue Ribbon Commission will be looking to the Michigan 
example. 

Benefits 

After the cuts made in 1983, 1985, 1987 and 1991, Maine's 
resultant benefit package is neither better nor worse than that of 
most other states. To the extent that Maine still experiences an 
adverse claims experience, consultants suggest that it results 
from a habit of "over-utilization" or from pent up hostilities in 
the work place or from other adversities peculiar to Maine's 
culture. 

In fact, it may have more to do with inertia. It takes years 
for any change to have its impact in the market place. We are 
only now beginning to see results from the 1987 changes; and it 
will be years yet before adjusters learn how to use the tactics 
created by the 1991 law. Self-insured employers responded more 
quickly and have already begun to see significant savings. 

It exceeds the scope of this report to speculate on what the 
Commission will do with benefits, but there is a general argument 
afoot that they should either leave Maine's existing package well 
enough alone or else supplant it completely with the Michigan 
system as recommended by the Workers Compensation Group. To 
tinker piecemeal with benefits may give one side or the other a 
sense of victory that will destroy the tender consensus behind the 
creation of the Commission and reopen the old Pandora's Box of 
controversy that has so often disrupted our political scene. 

The Commission has one maj or challenge that exceeds all 
others: It must create a new market place for purchase of 
coverage and for spreading of risk among the more hazardous of 
Maine's small employers. If the Commission accomplishes nothing 
else, it will have done its job, for it is chaos in this segment 
of the insurance market that has driven all of the poli tical 
controversies of the past decade. 

S.P. Mills 
7/14/92 
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The Blue Ribbon Commission on Workers' Compensation 
university of Maine 
School of Law 
246 Deering Avenue 
Portland, ME 04102 

Dear Messers Dalbeck, LeVesque, Picker, Hathaway: 

I would like to thank you in advance of reading this testimony for 
your time and consideration. I can appreciate the enormity of 
your task. Reviewing, analyzing and making recommendations on 
such a sprawling and complex issue as the workers' compensation 
system is indeed formidable. 

I would like to address the role of physical therapy, its 
utilization, effectiveness, and delivery to injured Maine workers 
within the workers' compensation system. Physical therapy is an 
important profession in the rehabilitation of any physical injury 
or dysfunction. As a profession, physical therapists are intimate 
with the multitude of various injuries, symptom complexes, 
diseases, and pain syndromes associated with the work places. 
Therapists are often called upon for their expertise in 
evaluating, assessing, measuring, and documenting the probable 
cause, status and potential outcomes of these injuries. 
Additionally, in many cases involving musculoskeletal injuries 
where surgery is not warranted, physicians will direct their 
patients to therapists with a request to "evaluate and treat" 
trusting the therapists to assess the patient's problem, identify 
any musculoskeletal deficit associated with the injury, devise and 
implement a treatment program, and restore that patient to as full 
a functional capacity as possible. Likewise, many patients 
recovering from back, neck, upper extremity and lower extremity 
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surgery will be referred. Often times with these patients, it is 
the therapist who progresses them toward full rehabilitation while 
maintaining communication with the physician. 

until October of 1991, physical therapists in the state of Maine 
could legally treat patients only on the referral of a licensed 
medical doctor, doctor of osteopathy, dentist, or doctor of 
podiatry. In October, Maine statutes changed allowing for Direct 
Access; permitting Maine physical therapists to legally treat 
patients without the written referral of a physician (with certain 
provisions included in the law as safeguards). Essentially, this 
change in law enabled injured employees, and non-work related 
injuries, to gain faster, easier and more timely access to 
physical therapy without the added cost of seeing a physician 
first. It is significant to note that a majority of the states 
have Direct Access. Also, McGinnis and Associates, who underwrite 
the majority of professional liability insurance for physical 
therapists nationally, have never had a claim filed as a direct 
result of therapists seeing patients without a referral. 

It is recognized that the evaluation of utilization and therefore 
over-utilization of any service provided in the workers's 
compensation system is difficult to objectively measure and 
analyze. The over-utilization of health care, insurance and legal 
professionals is complicated due to manifestations including 
emotional, biopsychosocial, legal and lack of appropriate 
diagnosis and treatment. A case in point would be to review the 
complex model and treatment management of low back pain. Below is 
a list of Industrial, Epidemiological and Clinical Research 
results which support why over-utilization should be considered 
throughout the entire system and not directed at anyone 
discipline. 

1. Only 10-15% of patients with low back complaints 
have a certain diagnosed cause of their symptoms. 

2. False positive findings have occurred in 37-38% of 
individuals by radiologists as showing disc 
protrusions without complaints or clinical findings. 
The practical application of this information is 
that spinal radiographs only rarely yield 
information of major clinical importance. 
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3. There is extreme difficulty in diagnosing the 
difference between the natural aging process, 
degeneration, and the effects of cumulative trauma. 

4. RISK MANAGEMENT FACTORS. Research supports the 
following: 
a) Job satisfaction is a strong indicator of 
workers' compensation claims. 
b) Younger and newly employed males have more 
claims. 
c) Employees with poor employment reviews have 
greater claims. 
d) Females in heavy jobs have greater claims. 
e) Other cumulative factors which have shown to 
increase out of work injuries include physically 
heavy work, static work postures, frequent bending 
and twisting activities, repetitive work and whole 
body vibration. 
f) Pain itself is not measurable objectively. The 
severity of pain complaints is not necessarily well 
correlated with the level of functional impairment. 
Pain greater than three months probably is not 
healing by primary intentional but is rather a 
combination of the chronicity of the injury and 
mental status of the individual with chronic, 
multifaceted considerations. The rate of return to 
work as a function of out of work is approximately 
50% at six months, 25% at one year and 0% at two 
years. A containment of clinical evaluation 
reliability is a phenomenon referred to as "symptom 
magnification syndrome". This has been described as 
"a conscious or unconscious self-destructive 
socially reinforced behavioral response pattern 
consisting of reports or displays of symptoms which 
function to control the life circumstances of the 
sufferer." (Matheson 1987). 
g) Major determinants of disability have been 
identified as treatment history, perceived control 
of health, low need for affection, low job 
employment, poor cardiovascular fitness and smoking. 
h) successful rehabilitation has focused far less on 
psychosocial factors and far more on biological 
factors, particularly aerobic conditioning and 
muscle function. 
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Physical therapists in the state of Maine have taken bold 
and progressive steps in trying to assure their involvement 
within the workers' compensation medical management system 
is efficacious, cost effective, and beneficial. At the 
present time, The Maine Chapter of American Physical Therapy 
Association maintains committees on consumer affairs, 
legislation, public relations, workers' compensation, and 
quality assessment. Myself and one other physical therapist 
sit on the Medical Advisory Committee as established by 
Sandra Hayes in the office of Medical Coordinator of 
Workers' compensation. We are working closely with the 
Medical Coordinator in the development of treatment 
guidelines, fee schedules, documentation, independent 
medical examination and case management. 

The effectiveness of utilization, early intervention, 
education and ergonomics of physical therapy in the workers' 
compensation management system have been extensivelY 
documented. Examples of physical therapy intervention 
follows: 

1. Between 1982 and 1988 one practice's audit analysis 
of over 100 patients referred for treatment 
following lumbar disc excision demonstrated 70% of 
the patients reported improvement characterized by 
decreased back pain, decreased leg pain and improved 
function in terms of flexibility, strength and 
endurance. The average number of physical therapy 
visits was eight. Treatment included electrical 
stimulation for pain modulation, strength and 
endurance exercises, ultrasound, manipulation, 
flexibility exercises and postural training. 

2. In 1985, the largest employer in the state paid in 
excess of four million dollars in medical costs and 
indemnity. On-site physical therapy was instituted 
in June of 1986. statistics obtained one year 
laterin August of 1987 demonstrated the following as 
compared to 1985. 

a) Total cost decreased from $4,128,545 to $489,255. 
b) Decreased lost work days from 16,929 to 1,871. 
c) Average intervention time decreased from 2.5 

months to 3 days. 
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d) Average number on compensation list decreased 
from 316 to 231. 

e) Average duration in therapy decreased from 3 
months to 2 weeks. 

f) Average duration of single therapy visit was 
minutes. 

g) Increased cost of therapy services from 1985 
1987 was $15,000. 

30 

to 

3. From June-December 1990 to 1991, LL Bean realized a 
41.5% decrease in their lost time claims with the 
advent of on-site physical therapy. Of the 135 
patients referred to physical therapy, 87% have been 
resolved. This reflects physical therapy 
involvement in treatment, screening, preventative 
programs, and ergonomics. 

4. A Portland physical therapy clinic helped to reduce 
medical and compensation costs of Parker-Nichols by 
as much as two million dollars in two years. 

5. Physical therapy has been an integral part of Boise 
Cascade since May of 1986. They have been 
instrumental in the training, treatment, and 
ergonomics of that plant assisting in 2 million safe 
man hours worked - now approaching their second 2 
million safe-man hours. 

6. Back injury prevention programs taught by physical 
therapists in 1989-90 decreased back injuries in two 
separate departments at BIW by 30 loss time injuries 
resulting in a net cost savings of $192,362. 

7. In the first quarter of 1992, 116 patients were 
discharged from a Brunswick physical therapy clinic. 
seventy-seven percent returned to their regular job. 
The average number of patient visits was 8.9. 

The role of physical therapy is changing. Traditionally, 
physical therapy has been a "last resort" rather than a 
primary consideration in the early intervention process of 
work-related injuries. In more recent times, data such as 
that collected above bears witness to the benefits of 
physical therapy intervention. Major industries have 
apparently noticed these benefits and how to utilize 
therapists for evaluations, treatment, pre-placement 
screenings, ergonomics, preventative programs, expert 
witnesses, independent medical examiners, and injury July 
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management consultants. A partial list of industries 
availing themselves of such services include Central Maine 
Power, Hannaford Brothers, Dexter Shoe, Parker-Nichols, 
Oakhurst Dairy, Nissen's, LL Bean, Boise Cascade, Saunders 
Brothers, ArrowHart, International Paper, Bath Iron Works, 
etc. 

Physical therapists have committed themselves to the 
expedient delivery of appropriate services to Maine's work
related injuries. However, we do harbor concerns of non
professionals within physician and chiropractor offices 
supplying services that are indicated as physical therapy on 
billing statements. This along with physician-owned, self
referral clinics causes concern when utilization is 
scrutinized. Conflicts of interest, profit generation, and 
non-professional services delivered under the heading of 
physical therapy must be considered when looking at overall 
utilization. 

I would be more than happy to provide any further 
information on these issues as you deem necessary. I am 
enclosing referral letters from a number of companies which 
have benefited from the services provided by IMPACC, a 
physical therapy firm specializing in injury prevention and 
workplace performance. I can be reached at (207) 729-4998. 
Thank you for your time and consideration. 

Respectfully submitted, 

... \.11 .. !). \cl' . \j 

Stephen R. Vance, PT, CHT 
Workers' compensation Committee 
Maine Chapter 
American Physical Therapy Association 

Enclosures 
APTA/AA4B 
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Corporate Offices: 89 Hillside Avenue, Bangor, Maine 04401 • (207) 941-029C 
Portland Office: Woodman Bldg., Suite 201, 75 Pearl St., Portland, ME 04101 (207) 773-499= 

IMPACC 
DIRECTORV of SERVICES 

PROBLEM IDENTIFICATION and ANALYSIS 

1. INJURY CLAIMS ANALYSIS .•. records review and analysis 

2. WORK RISK ANALYSIS.:.ergonomic risk evaluation and recommendations 

INJURY CLAIMS PREVENTION TRAINING PROGRAMS 

1. Manager/supervisor training seminars: 

MANAGEMENT TEAM CUMULATIVE TRAUMA SCHOOL 

MANAGEMENT TEAM INDUSTRIAL BACK SCHOOL 

2. Employee WorkSmart prevention training: 

WORKSMART NECK-ARM SCHOOL 

WORKSMART BACK SCHOOL 

3. Engineers Training Seminar: 

WORK DESIGN ERGONOMICS SEMINAR 

COMPREHENSIVE ERGONOMICS PROGRAMS 

1. WORKSMART ERGONOMICS PLAN .•• a complete procedures manual. 
detailing your comprehensive Ergonomics Plan 

2. ERGONOMICS TEAM TRAINING ..• advanced policies and training for 
your in-house ergonomics team 

3. VDT TRAINING COMPLIANCE ... Computer station design and training 

"Specializing in Injury Prevention and Workplace Perfonnance" 
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Corporate Offices: 89 Hillside Avenue, Bangor, Maine 04401 • (207) 941-0290 
Portland Office: Woodman Bldg., Suite 201, 75 Pearl St., Portland, ME 04101 (207) 773-4992 

The IMPACC 
ERGONOMICS PROGRAM: 

WorkS mart 

Ergonomic injury claims (back. neck. ann/hand) are epidemic. Costs are out 
of control. Stronger OSHA enforcement looms. IMPACC's WorkSmart 
ergonomics program offers the most cost-effective answers to your 
ergonomic claims problems. 

WorkSmart identifies your risks for injuries, claims and costs (as three 
separate but related issues) with an on-site WORK RISK ANALYSIS 
perfonned by industrial physical therapi,sts. This documents a problem list. 
action plan and priorities. The report becomes your written Ergonomics 
Plan. 

WorkSmart then trains managers and supervisors to become experts on the 
company's injury issues and corrective options, gUiding them through the 
development of prevention actions for each work area. The Employee 
WorkSmart component motivates workers to accept responsibility for proper 
care and use of the working body through IMPACC's NECK ARM SCHOOL and 
BACK SCHOOL. . 

But the most important prerequisite to success is: creating proper attitudes 
and commitment among all parties. And this is what IMPACC doe's best! 
Managers and workers alike find IMPACC's WorkSmart to be one of the most 
valuable and motivating program ever seen in the workplace. 

NATION'S BUSINESS magazine cited IMPACC for its success in fighting 
Worker Comp costs for companies around the U.S. Eight years of experience 
at over 150 companies nationwide has built IMPACC, an impressive track 
record. 

Other providers' may try to develop their own ergonomic programs. but they , 
have not had the experience, results or cost-recovery of IMPACC. IMPACC's 
WorkSmart program has demonstrated dramatic reductions in lost-time 
claims and costs. Without a doubt. WorkSmart can be your most profitable 
investment! 

Serving ... 

NATIONAL SEMICONDUCTOR 
DATA GENERAL 
COOPER INDUSTRIES 
INTERNATIONAL PAPER 
GEORGIA PACIFIC 
WlUTMAN'S CHOCOLATES 
OLD EL PASO FOODS 
RYDER TRUCK 

EASTMAN GELATIN-KODAK 
GENERAL ELECTRIC 
ETHAN ALLEN FURNITURE 
DIAMOND OCCIDENTAL 
ADAMS RUSSELL 
SCOl'T PAPER 
PROORESSO SOUPS 
DEX'l'l!:R SHOE 

GATES FORMED FIBRE 
U.SAP'. 
HA1lIAWAY SHIRTS 
BASS SHOE 
COSTAR 
SAN ANTONIO SHOE 
JAMES RIVER CORP. 
VAN DE KAMP FISH 

IIC'_~~ .... :.,I:_: ....... ;H Tui,' ........ D ... ;~ •• nHt;""'IH ...... H'! lXl" ... f.,."lnroo Porf,..,t"».,,,nf"p" 
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Corporate Offices: 89 Hillside Avenue, Bangor, Maine 04401 • (207) 941-029C 
Portland Office: Woodman Bldg., Suite 201, 75 Pearl St., Portland, ME 04101 (207) 773-499::: 

IMPACC 
DIRECTORY of SERVICES 

PROBLEM IDENTIFICATION and ANALYSIS 

1. INJURY CLAIMS ANALYSIS ... records review and analysis 

2. WORK RISK ANALYSIS.:.ergonomic risk evaluation and recommendations 

INJURY CLAIMS PREVENTION TRAINING PROGRAMS 

1. Manager/supervisor training seminars: 

MANAGEMENT TEAM CUMULATIVE TRAUMA SCHOOL 

MANAGEMENT TEAM INDUSTRIAL BACK SCHOOL 

2. Employee WorkSmart prevention training: 

WORKSMART NECK-ARM SCHOOL 

WORKSMART BACK SCHOOL 

3. Engineers Training Seminar: 

WORK DESIGN ERGONOMICS SEMINAR 

COMPREHENSIVE ERGONOMICS PROGRAMS 

1. WORKSMART ERGONOMICS PLAN .•. a complete procedures manual. 
detailing your comprehensive Ergonomics Plan 

2. ERGONOMICS TEAM TRAINING .•• advanced policies and training for 
your in-house ergonomics team 

3. VDT TRAINING COMPLIANCE ..• Computer station design and training 

"Specializing in fnjury Prevention and Workplace Performance" 
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IMPACC PERFORMANCE REFERENCES 

ANZAC ELECTRONICS: 1987 saw 2-4 claims per month with 30% workers affected. 
After IMPACC we had no claims for 30 months. Production increased from 
85% to 102% of productivity standard. 207-942-7391 (Ron Woodvine) 

GATES FORMED FIBRE: 1988 we had five CTS surgeries in six months. After IMPACC 
we had a year of no claims. 207-784-1182 (Dan Gagne) 

GFS MANUFACTURING: 68 lost days the year before IMPACC. Only 28 lost days the 
year following IMPACC. A 60% decrease. 603-742-4375 (Tim McCabe) 

PET GROUP: IMPACC provides CTD & back injury ergonomic programs to our food 
processing facilities nationwide. 314-622-6139 (Larry Valentine) 

WHITMAN'S CHOCOLATES: We had serious ergonomics claims problem in 1989. By 1991 
we had 60% decrease in lost time after IMPACC. 215-464-6000 (Joe McGary) 

GH BASS SHOE: We have had a 50% decrease in lost-time claims since IMPACC, with 
no lost time in nine months. 207-645-3131 .(Ron Howard) 

BANGOR HYDROELECTRIC: Before BACK SCHOOL we had 5-8 back claims per year. After 
the program we had only one claim in ten months: 

WATTS FLUIDAIR: We had serious carpal tunnel and back injury problem. We went 
8 months with no lost time claim after IMPACC. 207-439-9511 (Kim Gerard) 

DIGITAL EQUIPMENT CORP: CTD and BACK SCHOOL part of three year program. Saw lost 
days reduced from 590 in 1986 to 75 in 1989, an 87% decrease. 

DEXTER SHOE: Controlled study showed 63.7% reduction in lost days, 30%·drop in 
absenteeism and 9.3% increase in productivity. 207-924-7341 (Ted Warren) 

MAINE WORKER COMP OFFICE: We had four CTS lost-time cases in 1989 before IMPACC 
program; no cases the year following. 207-289-3751 (Bonnie Coyne) 

GUILFORD INDUSTRIES: BACK SCHOOL resulted in 50% decrease in lifting related 
injuries with 75% drop in lost days. (207-876-3331 Tom Leonard) 
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GENERAL ELECTRIC (ED&C DIV.): IMPACC WorkSmart Ergonomics program has been 
implemented in facilities in Maine, Connecticut and Tennessee. More 
planned. Great results. (Dick Guimond, GE, Plainville, CT) 

SAN ANTONIO SHOE: We saw a 50% decrease in claims and improved productivity after 
the IMPACC program. 207-487-3252 (Red Dunphy) 

NATIONAL SEA PRODUCTS: We had a significant reduction in lost time CTD claims 
after the School. Very effective! 

UNDERWOOD/PROGRESSO: Complete ergonomics program resulted in 54% decrease in lost 
days to CTD in 1991. 314-221-9420 (Carmen Mazzei) 

OLD EL PASO FOODS: BACK and CTD SCHOOL resulted in 88% decrease in lost time 
claims in 1990-91. 404-482-5092 (Plant Mgr.) 

ETHAN ALLEN FURNITURE:· _ IMPACC program led to 47% decrease in all injuries. 
Employee response was excellent. 

BROCKWAY SMITH: BACK SCHOOL resulted in ten months of no injuries in 1989. 

OLAMON INDUSTRIES: CTD SCHOOL led to a 75% reduction in CTD claims. Attitudes 
also much improved. 207-827-8051 (Gerry Pepin) 

BRIDGE CONSTRUCTION: BACK SCHOOL resulted in 84% decrease in lost days in 1989. 

GEORGIA PACIFIC:. BACK SCHOOL in 1985 resulted in only one lost time case for 
one year after the program for 600 paper workers. 

. 
HANNAFORD BROS. WAREHOUSE: We had 72% reduced costs and 63% reduced days for 

back injuries after 1986 BACK SCHOOl. Spent $3,500. Saved $34,000. 
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RAILROAD AvENUE DEXTER MAINE049JO·9422 DUNS 00·110·\·135 TELEPHONE (2071924.734\ FAX (2071924·7341 EXT 259 

WHERE PEOPLE MAKE THE DXFFERENCE 

October 8, 1990 

Dear Fellow Employee: 

More than nine months have passed since our plant was selected to conduct a 
pilot "VORKSMART" program. Ve are now pleased to report the highly positive 
results of your participation. 

The "Industrial Athletes" who have participated in the exercise/stretching 
program have produced some very encouraging resultl. For example, during the 
period of January 1st through June 30th; 

Lost Time injuries have been reduced by ~. 
Absenteeism ha. been reduced by 31.4' 
Milo Plant led the company last quarter with ~ of all 
employees receiving the Perfect Attendance Savings Bond. 

Obviously, "VORKSHART" participants pertor. better, miss less time from 
work and most importantly, teel better. ·In the Clle of Stitching Room 
pieceworkers there is evidence that those who participate in the "VORlCSMART" 
Program earn more money, in fact 9.3\ more, than their nonparticipating 
co-workers. 

Our program has been reviewed by area doctors and has received their 
enthusiastic endorsement. Further, a recent review by Department of Labor 
OSHA representatives has generated an extremely positive evaluation of our 
proqram and their recommendation is not only to continue, but to expand our 
program. 

Thank you for your past, present and future cooper~tion in "VORKSMART" 
and for .your excellent efforts to make the Kilo Plant a safer and healthier 
place to work. 

1'-:1 .~ ~ 
.... ~ •• J ". 



I 
I 
I 
I 
I 
I Mr. Bob Patterson 

Impacc 
89 Hillside Avenue 
Bangor, ME 04401 

Dear Mr. Patterson, 

Adams ~ Russell 
-\NZ,l.( DIVISION 

June 30, 1989 

RE: eTD Elimination Program. 

The above program was run in the Adams-Russell Bangor Plant 
just over one year ago with the intent of addressing workmen's 
compensation claims for ergonomics related injury, which were 
running at an average rate of two per month. 

Since the introduction of the exercise program by your Mr. 
Lavren Hebert, we are pleased to inform you that workmen's com
pensation claims related to ergonomics have dropped to zero. 

I can heartily endorse your program and would recommend it 
to any organization interested in employee health and cost reduc
tion. 

RW/mr 

~~ 
Ron Woodvine 
Plant Manager 

Advanced Signal Processing Technology 

448 Griffin Road, Bangor, Maine 04401 (207) 942-7391 

.' ........ 
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To Whom It May Concern: 

Digital Equipment Corporation is committed to the elimination 
of Cumulative Trauma Disorders (CTD) from the work place. Our 
Augusta, Maine plant has implemented a comprehensive program 
for the identification and elimination of ·CTD. This program 
has proven successful and IMPACC has played an essential role 
in this effort. 

IMPACC has provided us with CTD prevention training (Neck/Arm 
School), back injury prevention training (Back School) and 
work task risk analysis and ergonomic recommendations. These 
programs have been well received and effective. 

Together we have demonstrated that a strong commitment on the 
part of management and employees to the elimination of CTD 
can lead to dramatic success. Our facility has experienced a 
10 fold reduction in lost time over the last three years of 
this effort. IMPACC has played a major role in this success. 

Robert Mullin 
Mgr. Environmental Health & Safety, Augusta Plant 
Corporate Chairperson,-CTD Task Force 
Digital Equipment Corporation 
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October 23, 1989 

Gates Formed-Fibre Products, 
Washington Street 
Auburn, Maine 04210 
(207) 784-1118 
Telex: 94-4443 

Gates Formed Fibre had a very serious problem in late 1988 and early 1989 
with cumulative trauma disorder. We called Impacc in ea~ly January and Lauren 
Hebert came out to Gates and conducted a plant evaluation of all jobs in our 
Auburn faculity. 

Lauren did Supe~visory training in March and Production Operator training 
in May. The results of the Impacc program have been very successful. We have 
not had one new case of carpel tunnel syndrome since the Impacc Program. Our 
Production operators understand what they need to do to prevent serious repetive 
motion damage that could result in surgery. The Impacc Program does work 
effectively and I would recommend this program to any Industry. 

Sincerely 

Daniel R. Gagne 
Employee Relations Specialist 
Gates Formed Fibre 
Auburn, ME 04210 
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G.H.Bass&Co. 
Weld Street· P.O. Box 659 . Wilcon. Maine 04294 

(207) 645- 3131 . Fax (207) 645-3255 

Impacc 
89 Hillside Ave. suite 4 
Bangor, Me. 04401 

To Whom It May Concern, 

october 29, 1991 

Over the years G.H. Bass & Co. has had a close working 
relationship with Lauren Hebert and the Impacc organization. 
Most recently the majority of our employees were involved in the 
CTD and/or Back School training offered by Impacc. 

We had implemented a stretching program within our manufacturing 
area six years ago but felt that we were not realizing all of 
the benefits from such a program that were possible. Lauren's 
training for our management team renewed their commitments and 
enthusiasm for stretching. The training for our manufacturing 
and warehouse employees provided them with a broader perspective 
and understanding of the causes and affects that work 
activities, home activities, and stretching may provide. 

We are very pleased that there was an immediate "renaissance" in 
our injury prevention program as a result of this program. The 
renewed interest and commitment contribute towards our realizing 
a record 9 1/2 month period in which not one of our employees 
received a work related injury requiring them. to collect wages 
for lost time. 

We have been very pleased with the service, professionalism, and 
quality of the Impacc programs. As such, I would highly 
recommend their services to any organization that is serious 
about reducing work related injuries. 

pb/rch91079 

SinCe~eIY'j 

, ""1. 

on Howard 
Personnel Manager 
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the 
BRIDGE 
construction corporation 

ESTABLISHED 1875 

7' .f 7217m ;. r r 7 nnW' in' T5 

HEAVY AND HIGHWAY CONTRACTORS 
AUGUSTA, MAINE 

MAILING AOORESS • P.O. BOX 229 

AUGUSTA. MAINE 04330 

TELEPHONE: 207/623-3806 

M~. Robe~t Patterson 
IMPACC 
P.O. Sox 2086 
Sangor, ME 04401 

Dear Bob, 

~arch 14, 1989 

As promised (although slightly late!) here are our back injury 
statistics for the past two years. These numbers are based on a calenda= 
year. The back classes were conducted in March 1988, but from January -
March we work very reduced manhours. 

SACK INJURIES 

# OSHA Recordable Injuries 
# ~ost Time Injuries 
# Days Lost from Work 

TOTAL INJURIES 

# OSHA Recordable Injuries 
# Lost Time Injuries 
# ~ays Lost from Work 

16 
10 

468 

49 
28 

637 

1988 

7 
5 

73 ••• tJ01m 84% 

29 
21 

338 

The numbers really did surprise me! We also conducted a pilot 
safety program for three months on one of our jobsites, which also helpec 
to reduce these rates. But as far as the reduced back injuries, I do 
believe that the back classes were primarily responsible. 

Our tb.anks to you, Lauren, and Mark for jobs wel·l done! Feel free 
to use our back injury statistics for other firms' references. ! know 
that this kind of information was helpful to me before deciding to sign 

. ~p our firm for the back school. 
We have four employees going to the New Employee Back School this 

month, and hope t6 schedule your 1 hour refresher for our April tra!nin~ 
session. I'll be in touch. 

.. 
.... 

ASP/cy 
cc: Dave Bridge 

.J> 

John Bridge 
!.aurer'. ::ebert 

Sincerely, 

THE BRIDGE CONSTRUCTION CORPORATION 
.,., JL .0 \,., 

By ~- "'0. ''\ '-1..:.'- ,,--,,:~~,-::-----
Allison B. Pederson 

Human Resources Manager 



EthanAllen®inc. 
Beecher Falls Division 

Impacc 
89 Hillside Ave. 
Bangor, ME 04401 

Dear Bob, 

MAIN STREET 

BEECHER FALLS. VT. 05902-<>217 

(802) 266-3355 

October 6, 1989 

Just a note to let you know of the positive results we have 
seen in our injury rate since 500 employees attended the Back 
School. Below is a table of all reported injuries in 1988 with 
the corresponding figures 'for 1989: 

Jan 14 21 
Feb 23 20 
Mar 22 22 
Apr 18 15 
May 21 7 
June 30 10 
July 6 10 
Aug 25 12 
Sept 18 14 47% decrease 

'April beg ins to show a decl ine after approxima tely 140 ha d 
a ttended the cla sses. 'Ihe employees thoroughly enj oyed the 
enthusiastic presentation which directed much of the 
responsibility for their own health and safety to themselves. 

I have had several employees relate to me that since the B,ack 
School they a re exercising on a rou tine ba sis and ha ve ha d no 
re-occurence of chronic back problems. I thought you would be, 
interested to know that one of these individuals attended the 
class given in French. 

I sincerely hope that we can discuss the presentation of more 
prog rams in the future. 

Sincerely, 

,t5Ze.n;;:r 404?~~ 
Rosemar~Riendeau 
Personnel Manager 
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Brockvvay-Srnith Company 

WHOLESALE 
DOORS' SASH' MILLWORK AND MOULDINGS 

IMPACC 
Mr. Bob Patterson 
6 Wabon Street 
Augusta, Maine 04330 

Dear Bob: 

August 21, 1989 

203 READ STREET 
PORTLAND, MAINE 04104-0636 

207/774.6201 

Here it is August already •••..• I wanted to drop you a note and 
let you know that we have had a very good Summer and we 
certainly thank "Back School" for contributing to our well-being. 

Since all of our employees attended the "Back School" and from 
that experience developed a morning stretching" and exercise 
program, I am pleased to let you know that we have not had a 
problem with a back related injury. . 

We look forward to continuing this beneficial program in the 
future. 

SEP:kg 

Very truly yours, 
BROCKWAY-SMITH COMPANY 

~lt«- [.1hr 
Stephen E .• Post 
Manager 

CENTRAL OFFICE - 146 DASCOMB ROAD. ANDOVER, MASSACHUSETTS 01810 
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January 16, ·1989 

Impacc 
Bob Patterson 
6 Wabon Street 
Augusta, ME 04330 

Dear Bob: 

--

Enclosed are 1987 and 1988 OSHA Logs complete. 

OUILFIJRD 
INDUSTRIES 

Guilford. Maine 04443 

Telephone: 207-876-3331 

I screened the 1987 reports as you and I did, pulling out those 
claims related to improper lifting techniques. 

The results are very favorable and are as follows: 

1987 - 10 cases resulting in 269 lost days (before the 
school) 
1988 - 5 cases resulting in 66 lost days 

I'm sure that the back school contributed towards this reduction. 

We need to get on with the additional training. 

Sincerely, 

~ OF MAINE 

Thom~eonard 
Director of Human Resources 

TAL/jh 

cc: J. Brownlow 
L. Smith 

Manufacturers of fabric for total interiors 
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Olamon Industries 
Penobscot Indian Nation 

25 River Road 
Old Town, Maine 

September 27, 1991 

Mr. Robert Patterson 
IMPACC, Inc. 
89 Hillside Avenue 
Bangor, Maine 04401 

Dear Bob: 

o 4 4 

-I thought you might be interested in knowing the short-term 
results of implementing your stretch-exercise program. Since 
you conducted the training in April, we have only experienced 
one repetitive motion/sustained posture injury and this one 

6 

was expected because of a bilateral condition. When I project 
our injuries over a twelv~ month period, I expect the results to 
show better than a 75% reduction over the previous twelve months. 
This is great news for Olamon. 

The stretch-exercise program is working, as you can see. 
The general attitude towards safety and health has improved 
because people feel better knowing that Olamon took this posi
tive step for everyones' .benefit. IMPACC continues to be 
good for Olamon and the program will remain mandatory. Thanks 
for the Program and the follow-up support. I'll be back in 
contact with you to setup training for new ~mployees corning 
in. 

Pepin, 
Manager 

• TEL· E PHD N E • 2 0 7 827 805 

8 

1 



JOHN R. McKERNAN, JR. 

GOVERNOR 

Mr. Lauren Hebert 
IMPACC 
89 Hillside Avenue 
Bangor, ME 04401 

Dear Mr. Hebert: 

H'I',\'I'E OF ;\1,\i:'\1-: 

o I" I" J( 'I': ()... TilE <G () \' E IC'i () Il 

,\1'(;1')01'1',\, ;o,1.\I;o.;g 

o~:s:sa 
September 30, 1991 

Thank you for your letter concerning the effectiveness of prevention 
programs in lowering workers' compensation costs. 

I agree completely that we need to place more emphasis on preventing 
injuries, particularly musculoskeletal disorders that cause such pain to 
workers and enormous cost to the system. Programs like yours are certainly 
valuable in this regard. In fact, I believe that you provided a -Back School
for the Department of Professional and Financial Regulation a few years ago, 
and the Department was very pleased with the program. 

The workers' comp reform legislation that I recently signed into law 
provides incentives for employers to implement programs such as your 
organization provides. preventing injuries should be a high priority for all 
employers and employees. 

Again, thank you for taking the time to write. 

JRM/mag 

Sincerely, 

JO~ MCK.rn~n. G~~~{;lr Jr. 
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744 Main Street, Room I Presque Isle, Maine 04769 (207) 769-5061 

July 15~ 1992 

Ms. Michelle Bushey 
Blue Ribbon Commission to Examine Alternatives 
to the Workers' Compensation System 

University of Maine Law School 
246 Deering Avenue 
Portland, Maine 04102 I r- . \ -e W ,. 1f~_·d3. 

~ \ e \v-~ 0 On l::'<" I 
I \-e b '. )L.i\rvl}J"" '" O(}.SV Cv-YV~ 

Dear Ms. Bushey: C (IJ ~ v- I "'" r ~ ,._~ / I lrots, ~ ,.-\II 

Several weeks ago I wrote to you with concerns from the Maine 
pota'to industry regarding changes in the Worker's Compensation 
System in Maine. I asked that the current agricultural exemption, 
which allows up to six agricultural workers before workers
compensation coverage is required, be left in place. The 
commission's recent preliminary decision to keep the curr'ent 
agricultural exemption was an important decision and one that I 
hope is adopted in the final report of the commission. 

The potential liability of Maine employers for carrier losses 
retroactive to 1988 is also a major concern. This cost to Maine's 
potato farmers and processors, who are a part of Maine's workers' 
compensation system, would drastically affect their being able to 
compete against areas in the west where rates are much different. 

I sincerely ask that these issues be addressed by the Reform 
Commission and that Maine employers not be penalized for past 
policy decisions that allowed such losses. 

DRL/ca 



STATE OF MAINE 

MAINE POTATO BOARD 
744 Main Street, Room 1 Presque Isle, Maine 04769 (207) 769-5061 

July 15, 1992 

Ms. Michelle Bushey 
Blue Ribbon Commission to Examine Alternatives 
to the Workers' Compensation System 

University of Maine Law School 
246 Deering Avenue 
Portland, Maine 04102 

Dear Ms. Bushey: 

Several weeks ago I wrote to you with concerns from the Maine 
potato industry regarding changes in the Worker's Compensation 
System in Maine. I asked that the current agricultural exemption, 
which allows up to six agricultural workers before workers' 
compensation coverage is required, be left in place. The 
commission's recent preliminary decision to keep the current 
agricultural exemption was an important decision and one that I 
hope is adopted in the final report of the commission. 

The potential liability of Maine employers 
retroactive to 1988 is also a major concern. 
potato farmers and processors, who are a part 
compensation system, would drastically affect 
compete against areas in the west where rates 

for carrier losses 
This cost to Maine's 
of Maine's workers' 
their being able to 
are much different. 

I sincerely ask that these issues be addressed by the Reform 
Commission and that Maine employers not be penalized for past 
policy decisions that allowed such losses. 

Sincep'eJ)y , 

;~~ 
David R. Lavway L-__ ---------

Executive Director 

DRL/ca 
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July 15, 1992 

Mr. Richard Dalbeck 
17 spoondrift Lane 
Cape Elizabeth, ME 
04107 

Dr. Harvey Picker 
P.O. Box 677 
camden, ME 04843 

Senato~ william Hathaway 
6707 Wemberly Way 
McLean,VA 22101 

Mr. Emilian Levesque 
52 Burke st. 
Farmingdale, ME 04344 

Dear Blue Ribbon Commission Members: 

v 

I took the liberty of sharing commissioner 
Dalbeck's proposal for a Maine Mutual Workers 
Compensation Company with some members of the 
Independent Insurance Agents Association of Maine. 
several of their comments dealt with issues that 
have already received considerable discussion at 
commission meetings; subjects such as rate adequacy 
in any new system. I won't bother to rehash these 
issues, but there were some comments and questions 
which I felt were worthy of your consideration if, 
in the final analysis, you pursue commissioner 
Dalbeck's suggestion for the mutual company. These 
include: 

1. While commissioner Dalbeck's outline stated 
that the mutual company would exclusively offer 
workers compensation insurance, the question was 
asked as to whether it would offer Employer 
Liability Protection. Although I do not have a 
great deal of personal expertise in this area, I am 
informed by independent agents that this protection 
is needed, for example, in cases where an injured 
worker would collect workers compensation benefits 
but sue a manufacturer for a defective machine that 
injured him. There apparently have been cases where 
the manufacturer would, in turn, sue the employer, 
whose liability would not be covered under workers' 
compensation. 

2. will the mutual company offer coverage for Maine 
employees who might be injured while working for 

/ JOHN W. CLARK 
Executive Vice President/Treasurer 

207·623·1875 1·800·439·1875 
FAX 626·0275 
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their employer in another state? The suggestion has 
been made that the charter of a mutual company 
should deal with that question. 

3. Among the other so-called Coverage "B" items that 
should be considered is the relationship the new 
company should have with federal coverag~,such as 
that· provided under the Longshoremen's A~t. 

4. commissioner Dalbeck's proposal recommends a 
12-member board of directors with nine of the 
members coming from policyholder employers. will 
employers from within the insurance industry be 
allowed to serve? 

Also, members of lIAAN and PIAM ask that we 
continue to stress to the Blue Ribbon commission the 
role independent agents perform in the workers' 
compensation system and the importance of that role 
being protected in any new program or company that 
is established. Jim Thibodeau, representing lIAAN 
and the Professional Insurance Agents of Maine, 
appeared before you on June 19 and you also received 
a written submission from Clark Associates earlier 
this month. Mr. Thibodeau's presentation and the 
materials from Mr. Clark and Mr. Ross of clark 
Associations did a good job of outlining the 
important services performed by independent agents. 
I won't bother to restate them. However, in view of 
the mountains of written materials and the countless 
hours of verbal testimony you have received, I will 
enclose copies of these earlier presentations so 
that you may reconsider them in any deliberations 
regarding the formation of the mutual company. 

Independent agents have a deep understanding 
and appreciation of the critical and complex 
assignment given the Blue Ribbon commission and 
admire it for its efforts to find a solution to a 
problem that threatens to undermine the foundation 
of the Maine economy. In that spirit, lIAAN, PlAM 
or individual member agents of these organizations 
stand ready to assist on the issues outlined above 
or others that may confront you as you prepare your 
report. 

JOHN W. CLARK 
ExecutIVe Vice PresidentfTreasurer 

207·623·1875 1·800·439·1875 
FAX 626·0275 
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Thank you for this opportunity to comment on what 
will be a key component of any recommendation you 
make to the governor and legislature. 

Best regards ,.~ / 
1'1 I, /' ~ 

':}71) / / / >';~ ,)0/'/ VJ / \. 
Jl.m McGregor, Dl.rector..\ 

/public and Governmental Affairs 
IIAAM 

enc. 

JOHN W. CLARK 
Executive Vice PresidentfTre8surer 

207·623·1875 1·800·439·1875 
FAX 626·0275 



6/19/92 

James A. Thibodeau 

Representing 

The Independent Insurance Agents Association of Maine 

And 

The Rrofessional Insurance Agents of Maine., 

To: Blue Ribbon Workers' Compensation Commission 

Friday June 19, 1992 

As representatives of a majority of independent insurance 

agents in Maine, we appreciate the opportunity to appear 

before this commission. Our request to appear was 

prompted by our desire to: 

1. Offer our services to the Commission as you continue 

your deliberations on this issue which is so important to 

the future of this state, and; 

2. Hopefully, we will be able today to give the 

commission some insight into the role independent 

insurance agents play in the workers' compensation system 

and to encourage you •••• as you began preparing your 

recommendations ••• to calIon us if we can answer any 

additional questions. 



We previously mailed to the commission a position 

statement approved by the boards of our two organizations. 

We won't take the commission's time today to restate that 

position. Suffice to say that our organizations, like 

most others you have heard from, have concluded that the 

Maine Workers' Compensgtion Sy~tem is broken beyond repair 

and that this commission needs to reach out and embrace a 

completely new system. 

However, regardless of the system you ultimately 

choose or whether you opt to combine or modify systems, 

independent insurance agents and the two associations 

which represent them would welcome the opportunity to be a 

part of the implementation of the new system. Our agents 

have been on the front lines for many years. You have 

previously heard from associations which represent large 

companies that are able to self-insure and from insurance 

carriers. These are valuable and important players in the 

overall workers' compensation, but very often independent 

agents represent the small businesses which really need 

addition help and services and often do not have a voice. 

Agents play a critical role in the system and that role 

must be preserved in whatever system is created. 

We would like to briefly describe the service we 

perform for accounts in the system then attempt to answer 



any questions you might have. 

Independent agents help their clients to better 

understand the various systems that affect their workers' 

Compensation costs. We have made investments in people 

and resources so as to assist our clients to manage, and 

gain more control over their costs •. ~.The bettex:- they 

understand the system, the more effective we can be in 

working together to gain the best results possible .for 

their companies. 

The Experience Rating System plays a major role in 

determining workers' compensation premiums. We review 

each company's worksheet as calculated by the National 

Council on Compensation Insurance to verify the accuracy 

of the payroll and claims information used to determine 

their experience modification. Experience has shown us 

that mistakes are common and usually they work to the 

detriment of the employer. 

The following are examples of whqt one independent 

agent has done. 

1. A contractor's policy was canceled midterm and 

placed into the Accident Prevention Account with 

a 39% premium increase. An independent agent 

identified incorrect payroll data and had the 



contractor reassigned to the Safety Pool. 

NET RESULT - A $29,500 PREMIUM SAVINGS 

2. A woodworking manufacturer was identified by the 

agent as being eligible for the Accident 

Prevention Account upon their forthcoming renewal 

date. After four months of negotiating and 

working with claims adjustors, two major claims 

were closed for about 50% of their previous 

reserved amounts. 

NET RESULTS - AVOIDANCE OF THE ACCIDENT 

PREVENTION ACCOUNT AND A $45,000 PREMIUM SAVINGS. 

3. A retail store had their experience modifier 

increased from .98 to 1.09 a $47,000 claim was 

the culprit. The agent did some research and 

found that the claim had actually been closed 

for $9,000. The insurance carrier agreed to 

refile the lower figure and a new modifier was 

calculated. 

NET RESULT - A PREMIUM SAVINGS OF $2,700 

These are examples from just one agency here in the 

Portland area. 

We also help our clients develop appropriate strategy 

to provide a safe work environment and train employees to 



avoid unsafe work habits. 

The independent agent makes certain that the employers 

payrolls are correctly placed within the various 

classifications which results in the lowest possible rate. 

As you can see the agent does, .. much more" than fill out 

applications and renew policies. We serve as the advocate 

for the employers - reviewing current experience rating 

worksheets, monitoring and negotiating within the claims 

settlement process, assisting with work place safety 

programs and some of our members even have in-house 

software programs to predict renewal experience 

modification from thirty days to as much as eight months 

in advance. 

The Professional and Independent Insurance agents in 

Maine appreciate the opportunity to testify before this 

prestigious commission. We have been present at each of 

your hearings and we commend you for the job you are doing 

and understand the monumental task you have been charged 

with. We very much look forward to being in a position to 

support a new system and to being a player in its 

implementation. 

Thank you. 
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.. Insurance · 

July 8, 1992 

The ~onorable William Hatha~ay, Co-Chair 
;-'lr. Richard )albeck, Co-Chair 
1,1 r. Err: iIi a n Lev e s que 
Dr. Harvey Picker 
If;e Blue F:ibbo:l COIT'J-rdssiorl on \Vorkers' Compens2tio;! 
246 Deeri~g Avenue 
Fl (} r t 1 a;; c, j~\I:E o!..; 1 (\ 2 

De G r Ell! e Fib b I) nCo rT'J"r: i $ :;0 ion r.; E: m b e r s : 

K'C;"&'0 IV Cia', 
i-- :J~'~ 1---( .• iO:;(,:· 

~·c.uJ~ W. ~d'Y., .~cn 

~.t::?(:t:~.::-,.t.,. P~S5 

"':'r-.Ull;i .. V ~, G('~.;: ...... ,c; 
.~'."'::; c":- " :,";-, ~:, 

\(,(; wish ~o cot:{:':end you for the proce~s being u~ed to research and 
develop a proposal to improve the I\laine Werhers' CompensatiorJ 
system. \X'e have been working wi thin four different organizations 
that we belong to, in an effort to develop a consensus amoung the 
lusiness cO!lT:~unity. As Y0i,) know, the interests represented by 
b l) S l n e sSe rev a r jed • The 0 n e iss IJ B U P 0 n \l.' hie h ~r, 0 S tag r e e i s t !') e 
legislClture 1-:25 been unable to resolve the problems created by 
,:) U r cur r e n t s y stern, and ide all y, the s y s t ems h 0 U 1 d be f r e e f r 01;-! 

?olitical influences in the future. 

We agree the solution needs to be found withjn a forum 5uch es 
the so called Wor),ers' Compensation Reform Croup; a forum of 
employers ar.d e~ployees, withcut influence by special interest 
groups. \\'e support :he use of the ,\lichigan law as a base with 
appropriate changes to assure it's success in Maine and to 
incorporate sor,!€? of Maine's recent imprQvemer)ts. We beliE've the 
best solutions will be those upon which such a group can reach & 
unanjm~us consensus. 

The role or the independent agent in the Workers' Cor.:pens8ti,)rl 
system of Maine, is often rr.isunderstood. \Y./e believe agen~s play 
B vital role by providing the policy holder with an advocate to 
e};plain and assist with a wide array of systems ond programs 
\'ibich afiect the costs they must bear. The enclosed will help 
you to bet t e r v n d e r s tan d some 0 f the ,-1 a i r.1S me. nag eme n t set' vic e~. 
available to our policy holders; typically, for tho$e large 
enough to be experience rated. Regardless of premium size, there 
arc many other issues an agent can help pol icy hoi d e r $' to deal 
wit h . The com pIe t ion 0 f the a p p 1 i C i;l t ion. .a n dun d e r s tan din g the 
Jssues therein, can be very confusing to a small business person. 
There is a need at this early stage of the process to have an 
agent interpret not only what is on the application form, but 
also to explain clair-ns reporting and handling issues. 

2331 Cong'ess Street· p,O, 80x 354.3 • Poruand. Meine 04104-3543 • (207) 774·62!:J7 
FAX ~ (207) 774·2994 
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An independent agent can help the employer in LJnder~,~anding the 
pay r c, 1 1 a u d i t i r; g s y S t e in and w ill the n be bet t e r 2 b 1 e t 0 aSs i g n 
payrolls, and develop costs based upon 6ppropriate c16ssificatio~ 
us~ge. rhe owner of a business mlJst alsc decide wheiher or not 
to have workers' compensation benefits apply to hjm or her. 
Agents are 2ble TO explain the Various issues that :Jeed to be 
understood i~ order to make this an informed deciSion. ~nd to be 
s t,; r e ~h e j r wo r k e r s' C omp ens s t i (> n (j t' r 2. n g erne n t d (\ v <: t ail S \'J i ~ h the j r 
p e :- 50;-,2. 1 1 i fe, ;,;e die Co 1 <'l j: cl dis a b i 1 i t y j n sur an c e )) r (\ Eo ram. The 
current systei:, provides for a variety of (ieductirlle..s \l.'hich .'T:2Y 

a;:;ply to los: \):age~ or mecical payments. Agents ;:-.lay a very 
v o lu2ble role in helping err:ployers (leteri':':ine t::e feasibility ar,d 
a~pijcab!lity of these deductibles. 

Every \~'or;-;ers' cOr:1perlsarior: pedlcy includes Coverage B, which is 
referrec to 0$ er.~ployers liability. Many employers buy 
corrtnercial u:ybrella liatJlir,/ policies, which will cdd c millio;; 
doilars cf protection to the employers liability section of the 
~orkers' compensation policy. Depending upon the umbrella 
1 i a b i 1 i t Y i I, S J ran G e car r i e r I s r e q IJ i r eme n tEo, the em;.:,l 0 ye r s ' 
liability 111.:it$ ofren need to be increased beyond the standard 
jjrr;its proviced by the policy. It may even be more irnporti3.;lt to 
ir:crease those limi~s if an employer is net purchasing an 
urn b r ~ 1 l a 1 jab i 1 i t Y ? 0 1 icy. Noon e i $ ina bet t e r F 05 i t ion t han 
t J'. e ins II r $ n c e 2 g e n t too f f € r the a p p r (> p ria tea J vic e s u \' r 0 u n din g 
thiS particular issue. 

r\,~any employers in Maine h2V(~ Ol)t of state exposures ar.d on the 
\\'ater e;':PQsi.J~e:s. Tl';€se employers need c:n insurance agent to helF 
tl;em understand and purchase appropriate insurance To cover their 
e:-nployees who are subject to the federal laws, cOr;',"Ilor:ly referred 
to as Admiralty Law (Jones Act) and the l'nited StateS 
Longshoremen and Harbor \\Iorkers Act. An agent is in the best 
position to help their customer determine Whether or not the 
Maine Workers' Compensation Policy will respond to the individual 
needs of the employer and/or' if additional policies are 
neces$ary. 

The !\1,;dne Self Insurers Council. has proposed a series of self
insur!'3.d g,oups to replace the residual market. Such 2 syste:n 
appar~l!tly does not allow the small business person e.ccess to 
Independent Agents. I'/.'e feel this would be a serious 
disadvantege, ~!nd would rather see a State Competitive Pund with 
Agents involved to ,:?'ssist the policyholders wi'th issues included 
herein. 



The Blue Ribbon Commission on Worker's Compensation 
July 8, 1992 
Page :3 

In conclu$ion, W@ be!ieve it to be in the 8est interest 0;: 

employers fot' the Maine Workers' Compensation 5yst~m to have 
independent insurance agents as the sales force and advoc~te for 
policyholders. Agents do play 2 critical role in the system. 
\X'hdtever system is created, we encourage you :0 preserve tho; 
independent agents' role. 

Thank you for your consideratrons. 
, assistance, please feel free to contact 

J. / 

'lAIr '1"~; Yt/ 
,- Ilt~ f II !//ftc{o-/ 
,",/. V\)v/ [-1 I ""TC~ r ten;;: r C ,\. arK, l .. d • 

President 
Ene. 

I f we can be of fur ther 
us. 

Kenne th A. Ross, ele 
Vice President 
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SSOclates 

\VE, AT CLARK ASSOCIATES, REALIZE TIIAT WORKERS' 
COMPENSATION COSTS]N MAINE ARE TOO HIGH. 

Do you realize what can be done to reduce them? 
Clflrk AS50cia!~s' Claims Mi\n,,~ement Service, can help you \->.:tter understand dw v,,\iuu:. ~ysre!1)S {h'it i1(fcct Y(lttr 

W(?rker;,' Compet'l!;lltioi) C(l~t~. We have mi'de :'In investment in I'e(lpk anJ n:$l.lUtces S() ;}" III Hssist our diems 
to m,1t\i'il:!o;, ilno gain ffi<,'f€ (,(Introi over, their <;(\~t;;, The k-tt<.'r YOIl unJer,tilnJ th~ ~y~t"rn.fhe m,"fe effccth;e 
we cOIn be in working tnliether t(\ g;:.in the bl'~t fesult possible f.,lf vnur ~,(lmr';lny. 

Tne Experiencl: R"r!n~ SYMl;'lli pbys .l major tole in Jetl:nniT\inf,: vour W'orhrs' Cnmpensiltion rrt:tnillm" We wtll 
re\'icw yom cnmpany'~ wnrbheet a~ <'~'l!cl"afeJ by the Nation<ll C<;unI.;il on Compensation !n~utM\Ce to verify 
rhe accuw<:v llf the paVf11tl <lnJ c!Jim~ informarion us~d ro dercrmint' v(\ur cxperl~nce n\tlJihcati(ln. 
Experienn; h<l$ .<;hown us th;:;r mistakes fire ~"mmon. and ll~l1;,dly they w')rk ttl the! deniment llf the cmrlo'iel", 

The fl1l1owing examr1e" illustratt' the v""lue of l'Ltr 'l~rvice; 

1. A c(lntrJ('t(lr'" policy W\iS (~ncelled midv:nn, and piac('d inrn the AcciJent Pr(:vention ACC<lunt wlth <, 
)9"/Q premium increase Cbrk AS5l)ci"t<:~ identified incnrrect payroll data lJsd, il!\J h;1d the wntmc:tor 

teil,si~n('J ttl the Safety ronl. 
NET"RESULT - A $29.500 premium savings. 

2, /\ wQ(x.iworking mal"lufacturer was identified by Clark A&sociatet- as e!igihle for thE;' ACcident Prevention 
A<;,ount upon th~if (orthc:.()mit\g renewal J<lte, Afrer four month~ of negotiating and working with clillms 
adJuswrs. two major claims were c1u~d for about 50°.{. ot rhelf previous r;:~tveJ .~mnunts. 
NET RESULT - Avoidance of the Accident Prevention Account and a $45,000 premium 
saving". 

J. A ret.lil stun.' h,~, their cxr~riel\ce modlfi t,l' increil$.ed t'wm .9R m 1,09, A $47.0l.'O d:~lm I~ the culprit. 
Cluk Associ'\t(.'':; r<:~e~rched It :In,lle.unt.'J th~ claim actually ha,llX'cn d\I~eJ ((Ir about $Y.000. The 
insur<loce c;;rrler <I),;n:eJ f(l rcfik (I-inc: the luwcr figure, nnd J nt.'Uf mo,hfi~r v,,';lS <:n!cul.ltcd. 
NET RESULT - A premium "i.!Vin~s of$Z,700. 

Owr Claims )V1<In;~£;em~nt Service!; are n:sult~'(lri",nted and include the f(lll(lwin~; 

@ ReVIew <'( rhe curn:nt exr<'nenc~' fMini: wmbht'et 
~ Monltorinl! n(, nnd nC):.:(lti~tin~ within. rhe c1ilim~ ~et!I~'ment process 
~ Usc of our m,h('u~ "oftware rro~ram to prcdi(;t your renew;\! cxr.erknce moclincilti<.In from thirty days to 

<IS much rtS eight mnnth~ in ~\""''!Ce 

As irnr0rtant <I~ th~~e sen'lCe~ ~rl,':. they <JfC r<':$\'X)nJinj! to (blm~ which have alre<'tdy t(lken pLlCC. SMety ,md Los.s 
Contwl d'f"rts arc c\-~I;n(\<ll t,l mtnIlTli;:~ the likdihooJ (i( an Ini\lry We (~t'l hdp you dc\'dop ::It) appropriat~ 
~tr"regy to proVide i'l >'ilfe work t'[I\,lronmer:t ,md train y,mr t'n1ployees to avoid umil!c work ha~it5. 

Anothet <Irea nf r(Ht't1ii~1 savmg~ b the C\lrrcct rlacem~nt (If your payrnlls within thr; v:Hi(\u> ci<lSMfic"tioll~. It is 
impon<lnt your it'lS!lri;nCe a~(;nt ,1(\ as your adV\H;:ilte JnJ h,WI; y(\U <1s,igned «I il <:b~~ rhilt is appropriate with 
tht: l('wc~r ['ossihll.: nite. 

Although k,~ tiln~ihle. Clark A$:>ocintc~ is he;wtly involveJ in tht.' rf()ce~~ (I( ttJenning thr; NLllnL' \'{!l'fh'T~' 
Compen.>ation Act d)r,\l)gh k.l!.i~btil>n. We! (tn' <'lctiwl'l involvd thr(,ugh Ollf r<1rtll,:ip;Hl,)I) In the f'rd<,s~!on<ll 
InslIrilnce A\:ents AS$(\<;lari()n. thc Chamher o( C,)mmel'ce u( tht' Ur¢.'!ter P(,rtlilnd Rc.C;ion and the A~:'O('jdtcd 
G('nl.:ral COl)r"lctufS'O( MC'line, Inc. 

Clark A:<fk><:iatell !YH.:k~s Q point of gl.'tting to know your businctis and your busine:>f) challenges. You can 
make a difference in the amOUtH you pay (or workers' compensation msur<\o.;e. 
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1. The Third Party Administrator will provide the follo1,l"Lnq [~ervices: 

A. Examine, 011 behalf. of 'rrust, all i-'ep(n~t8 v.!hicl1. are submitted by 
'l'rust t.:,o TPA of personal lr'J.j ury, ~dcknesri: I d"{ setiSe (n' d(~<3.th of ('!mploy~· 
ees of Trust. for which benef its may b'$ payable IH'l.dHr W()eket·~;' (;()'mpen
sation .Laws. 

B. Limi t t,he numb e 1:' of lost t im<l?l ( :lndc~mni t:y ) claims Lti<'.ma.qed by any 
one claims examiner to 200 ~t anyone time. Medioal only claims will 
be handled l)y support $t,~ff under the direct supervisIon of the claims 
examiner. 

C. The claims examinor will personally meet with the claimant in all 
cBBes resulting in seven days days or mor« of dis~bllity. The hle~ting 
will take plaoe no later than ten working days from the date of loss, 
or from the date upon which disability begins. 

D. Conduct any inve8tigations of the foregoj,llg clai.rus to v~~rify the 
legitimacy of such claims or to assist in the defense of controverted 
claims. 

J<::: •. Recommend ·to Trust: what b~nefita, if' any f should be paid or ren
dered uncte.t' th'!-~ appl. icable liorkars i COmpGOti.&t 1011 la\o(s with I."E!spect to 
f.-HiCh report.eel ('!la i:1Il. 

F. Arrange for physical and/or 'l/ocatiol'"1al -!:ehabil i tatlonin seri.ous 
injury cases or where requirt9.d by applicabJe laws. 

G. Prepare compent5atioI1, medi(,':al expense, emd "Allccated LOSS Expense" 
checks and fo.rward to the payee c 

H. Maintain a claim file on each reported claim, which shall be avail
able to 'rrust at all reasonable timeo f(n1. n~'ipect. jon .),nd audit. 

I. pt'ovide torms nacessa.ry for the eff ichmt C)p~ri1t. ton of the pCQgi:"'atll 

and assist 'I'rl1f'>t. in f.l). ing of: all legally requh:>ed forms. 

J. RecoIlUXlend rl~serve$ on all claims in2lG(;()rtlance with accept.ed indus
try practict~S and provide written jw:,.tification for all reserve ad~ 
justments totalllny $------ or mors. 

Ie Assist in the preparation of cont>.t:overtect cases for settleluent or 
hearing'. 
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L. Furni9h full and complete monthly reports to Trust listing all 
accidant5; imoluding oc~c\lpat.ional disi;!(HH;I£, and f:,abuli'l.te <111 payroants 
made and reserves set: up for benefi tn and expens~38 on account of 
liability and/or reasonably anticipated lictbility for accidental 
injuries and/or occupational diseases 8l~f;t~lined. 1)), employees of 'trust. 

M. prepare on b~half of Trust all schedul<)d h~aringliJi iP.\nd p~~rsonally 
a.ttend on behalf of Trust all infot'IDa't he~rlflgs before the Maine 
WorKet's I Compensat ion Commission i but a11 leqa l. eX'pens~::; att.endant 
thereto, inol'ltcUng attorneys I fees 1 vii trl£:!:.'G t«:~e,~,~ for (JI~!l.',:r<i 1 and 
expert testimony and cost.s, shall be paid by Trust. 

N. Asslst Tt'\J.st in the s.:&lection ot a panel of physi ,::;;la,D5I en: other 
providers of health oare, to initially treat injured employees and a 
panel of' medical specialists to pt'oviC!e long tetln ot' spel;:;ial ty care, 
where applicable. 

O. Assist 'rrust. iTI the Ili()nit.Cirin~r of treat .. ment progn~un$ :r~e(:():mmended 
for employees by physicIans, specialists, and other health care pro
viders by revJewing all medical rep'Jrts so pr(~,par(~(l a.nd by aSGisting 
Trust in maintaining such c;ontact with those providers as may be 
appropriate. 

P. Meet monthly witll Trth3t to raviev", manage:m-ant. cbjec:t:i,v(~~:;; on claims 
or other related issues. 

Q. Inv>2:Btigate Workers I compensation subroqatJwl pOE~E:;l bj} J t. ies I wlth 
approval of Trust. All legal 8.xpenses irll:::urred in c:onnec:t.ion with 
subrogation activities shall be boy.'ne by '1'rU:-3t. 

3. All claims examiners will bo licensed by the Stat& of Maine no 
later than six montnsfol1owing the chd of emplol'ment + 

3. All claims examiners ahall be based at an offica maintained by the 
TPA within the State of Maine, and all claim fi.lf.!s snaIl be av?.dlable 
for inspection at this office. 

4. One hundred and eighty days (180) follQwl.ng tIH~! (late oft~rlJlination 
of the contract, and at each s'U.bsaquent i;lnn1 V(;!r:~<H'y ,Jate f a ch<.u,'l)e 
wIll be made on each open tail claim !>Ihien CH':;(;\,\ '·e.d du'.t::'ing the Gon~ 
t.ract. The oharge for the first and Sl~bueq'ue{'i i.l y~3cU'::S wlll be 
negotiat.ed pr.iol' to termination of the contr'.H:;C, 

II. LOSS CON'l'ROL 

1" The Third Party Administx:'at.or will provide the following services ~ 



A. ]!1'or all employers wi th st~ndard pr«iunitlMS of $45,000 or mcn:e: 

a. Conduct physical survey of each location annually 

b. Prepare 1.2 month Action Plan f incorporating lObS cQnt.:rol 
recommendations . 

.B. Conduct one day g1:"'1I1'P training progri:tIDS fot" employers w 1 th $t,andard 
premiums of less than $25,000 

C. Provide addi t.ional safet.'y consulting t;c,) individual empli.:>yer::5 as re
que:;gted by the Trust, at a fee t.o be n.(wlqot:iated. 

III, TEIUoJ. OF SERV1:C'fl: CONTR.AC'I' 

Minimum of five years 

IV. SERVICE l"EE 

The fee for all servicQs provided by the Third Par:'ty A.dminls
trat.or !(.th."l1.1 be computed as a, percon'tage of premi.nm ccmtrib~ 
utions. 

V. COMPO,!; I'l"ION OF SELF INSURE!b GROUPS 

VI. COMMISSIONS 
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Individual and Group 
Selt-Insurance 

----------------------
*Joint & several liabili~y 

~tIp-frcnt scrut.iny of member 
fiuaucials 

~Up-fron~ actuarial 
det€rminations of funding 
X",qu i. rements 

"'Self-Insurance Guarant.ee flAnd iT 
reserves or "joint .& several 
liability" insufficient 

.Servicing is usually done by a 
TPA (Third Party A~1iDistrator). 
but som~times by smployer itself 

Residual Market Liabilities 
for years prior to 1993 

Prior to 1988. insurance carriers 
paid any deficit~ Any deficits 
applying to 1988 cases are paid 
entirely by employers -- both those 
who are now self-insured but were in 
the. voluntary or residual market in 
1988 and employers wbo are currently 
in the voluntary or residual 
market. Defi~its arising from the 
years 19~9-9l are required by 
statute to be paid 50~ by employers 
and 50~ by insurance carriers~ The 
la.w is called "Fresh Start", 24A 
MRSA §2361. The allocation of the 
insurance carrier's 50" is according 
to the Superintendent of Insurance's 
Rules #440, #640. and ~u50. 

W'O?;KER'S COMPENSJ...T::Oli 

Current Situation (July 1992J 

100'1:, by premiUlll 
6~) 

*Often. ret:r0spective C~,t.u::;.q 

*Rate set by Superintendent is 
ceiling 

*Ii insurance company !JeCOll\es 

insolvent, t.hen Maine Irl5UranCe 
Guarantee Association covering 
insclvencies for all ~ypes of 
insur.ance takes over claims. 

Sea.. ':udi' Kany (.495-3357) 
July IS... 1992 

Residual :V.arketl Assigned Risk Pool 
{invol-antarf marke~) 

Safety Pool: Mostly very small 
employers - 78-b 

Accident Prevention Account: High 
Risk Pool - 22~ 

Residual market peal fund: $296 
million, Decembe~ 1991 

"Governance determined by Bureau of 
Insurance Rule i44G~ not by statute+ 

3 employer memberB 
up to 12 insurance car-rier merr~r5 
Boa~d of GovernoEs chooses Plan 

Manager 
?~an Manager is NeeI, insurance 

organizati<l1ll. 

*Rates ~eter~ined by Superintendent 
of Insurance. Higher .rate for 
Accident Prevention Account. Rates 
vary for work classifications. Rates 
applied to empJoy-er's "mod", 
exp.erience :mouification factor 
.... -sighting 3 years' 8ltperience. 

~In3urance carriers service the 
residual market and are paid 25.6' of 
premium~ An insurance carriilr can 
COGtract with a T?A to servic~. 

*Deficit n011{ shared 50-5C between 
employers and employees under Fresh 
Start Law. See 24A MESA §236? 
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lLn1ividual & Group 
self -insura.n.·ce 

No cbanges to law. 

Residual Mal'ketLiabilities 
for years prior to 1993 

----------, -------
Change make-up of Board oi 
GGvernors to refla~t employers' 
responsibilityal:l>de:r Fresh Start 
Law. Prohihit Neel from being 
Plan Manager. 

Improve servicing. 

Deficits expected to declin<e 
immediately due- to improved 
serl1icing, procedures, laws, and 
labor/management relations. 

Ho change is recommended in 
allocation of reaponsihilty. 

WORKERS' ,:OMP PROPQSAL 

Effective January 1, 1993 

iOO";. by premiUc'Tl 

Voluntary Ma,r)::::et. 

Allo~ "fil~ 1& use" de-regulat.ion 

Senator- ,Judy ~any 
(4S5-3S57} 
July 15, 1992 

Residual Market (Assiqned Risk Pool) 
Maine w.pl;:;yers Mutual FUI'ld 

Governing Board to LeCOD,e active 
of rates. lffiioodiat:<;;ly upon enactment -of the 

emer;;rency legislation (approl(imately 
Regulate o~ly regarding solvency ana SeptembBr 30, }992). Governing Board 
claims ~dministration. 

Ellminate ceq~irement that i~5u.ers 
participate in residuai market in 
a1!.y way \s.s:r;,.'i{:!inq or deficits) 
for years lbeq'inning with the year 
l'O}-93. 

1:0 be 5:0-50 employer/empl<lyee> Be-ard 
to choose Executive Director, select 
i.n .... /a3mre·nt. n\azag€:r t' sale-c t .and oversee 
divisions" adrniuister: Guarant.ee Fund 
l'li:\d p:rovide adn'oinistJ:"at ior. and c-ent.:::-al 
sta_f::: ieg for di vi.sions t.o t.he ~J:taZJ,t 

deemed approp~iat5. 

fW'lI. 

(old Safety Fools) 
8-14 geographic or 
iadustry divisions 

~Gov~rnance of each 
division to be 50-50 
employe I' I emp loyee • 

~Separate deficit 
or surplus deter
minations for each 
divlsi'Jn. If 
surplus, s~rplu5 to 
he distributed ~ 
to employers within 
division earning 
surplus. If deficit~ 
50% of deficit to be 
paid by ~rnployers in 
division causing 
defi~it and 50, to 
be paid by all 

20% 
(old Accident. 
Prevention 
A.ccount) High 
Risk Division 

High Risk Division 
to be governed by 
the board 
governing the 

entire Maine 
Employer's Mutual 
Fund and the 
Employer's Mutual 
-Guarantee Fund. 

*Safet:y pla~s and 
cOlJlmlit.tees 
required. Minutes 
to ~ove:rni!1g 
Doc.nL Can be 
eliminated from 
High Risk division 
for safety 



I 'j 
!.-, 

Col 

L-' 

! .L'; 

,- J 

55'\ 
Individual & Group Self-Insu.ranca 

Residual Market Liabllities 
from 1988-1992 

I't is expected that deficits for 
'88-'92 ~ill cease due to improved 
servicing; procedures, la~s and 
labor/management relations. 

¥''ORKER S I COMP 
Expected results by January 1996 

if proposal effective January 1993 

SenB."::Jr Judy Kany 
July 15 p 1992 

20~ & getting smaller 
Residual Market 

Employers Mutual fund 

0-14 geographic or 
industry divisions 
Y!llJI: small employers 
;.rith good safety 
r9cords (old Safety 

High Risk division 
(old Accident Pre
vention Account} 

Individual divisions take care of 
deficits and SUl:pl"uses. mployers 
Mutual Guarantee Fund only covers 
cl~ims due to employer insolvencies 
v~cer Chapter 1 or 11 unaer the 
Bankruptcy Code or because employer has 
gone out of business. 
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employ€ ["s ~n 
division. 

~n"..il:-at:-e r.lE:ed for 

uq Bqe3t to 
'"-~ ,;.:.c;:s::>'~iate·J wit:: 

CCJ11pliance 
prob~e~s O~ non
p:l,ymellt DE ass-ess-
menc.~ .. 

*:rhis -division 
Rust. cover own 
de'::i-cits 

~:,S,,:',~:j<>2 t:ompcil"-2's. he:qinniog with 
... Lan ~e hid 1993. 

C~ b8~ 5 of price 

" -::;-:::"l "' ... 'J..Clag 

i 11r-.C....:"J.ce ca.~r .l€rs;, 

T~,ix-d Party Adrrd:Iis
~ . .c 1.! !..--,::, C 2' an·j in s ur 

Division 

,til'(J21-Oy."t.H!' ~\Jk..~~UaraDtee F\Ql..s! 
'?r""-funded ;2'\,} 

':<) pay clc.iws ~'G.ly in the C:eJ.SE'" of 
-)o-cr;~,lcl'er ins01-vBIlCY {chapter 7 or 11 

:J.?:(1.'~ t.b.e bankrw.ptc-y' <: .. ')-de} or u.POG 

~ ':'ITmi:U2',c;jon of ,employer' \3 b'lS loess. 1:0 

be ,}c-v-ern-ed the bo&ra gov€c-TIiag 
'3:'3.::,1,'S Mai .. €:' Emp:QY'in-s' M'J.tual Fund, 



." 07-15-92 12: 13 PM FROM SENATE PRESIDENT P02 

I. CLAIMS ADMINISTRATION 

1. The Third Party Administrator will provide the following services: 

A. Examine,· Oll behaLf of Trust, all reports which are submitted by 
Trust to TPA of personal injury, Sickness, disease or death of employ
ees of Trust for which benefits may be payable under Wo~kers' Compen
sation laws. 

B. LiMit the number of lost time ( indemni~y ) claims managed by any 
one claims examiner to 200 at anyone time. Medical only claims will 
be handled by support statt under the direct supervision of the claims 
examiner. 

c. The claims exa~iner will persona~ly meet with the claimant in all 
cases resulting in seven days days or more of disability. The meeting 
will take place no later than ten workinq days from the date ot loss, 
or from the date upon which disability begins. 

D. Conduct any investigations of the foregoing claims to verify the 
leqi timacy of such claims or to assist' in the defense of controverted 
claims. 

E. Recommend to Trust what benefits, if any, shou~d be paid or ren
dered unaer the applicable Workers' Compensation laws with respect to 
each reported claim. 

F. Arrange for physical and/or vocational rehabilitation in serious 
injury cases or where required by applicable laws. 

G. Prepare compensation, meaical expense, and "Allocated LoSS Expense" 
checks and forward to the payee. 

H. Maintain a claim file on each reported claim, which shall be avail
able to Trust at all reasonable times for inspection and audit. 

I. provide fo~s necessary ~or the efficient operation at the pro9ra~ 
and assist Trust in fi1ing o~ all legally r.qui~ed forms. 

J. Recommend reserves on all claims in accordance with accepted indus
try practioes and provide written justification for all reserve ad
justments totalling $------- or more. 

K. Assist in the preparation of controverteQ cases for settlement or 
hearing'. 



07-15-92 12:03 PM FROM SENATE PRESIDENT P02 

L. Furnish full and co~plete monthly reports to Trust listing all 
accidents i includin9 occupational diseases, and tabulata all payments 
made ana reserves set up for benefits and expenses on account of 
liability and/or reasonably anticipated liability for accidental 
injuries and/or occupational diseases sustained by employees ot Trust. 

M. prepare on behalf of Trust all scheduled hearings and personally 
attend on behalf of Trust all informal hearings before the Maine 
Workers' Compensation Commission; but all legal expenses attendant 
thereto, including attorneys' fees, witness fees for general and 
expert testimony and oosts, shall be paid by Trust. 

N. Assist Tru$t in the selection of a panel of physicians or other 
providers of health care, to initially treat injured employees and a 
panel of medical specialists to provide long term or specialty care, 
where applicable. 

O. Assist Tru5t in the ~onitorinq of treatment programs recommended 
for employees by physicians, speCialists, and other health care pro
viders by reviewing all medical reports so prepared and by assisting 
Trust in maintaining such contact with those providers as may be 
appropriate. 

P. Meet monthly with Trust to review management objectives on claims 
or other related issues. 

Q. Investigate Workers' compensation subrogation pos5ibilities, with 
approval of Tru$t. All leqal expenses incurred in conneotion with 
subrogation activities shall be borne by Trust. 

2. All claims examiners will be licensed by the State of Maine no 
later than six months following the date of employment. 

3. All claims examiner$ shall be based at an office maintained by the 
TPA within the State of Maine, and all claim files shall be available 
for inspection at this office. 

4. One hundred and eighty days (180) following the date of te~ination 
of the contract, and at each subsequent anniversary date, a charge 
will be mage on each open tail claim which occurred during the con
tract. The charge tor the first and subsequent tai~ years will be 
negotiated prior to termination of the contract. 

II. LOSS CONTROL 

1. The Third Party Administrator will provide the following services: 



07-15-92 12:0E: FI£ FRO;~ SEIJATE HESIDENT 

A. For all employers with standard premiums of $25,000 or mor.: 

a. Conduct physical survey of each location annually 

b. Prepare 12 month Action Plan, incorporating 1055 control 
recommendations. 

PO] 

B. Conduct one day group training programs for employers with standard 
premiums of less than $25,000 

C. Provide additional safe~y oonsulting to individual employers as re
quested by the Trust, at a fee to ~e nQgotiated. 

III. TERM OF SERVIC:g CONTRACT 

Minimum of five years 

IV. SERVICE FEE 

The fee for all services provided by the Third Party Adminis
trator shall be computed as a percentage of premium contrib
utions. 

V. OOMPOSITION OF SELF INS~b GROUPS 

Heterogeneous, by qeoqraphical divisions 

VI. COMMISSIONS 

Maine licensed insurance agents shall receive servicing comm
issions oonsistent with current residual market commission 
schedule. 

,~ 
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Individual and Group 
Self-lnsurance 

*Joint & several liability 

*Up-front scrutiny of member 
financials 

*Up-front actuarial 
determinations of funding 
requirements 

*Self-Insurance Gua~antee Fund i£ 
reserves or "joint & several 
1 iabili ty·' insufficient 

*Servicinq is usually done by a 
TPA (Third Party Administrator)_ 
but sometimes by employer itself 

Residual Market Liabilities 
for years prior to 1993 

Prior to 1988, insurance carriers 
paid any deficit. Any deficits 
applyinq to 1988 cases are paid 
entirely by employers -- both those 
who are nov self-insured but were in 
the. voluntary or residual market in 
1988 and employers who are currently 
in the voluntary or residual 
market. Deficits arising from the 
years 1989-92 are required by 
statute to be paid 50' by employers 
and 50' by insurance carriers. The 
law is called "Fresh Start", 24A 
MRSA §2367. The allocation of the 
insurance carrier's 50' is according 
to the Superintendent of Insurance's 
Rules #440. #640 1 and 1550. 

WORKER'S COMPENSATION 
Current Situation (July 1992) 

100,\; by premium 
6'\ 

Voluntary Market 

*Often retrospective rating 

*Rate set by Superintendent is 
ceiling 

-1£ insurance company becomes 
insolvent, then Maine Insurance 
Guarantee Association covering 
insolvencies for a1l types of 
insurance takes over claims. 

Sen. Judy Kany (495-3857) 
July 15, 1992 

54' 

Residual Market/Assigned Risk Pool 
{involuntary market) 

Safety Pool: Mostly very small 
employers - 7~'\, 

Accident Prevention Account: High 
Risk Pool - 22'\ 

Residual market pool fund: $296 
million, Decembe~ 1991 

*Governance determined by Bureau of 
Insurance Rule #440, not by statute. 

3 9aployer members 
up to 12 insurance car.rier aembers 
Board of Governors chooses Plan 

Manager 
Plan Manager is NeCl, insurance 

orqanization 

*Rates determined by Superintendent 
of Insurance. Higher rate for 
Accident Prevention Account. Rates 
vary for work classifications. Rates 
applied to employer's "mod" I 
experience modi~lcation factor 
weighting 3 years' experience. 

-Insurance carriers service the 
residual market and are paid 25.6' of 
premium. An insurance carrier can 
contract with a TPA to service. 

*Deficit now shared 50-50 between 
employers and employees under Fresh 
Start Law. See 24A MRSA §2367. 
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Individual & Group 
self-insurance 

No cbanges to law. 

Residual Market Liabilities 
for years prior to 1993 

Change make-up of Board of 
Governors to reflect employers' 
responsihility under Fresh Start 
Law. Prohibit Neel from being 
Plan Manager. 

Improve servicing. 

Deficits expected to decline 
immediately due to improved 
servicing, procedures, lavs, and 
labor/management relations. 

No chanqe is recommended in 
allocation of responsibilty. 

HORKERS' COMP PRQPQSAL 
Effective January 1, 1993 

100'" by prem.ium 

Voluntary Market 

Allow "file" use", de-regulation 
of rates. 

Regulate only regarding solvency and 
claims administration. 

Eliminate requirement that insurers 
participate in residual market in 
any way (servicinq or deficits) 
for years beginning with the year 
1993. 

50"\. 

Senator Judy ~any 
(495-3857) 
July 15. 1992 

Residual Market {Assigned Risk Pool) 
Maine Empluyers Mutual Fund 

Governing Board to become active 
inwnediately upon enactment of the 
emergency legislation (approzimately 
September 30_ 1992). Governing Board 
to be 50-50 employer/employee. Board 
to choose Executive Director_ select 
investment manager r select and oversee 
divisionsl adninister Guarantee Fund 
and provide administration and central 
staffing for divisions to the extent 
deemed appropriate. 

80'\ 
(old Safety Pools) 
8-14 qeographic or 
industry divisions 

*Governance of each 
division to be 50-50 
employer/employee. 

*SepsTate deficit 
or surplus deter
minations for each 
di vision. If 
surplus r surplus to 
be distribnted ~ 
to employers within 
division earninq 
surplus. If deficit, 
50' of deficit to be 
paid by employers in 
division causing 
deficit and 50' to 
be paid by all 

20'\ 
(old Accident 
Prevention 
Account) Hiqh 
Risk Division 

High Risk Divisio~ 
to be governed by 
the board 
qoverninq the 
entire Maine 
Employer"s Mutual 
Fund and the 
Employer's Mutual 
Guarantee Fund. 

.Safety plans and 
committees 
required. Minutes 
to governing 
hoard. Can be 
eliminated from 
High Risk division 
for safety 



55'\ 
Individual & Group Self-Insurance 

Residual Market Liabilities 
from 1988-1992 

It is expected that deficits for 
988- 1 92 will cease due to improved 
servicing, procedures, laws and 
labor/management relations. 

WORKERS 1 COMP 
Expected results by January 1996 

if proposal effective January 1993 

100'\. hy premiwn 

25,," " growing 
Voluntary Markel: 

Senator Judy Kany 
July 15, 1992 

20' & getting smaller 
Residual Market 

Employers Mutual Fund 

10"" 

8-14 geographic or 
industry divisions 
~ small employers 
with good safety 
records (old Safety 
Pool} 

Hiqh Risk division 
(old Accident Pre
vention Account) 

Individual divisions take care of 
deficits and surpluses. Employers 
Mutual Guarantee Fund only covers 
claims due to employer insolvencies 
under Chapter 7 or 11 under the 
Bankruptcy Code or because employer bas 
gone out of business. 



employers in 
division. 

*Eliminate need for 
servicing agent to 
be associated with 
insurance companies. 
Servicing can be bid 
on basis of price 
and performance. 
Servicing- hy 
insurance carriers. 
Third Party Adminis
trators and insur
ance agencies. 

compliance 
problems or non
payment of assess
ments. 

*'Ihis division 
JIlust cover own 
deficits 
he9inning with 
1993. 

*Flexibility. Division 
can determine standards 
for elimination of 
aembers for non-payment 
and sa£ety reasons. 

Employers' Mutual Guarantee Fund 
(Pre-£unded 2') 

To pay claims ~ in the case of 
employer insolvency (chapter 7 or 11 
under the bankruptcy code) or upon 
termination of employer's business. ro 
be governed by the board governing 
entire Maine Employers' Mutual Fund. 



Maine Municipal 
Association 
37 COMMUNITY DRIVE 
AUGUST A, MAINE 04330-9486 
(207) 623-8428 

Michelle Bushey 
Blue Ribbon Commission 
c/o UM School of Law 
246 Deering Avenue 
Portland ME 04102 

Dear Ms. Bushey: 

July 17, 1992 

NCCI recently reported that the projected residual market loss for 1988-1990 has 
reached the $574 million level. If these projections bear up under review we may be 
faced with a residual market "collapse" of even more alarming proportions than the 1987 
and 1992 crises. Commercial Union, one of the major carriers in Maine has just declared 
its intent to withdraw from the market, an indication that the possibility of another 
crisis must be taken seriously. 

As self insureds, the members of the MMA Workers' Compensation Trust would 
not be directly affected by a loss of capacity in the residual and voluntary markets. 
However, we are greatly concerned that the absence at this late date of a plan for 
dealing with a potential collapse on January 1, 1993 may result in stop-gap measures 
which will call upon self insurers to absorb a share of the residual market loss, or to 
assume financial responsibility for either a state fund or the "management pool" concept. 

We believe it would be inappropriate for self insurers to be held responsible for a 
failure of the commercial market. As permitted in state law, we have chosen to meet 
our Workers' Compensation responsibilities by retaining our liabilities, rather than by 
transferring them to other entitles. We believe our sole responsibility under these 
statutes is to responsibly manage our own liabilities. 

The separation of insured and self insured employers has been an important 
principle in the development of the Workers' Compensation system in Mame. For 
example, the Maine Self Insurance Guarantee Association was created in response to the 
wishes of both the commercial carriers and self insurers that their liabilities not be 
c" ....... ""'l· ... ...,.l"d "JJ.i"'l.,L.l . .1.15J.."" ". 

This concern is particularly acute for self insured public employers. To pass along 
residual market losses to self insured municipalities, special districts, public schools, the 
State University, the Maine Technical College system and State Government would 
amount to appropriating public funds to ensure the profitability of private enterprise. 
To involve public employers as guarantors of a state fund or management pool would 
result in the use of pubhc funds to meet the obligations of private sector employers. 

In light of these concerns, we urge you to reject any plan which would make self 
insurers financially responsible for a market in which they do not participate. 

On another level, we are concerned that the window of opportunity for averting, 
or preparing for, a potential residual market collapse is closing rapidly. The Blue 
Ribbon Commission will be issuing its recommendations on or before September 1, and 
the Legislature may come in to session in the fall to deal with the Workers' 
Compensation crisis. 



Given this scenario, we are concerned that there will be insufficient time in which 
to implement an alternative to the residual market in an effective manner. We are 
concerned that, under pressure of time, administration of either a state fund or 
management pool may be entrusted to the insurance companies. Given past criticisms of 
insurance industry performance by the Bureau of Insurance and by members of the 
Legislature, this is a prospect which must be viewed with concern. It must also be a 
source of concern that such an arrangement would free the carriers from any 
responsibility for the experience of the residual market while providing them with 
guaranteed fees for administering its replacement. 

It is our belief that the only effective course of action, given the time available 
before the anticipated January 1, 1993 collapse, rests on five points: 

1. Resolve the most critical J?roblems in the system, including an over I y broad 
compensability statute, and exceSSIve litigation. 

2. Deregulate the voluntary market. The existence of responsibly managed 
individual and group self insurance plans will serve as a check to unwarranted voluntary 
market rate increases. 

3. Reshape the residual market by eliminating the fresh start surcharge and by 
setting ratios at a level which will cover losses without reliance on post policy period 
assessments. Consideration should be given to capping the involuntary market as a 
percent of the total market, as previous attempts to induce depopulation have failed. 

4. Provide an hospitable environment for the voluntary formation of group self 
insurance plans, based on commitments to careful underwritmg, safety programs and 
sound management. Regulation should remain effective, but should be more 
stream-lined and targeted. The proliferation of assessments on self insurers should be 
curtailed. Self insurers should not be looked to as guarantors of either private sector or 
state initiated markets. 

S. Encourage improvements in work place safety and li~ht duty job programs 
through legislation, regulation, and dedication of state financial resources. 

The Blue Ribbon Commission has received a number of proposals which address 
these objectives through a variety of mechanisms. It is our hope that the Commission 
will find solutions to the numerous and complex problems plaguing the Maine Workers' 
Compensation system within these proposals, and that they will ultimately be enacted 
into law this Fall. It will take far reaching and timely reforms to prevent a collapse of 
the market in 1993. 

Thank you for the opportunity to express our views and concerns on the Workers' 
Compensation crisis. 

CC: Senator Judy Kany 
Representative Elizabeth Mitchell 

MH:jlt 

Sincerely, 

Martin 
Chief Financial Officer 



Maine Municipal 
Association 
37 COMMUNITY DRIVE 
AUGUSTA, MAINE 04330-9486 
(207) 623-8428 

Senator William D. Hathaway 
6707 Wemberly Way 
McLean VA 22101 

Dear Senator Hathaway: 

July 17, 1992 

NCCI recently reported that the projected residual market loss for 1988-1990 has 
reached the $574 million level. If these projections bear up under review we may be 
faced with a residual market "collapse" of even more alarming proportions than the 1987 
and 1992 crises. Commercial Union, one of the major carriers in Maine has just declared 
its intent to withdraw from the market, an indication that the possibility of another 
crisis must be taken seriously. 

As self insureds, the members of the MMA Workers' Compensation Trust would 
not be directly affected by a loss of capacity in the residual and voluntary markets. 
However, we are greatly concerned that the absence at this late date of a plan for 
dealing with a potential collapse on January 1, 1993 may result in stop-gap measures 
which will call upon self insurers to absorb a share of the residual market loss, or to 
assume financial responsibility for either a state fund or the "management pool" concept. 

We believe it would be inappropriate for self insurers to be held responsible for a 
failure of the commercial market. As permitted in state law, we have chosen to meet 
our Workers' Compensation responsibilities by retaining our liabilities, rather than by 
transferring them to other entitles. We believe our sole responsibility under these 
statutes is to responsibly manage our own liabilities. 

The separation of insured and self insured employers has been an important 
principle in the development of the Workers' Compensation system in Mame. For 
example, the Maine Self Insurance Guarantee Association was created in response to the 
wishes of both the commercial carriers and self insurers that their liabilities not be 
commingled. 

This concern is particularly acute for self insured public employers. To pass along 
residual market l03ses to self in3ured municipalities t special districts, public schools, tIle 
State University, the Maine Technical College system and State Government would 
amount to appropriating public funds to ensure the profitability of private enterprise. 
To involve public employers as guarantors of a state fund or management pool would 
result in the use of pubhc funds to meet the obligations of private sector employers. 

In light of these concerns, we urge you to reject any plan which would make self 
insurers financially responsible for a market in which they do not participate. 

On another level, we are concerned that the window of opportunity for averting, 
or preparing for, a potential residual market collapse is closing rapidly. The Blue 
Ribbon Commission will be issuing its recommendations on or before September 1, and 
the Legislature may come in to session in the fall to deal with the Workers' 
Compensation crisis. 



Given this scenario, we are concerned that there will be insufficient time in which 
to implement an alternative to the residual market in an effective manner. We are 
concerned that, under pressure of time, administration of either a state fund or 
management pool may be entrusted to the insurance companies. Given past criticisms of 
insurance industry performance by the Bureau of Insurance and by members of the 
Legislature, this is a prospect which must be viewed with concern. It must also be a 
source of concern that such an arrangement would free the carriers from any 
responsibility for the experience of the residual market while providing them with 
guaranteed fees for administering its replacement. 

It is our belief that the only effective course of action, given the time available 
before the anticipated January 1, 1993 collapse, rests on five points: 

1. Resolve the most critical J,Jroblems in the system, including an overly broad 
compensability statute, and exceSSIve litigation. 

2. Deregulate the voluntary market. The existence of responsibly managed 
individual and group self insurance plans will serve as a check to unwarranted voluntary 
market rate increases. 

3. Reshape the residual market by eliminating the fresh start surcharge and by 
setting ratios at a level which will cover losses without reliance on post policy period 
assessments. Consideration should be given to capping the involuntary market as a 
percent of the total market, as previous attempts to induce depopulation have failed. 

4. Provide an hospitable environment for the voluntary formation of group self 
insurance plans, based on commitments to careful underwritmg, safety programs and 
sound management. Regulation should remain effective, but should be more 
stream-lined and targeted. The proliferation of assessments on self insurers should be 
curtailed. Self insurers should not be looked to as guarantors of either private sector or 
state initiated markets. 

5. Encourage improvements in work place safety and light duty job programs 
through legislation, regulation, and dedicatIon of state financIal resources. 

The Blue Ribbon Commission has received a number of proposals which address 
these objectives through a variety of mechanisms. It is our hope that the Commission 
will find solutions to the numerous and complex problems plaguing the Maine Workers' 
Compensation system within these proposals, and that they will ultimately be enacted 
into law this Fall. It will take far reaching and timely reforms to prevent a collapse of 
the market in 1993. 

Thank you for the opportunity to express our views and concerns on the Workers' 
Compensation crisis. 

CC: Senator Judy Kany 
RepresentatIve Elizabeth Mitchell 

MH:jlt 

Sincerely, .. 

~:t-~~o 
Martin Han~"~ 
Chief Financial Officer 



TO: 

National 
Council on 
Compensation 
Insurance 

law Evaluations 

Maine Blue Ribbon Commission Members 
I 

FR: Barry Llewellyn, NCCI '~1~' 
./ 

/ 
Barry I. Llewellyn 
Vice President and Actuary 

DATE: 07/17/92 

We have recently held a series of discussions with Mr. John 
Herzfeld of Milliman & Robertson regarding NCCI's Maine/Michigan 
Benefit Cost Analysis provided to the commission under date 7/2/92. 
As a result of these discussions, we have discovered that the model 
of Michigan's permanent partial benefit structure was incorrectly 
represented. In Michigan, scheduled impairment benef its only apply 
to actual physical loss (Le., amputations) rather than actual 
physical loss and loss of use. This led to an overstatement of 
scheduled losses and a subsequent understatement of wage loss 
benefits. Upon the correct allocation of permanent partial losses, 
our calculations yield a revised variation of effect of +40% -
+60%. This in turn produces an overall variation of effect of 
+7.8% - +20.2% (see Attachment 1). 

Underlying details in support of the +60% permanent partial effect 
are attached as Exhibit A, Sheets 1-3. An alternative scenario 
employing a 2% per year wage loss decrement (to account for 
reductions in wage loss benefits due to increases in post injury 
wages) yields a permanent partial effect of +45.8%. Details of 
this calculation are provided in Exhibit B, Sheets, 1-3. 

This detail has been provided to your consultant, John Herzfeld of 
Milliman & Robertson. If you have any further questions, please do 
not hesitate to call. 

Attachments 

cc: John Herzfeld 

BIL/mic/0322 



Attachment 1 

MAINE VERSUS MICHIGAN 

ESTIMAIED EFFECf OF REPLACING 
MAINE LAW WITH MICHIGAN LAW 

PERCENT 

TYPE OF INJURY OF LOSSES V ARIATION OF El'FbCf 

Fatal 1.6% -70.0% -80.0% 

Permanent Total 2.7% -50.0% -60.0% 

Permanent Partial 44.8% 60.0% 40.0% 

Temporary Total 10.9% -20.0% -30.0% 

Medical 40.0% -5.0% -10.0% 

Total 100.0% 20.2% 7.8% 



MAINE VERSUS MIa--nGAN LAW (APPLIED TO MAINE) 

PERMANENT PARTIAL 

1. Effect of "Major Permanent Partial (Exhibit l-A) 1.5645 

2. Effect of Mincr Permanent Partial (Exhibit l-B) 2.2650 

3. Percent of Losses, "Major Permanent Partial 42.1% 

4. Percent of Losses, Mincr Pennanent Partial 2.7% 

5. Overall Effect 1.6067 

EXHIBIT A 
SHEET 1 



MAINE VERSUS MIa--nGAN LAW (APPLIED TO MAINE) 

MAJOR pERMANENT PARTIAL 
MAINE 

1. Healing p!riod (% claims) 
2. Cost in weeks of Benefits 
3. Annuity Value 
4. Average Weekly Benefit 
5. Cost of Healing Period (1) x (3) x(4) 

6. Scheduled lInplirm:nt (% of claims) 
7. Cost in weeks 0 f benefits 
8. Average Weekly Benefit 
9. Cost of ~irm:nt Benefit (6)x(7)x(8) 

10. Wage loss (% claims) 
11. Cost in weeks 0 f Benefits 
12. Annuity Value 
13. Average Weekly Benefit 
14. % of Claims affected by SS off!et 

15. 100%-(14) 
16. Reduced bene Ii t fa- c lai ms affected by offset 

17. Cost of Wage loss Benefit 
(lOx( 12)x[( 13)x( 15) + ( 14)x( 16)] 

18. Subtctal, Indemnity 
19. EIfect, Indemnity 

20. % lnrennity spent 00 Vocatiooal Rehabilitatioo 
21. Eifect, vocatiooal RehabiIi latioo 

22. Vocatiooal Rehabililatioo as a Percent of Mapr PP loS3!s 
23. Indemnity as a Percent of Mlpr PP losses 1-(22) 

24. EIfect 

100% 
120 

115.37 
274.48 
31,667 

11.3% 
66 

272.74 
2,034 

100% 
345 

281.51 
111.31 

2.8% 
97.2% 
24.00 

30,647 

64,348 

0.9% 

MIQIIGAN 

100% 
165 

156.34 
253.84 
39,685 

2.7% 
211.88 
253.84 

1,452 

97.3% 
679.40 
-177.58 
133.56 

2.8% 
97.2% 
46.25 

60,927 

102,064 
1.5861 

0.5% 
0.5556 

2.1% 
97.9% 

1.5645 

EXHIBIT A 
SHEET 2 



EXHIBIT A 
SHEET 3 

MAINE VERSUS MICHIGAN LAW (APPLIED TO MAINE) 

MINOR PERMANENT PARTIAL 

1. Healing JX!riod (% claims) 
2. Cost in weeks of Benefits 
3. Annuity Value 
4. Average Weekly Benefit 
5. Cost of Healing Period (1) x (3) x( 4) 

6. Scheduled Implirm:nt (% of claims) 
7. Cost in weeks of benefits 
8. Average Weekly Benefit 
9. Cost 0 f ~irment Benefit (6)x(7)x(8) 

10. Wage Loss (% claims) 
11. Cost in weeks of Benefits 
12. Annuity Value 
13. Average Weekly Benefit 
14. %ofClaimsaffi:ctedby SSoffll!t 
15. 100%-(14) 
16. Reduced benefit fer claims affected by offset 
17. Cost of Wage Loss Benefit 

(lOx(12)x[(13)x(15) + (14)x(16)] 

18. Total OJst, Minor Permanent Partial 
19. Effect 

MAINE 
100% 

20 
19.87 

274.48 
5,454 

12.5% 
6.4 

272.74 
218 

89% 
196 

180.74 
69.58 
2.8% 

97.2% 
7.00 

10,911 

16,583 

MIQllGAN 
100% 

20 
19.87 

253.84 
5,044 

5.85% 
30.29 

253.84 
450 

94.2% 
504.75 
418.77 
83.47 
2.8% 

97.2% 
7.00 

32,066 

37,560 
2.2650 



MAINE VERSUS MICHIGAN LAW (APPLIED TO MAINE) 

PERMANENT PARTIAL 

1. Effect of Majoc Penmnent Partial (Exhibit l-A) 1.4176 

2. Effect of Miner Penmnent Partial (Exhibit l-B) 2.0936 

3. Percent of losses, Majoc Permanent Partial 42.1% 

4. Percent of losses, Miner Permanent Partial 2.7% 

5. Overall Effi:ct 1.4583 

EXHIBIT B 
SHEET 1 



MAINE VERSUS MICHIGAN LAW (APPLIED TO MAINE) 

MAJOR PERMANENT PARTIAL 
MAINE 

1. Healing reriod (% claims) 
2. Cost in weeks of Benefits 
3. Annuity Value 
4. Average Weekly Benefit 
5. Cost of Healing Period (1) x (3) x( 4) 

6. Scheduled Imp!inrent (% of claims) 
7. Cost in weeks of benefits 
8. Average Weekly Benefit 
9. Cost oflJnIxlirment Benefit (6)x(7)x(8) 

10. Wage Loss (% claims) 
11. Cost in weeks of Benefits 
12. Annuity Value 
13. Average Weekly Benefit 
14. % of Claims aftected by SS off~t 
15. 100%-(14) 
16. Reduced benefit fex claims affected by offset 
17. Cost of Wage Loss Benefit 

(10x(12)x[(13)x(15) + (14)x(16)] 

18. Subtotal, Indemnity 
19. Effect, Indemnity 

20. % Inrennity spent on Vocatiooal Rehabilitation 
21. Effect, Vocatiooal Rehabilitation 

22. Vocatiooal Rehabilitation as a Percent ofMapr PP 1088:S 

23. Indemnity as a Percent of Mlpr PP losses 1-(22) 

24. Effect 

100% 
120 

115.37 
274.48 
31,667 

11.3% 
66 

272.74 
2,034 

100% 
345 

281.51 
111.31 

2.8% 
97.2% 
24.00 

30,647 

64,348 

0.9% 

EXHIBIT B 
SHEET 2 

MIGIlGAN 

100% 
165 

156.34 
253.84 
39,685 

2.7% 
211.88 
253.84 

1,452 

97.3% 
679.40 
401.93 
133.56 

2.8% 
97.2% 
46.25 

51,276 

92,413 
1.4361 

0.5% 
0.5556 

2.1% 
97.9% 

1.4176 



EXHIBIT B 
SHEET 3 

MAINE VERSUS MIGIIGAN LAW (APPLIED TO MAINE) 

MINOR PERMANENT PARTIAL 

1. Healing period (% claims) 
2. Cost in weeks of Benefits 
3. Annuity Value 
4. Average Weekly Benefit 
5. Cost of Heal ing Period (1) x (3) x(4) 

6. Scheduled Imj:Birrn:nt (% of claims) 
7. Cost in weeks of benefits 
8. Average Weekly Benefit 
9. Cost of lm{Eirment Benefit (6)x(7)x(8) 

10. Wage loss (% claims) 
11. Cost in weeks of Benefits 
12. Annuity Value 
13. Average Weekly Benefit 
14. % of Claims affected by SS offll!t 
15. 100%-(14) 
16. Reduced benefit for claims affected by offset 
17. Cost of Wage loss Benefit 

(10x(12)x[( 13)x(15) + (14)x(16)] 

18. Total (bst, Minor Perrrnnent Partial 
19. Effect 

MAINE 
100% 

20 
19.87 

274.48 
5,454 

12.5% 
6.4 

272.74 
218 

89% 
196 

180.74 
69.58 
2.8% 

97.2% 
7.00 

10,911 

16,583 

MICHIGAN 
100% 

20 
19.87 

253.84 
5,044 

5.85% 
30.29 

253.84 
450 

94.2% 
504.75 
381.66 
83.47 
2.8% 

97.2% 
7.00 

29,224 

34,718 
2.0936 
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Dr, Harve·y picker 
Blue Ribbon comrnis!>t()l\ To E-,:arYliM Atte.nH\livl;.'.3 

To The Workers' COlllptWlatlun Sy~tem 

Deaf Dr. plcker: 

MHLlltw 
enclosure 

P002 

cory,mNda! UnIon Insurance Cornpanles 
\:;xeclJtlvc Offke5: One Beacon Street 
Bo')\on, Ma~~ac\'1u'ielt!l 0110B 
~ f\X: (617) 72.5 670 l 
l~:k)(: 9ti 0184 

SEr-rr VIA FACSIMILB 
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11i\INE WORKERS' COMPENSATION 

DEALING WITH THE INVOLUNTARY MARKET 

AND ITS D EFICrrs 

It Is ret~ognize:(j by aU IJartie.g that B1t\jor reform is requited to prevent the to[~!l collapse of the 

exlsling workers' COlilpcllsatiull system in 'Maine. A nU/)lht'1 of pruposah htl. ve been cOI1.~idercd 

by the BJue Ribbon Commis.slot1 and the Eight and I!ight Connnitt€'.e,. Neither group 11M yet to 

mtlke it£! final recomme.ndations. 

Solutions clearly mu~t focus on bringing future benef1ts p['41d to injured workers in line with what 

COl11petil.ive employers can afford to pay. V{hl1e the cost of bendlts is the Jl\\)q( Important issue 

to address. there are tilre.e funding issues 'whkh must also be addressed: 

1. Prior Ye.ars' Deficits 

2. Market of Ulst. Resort 

3. Rate Adequacy 

This paper explores these three issues and makes suggestions as to how to de;;i1 with them. 

Regal'd\ess of what shape the ne.(;cded reform takes, mo.n thoughtful people n,grce that it must 

include a private insurer market. Over mal1Y years private JnsureL~ have developed. an extensive 

infrastructure cOl1sisting of eKpertise in the tmdConvrWllg, risk control and claims handH-ng 
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disciplines. This (;,xpertist:: and the people it represents, should not be disc.arded tLS part of the 

H~olution, II If Rllowe~ to work, a private competitive work~n;' cO)(lpel1:)ation il\$\JrW1~~ industry 

provides the bel>t chance to provide employers with the option,~ and moti ... ~t(j(Jn to hold down 

costs. However, it is unlikely that any vjahle private worker!)' compensation insurer wilt remain 

in Maine if the funding issues are not addressed. 

I. J2dkiUEt'O.m.r.tiQr._Y~£l!.3. A recent estimate by the National CouncH of Compensation 

Insurers (NeeJ) estimates a staggering $617 million in opcraling Joss from polky years 

1988, 1989, 1990 and 1991 (see Exhihit 8tt~.ched), 'I'h¢ !clf)SCY frclI't'i these f(fllt' )'~rs ate 

expecle{] to grow and additional losses will arlse from (he 1992 pulicy year. If these 

operating Josses are to be retire-d in a re.asonable period of time, five years rot example, 

then on average over $125M per year in additional reve.nue:; must be raise·d each ye~{r. 

The revenue n€'od for the 1988 policy ye.ar, which must be 100% funded by emploYEH\9, 

is $]93M (see Exhibil fI!I.ache-d). The 1989, 1990 and 1991 years are bom by be-th 

employers and insurers. The deficit for 1989, 1990 and 1991 is estimated at $424M (see 

Exhibit attached). 

These deficits wiJl result in significant asse,ssments to both !vfaine workers' compe,nsati(lll 

insurers and Maine employer.s fOf many years to wme, Assuming each gfOllp on 

average aSSUlr.teS 50% of the deficit, over $60 rnilliQn a year w11l have to be mhed from 

e.ach if the defidt is to be retired in the next ftve yean, The e.conmnic con~H~4Hl;·.nc.es on 

both grou!')s would be crippling. 

:2 

F'.134 
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POt workers' compensation in SUfer,':l , 50% (if the derlclt is greater Ulan the entire 1992 

e.stimated premiIJrn of $247 million. Even spread out ove-r five year:'!., insurers' deficit 

share would wipe out aJ1 tht~ capital currently SU~lPotting the w()fkcl'gi compensation 

insurance Hne in Maine. The insurer share of the deficit is SI) great that it would be 

greate.r thi'IJI the e~tlmated profits for aU lines of business for all propetiy u casualty 

c.arriers tor the next five years. Attempts to conect su\.:h confisoatory ailSeSSm~l:lt!j would 

likely result in many carriers simply pulling O~lt of Maine. For My that remain) rates 

for ot.her lInes would have to be taised signit1cantly 10 offset the defidt hnpacL 

The impact on employerg would be. equally devastatlng and ftultless, Under current law, 

future insure.d employers are suppose.d to pay it ~up:::hargc to fund the employer share. of 

the deficit. Who will he left to pay these higher pr(':miums7 Many employe.rs, most of 

whom were il1sure.d when the deficit was crcat{',d, have blh'endy left the insurance market 

and with even higher rates few emp10yers would rern:~Jn insured. !n short, a workers' 

compensation premium surcharge will not raise the n~-4uired. funds. 

In simple term,s, the deficit has grown so large that it cannot be funded as anticipated by 

the framers of the current law. Years of inaction 8Jl(1 halfway measures have faHed to 

check a system which has grown so itlcfE;141slngly out of control that .it has literally self 

destrocted, The total II fresh Slart" operatIng lost; is !,OW I)ver twice as large as the annual 

workers' comper\sation premium ill Maine. Future calculations wHl tlndclUbtcdly reveal 

that the deficit is evell highc.r, If Maihe ig to retire. UH~ deficit \\,ithollt crippling its 

3 
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business infrastructure and insurance· availabllity, other fine . .ncing means must be found. 

The following are possible solutions to the problem: 

on all insurance policies in Maine could be $lI major somc{~ of funds to help retire 

the de-ficit within a reaSOllflble period of time. With approximately $1.2 billion 

in property and casualty premiums and S650 million in life and health premiums 

in Maine, a. tax. on all Jines premiums would make a significant contribution to 

deficH funding. The tax would be added to policy premiums J collected by 

insurers and fcmitte{i to a quasi~governmt;mtal body eSL.1.blished for the purpose. 

This body would retire the deficit by distributing the funds !is ne.eded, 

workers' compensation system has deteriorated, ma.ny employers have moved to 

qUalified self~lnstlrance programs and other's have joined self-insurance groups. 

ThiS removal of so many risks ftOm the insunmce system has exacerbated the 

problem for those who remain. Because self-insurance represents such a large 

share of the total workers' compensatlon nltlJket, self-Insure,rs must be part of the 

fu.nding mechanIsm. SelHnsurers do not collect a conventional pt)licy premium 

and would not be subj1!'--ct to the sales tax based on premium as described above. 

Thus, another funding mechanIsm must be substituted fox self-insurers. Be-cause 

the amount of self·insurance fundiJ1g is normally based on loss proje.<;tions, and 

4 
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because· accurate paid loss data is compile.d and reporte.d to tJU!'- Maine Workers' 

Compensation Commission each year. a tax on paid losses~ calculated at Ii figure 

which will establish parity with the s?J.es tax collections described above. would 

be 11 rea.':iOtw,hle: substitute for the sdf"insllJ'ef share of the funding medl::L1ism.. 

~'W!.Q11 Tax. A more direct funding (I{ the de.ficit would be a sImple payroll tax 

on all Maine payroll. This could be paid by employers or employee.!} or shanxi 

in some proportion. 

~Jitate Genemi..Qhligatio.nJiru1ili. The State has a vital interest on behalf of 

its citizens in the health of the Maine economy. To overcome the crippling 

conSE'4uences of the impaot of lhe deIlcit> it would bt: appropdate for Maine to 

pledge the full faith and credit of the St.ate to remove the thre.a.t to the economy 

that the deficit represents. Bonds are often issued for tX:onomic development 

purposes. Because of the e('.onomic consequences of the deficit, it is equally 

appropriate to Issue them to addre~s this c·dtkal issue. Rf.,:venue frorn the special 

bond offering would be paid to the quasi-gove.rnmental body and disbursed as 

described above. The bonds would be retired from general state revenues. 

Some combination of these approaches may be re.quired. The imporumt point is to 

recognize the nC"..ed to remove the threat of the deficH to the Maine economy by raising 

funds in a manner that shares the burden equitably across a wide base. Only by 
1 
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dis~;harglng the deficit can the economic climate in lvfafne agaln become vibrant. 

Arguing about why the deficit exists and where the blame should re~t may be useful to 

reform the future, but tJ1e fact remains that tbt~ old deficit hug to be elirninate-d. 

H. I.lllt.MarkeJ_QII&~L&iQ£t. There is a ne,ed to pr()Vide an in.§uranc,~ market for those 

employers who cannot secure coverage in tlH~~ conventional market. This 19 certainly a 

tr1lJlsition problem until a conventional market can be reborn in Maine j but it is also an 

ongoing need, WithllUt a market of last resort osp~.daHy during a transition period, 

employers would either go out of business Dr b(x.ot'I"le \ltiinS\lred with the resuHant impact 

on (~rnployt'~s. Private in~lI,.er~ are riO longer willing to provide the market of lasl resort. 

At present, the only way for an insurer to avoid involvement in the current market of last 

resort. lhe assigned nsk plan, is for a carrier to write no VOluntary workers' 

compcnsatLon fit all, If a private il1sut'nnce market is to be te·-est..abHshed, the cUJ'tent 

linkage between the voluntary and involuntary (oarki:ts must be broke!!j and insurers 

freed from the involun4try burden. 

The most common way to break the linkage betwe.en voluntary private insurance and 

involuntary insurance is to form a competitive statG'. fund. The state fund would become 

the underwriter of last resort Such funds aJe not \vilJ)out financial probleTns, Lacking 

c.ompe.Utive busine·ss forces, some funds have goUt-n into seriQus financial difficulties. 

If a Stale Fund is cre--..ated, it should: 

Be a quasi-independent body required to pay its own way. 

6 
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Be required to adhere to sound actuarial rese.rving practice,';, 

Be subje~t lO the same regulatory control of the insurance department as 

other insurers. 

Another approach, which would be e .. 1sier to implement , would be a reinsurance entity~ 

nm by and guaranteed by the state, which would rcinSutf ptivate carriers or gtOUp self

insurance plans who provide M assigned risk market. The reinsural1ce facUity could be 

administered by the quasi-governmental body ll1enrioned previously, which would have 

standby authority to retire any deflclts through a payroH tax on employers and 

employeeq, The tax would be a subsIdy of the Rssigned rlsk's costs, Rnd sllch subsIdies 

should be temponu'Y and lightly controlled, Any such ph'l:rt 1hOLlld hlclude provisions that 

an actuarial evaluation is made e<l.ch ye<iI' and allY (ldic1ts would be linked to automatic 

rate il\creases, predetermined by law, When triggered~ (hese rati;! jl\cr~~~es would raise 

the needed fund1i to return the ~tltiry to n sound firHlf'lcln1 footing. 

III. 1laliL~1il~jI.. T!le size of the involuntary market is diredJy corrdated to rate 

adequa~~y. Rates in Maine have been kept at gros:J!)' inadequate levels for years, As 

each "reforri1 w package has been passed, it has gellt'rated unfmll1ded optimism which was 

applied to rate making desplte lr,dustry warnjngs. If re.aJistlc rates are 10 be achieved, 

the Bureau. of Insurance must ex.ercise ito; basic obligMjon to assure that rates are 

adequate. File and Il.':e rating laws, \vtJich ret~,Jh the flUJ cau's. oversight powers but 

remove it from the actual setting of uniform rates, would be a signif1cant step in 

7 
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overcoming this problem, Private insure.rs are in bu;sinesg to write husiness and will do 

rtO if they believe they can charge a profLtable rale. Without th(~t c.orlfidence. insurers 

will not return. 

A viable, efft-,ctlve. Md efficient workers' compensation system ~11 be crafted for' MaIne. As 

a prerequisite~, the balanc.e. between benefits and revenuer; musl be ({'.stored. In the process, the 

three funding issues describe.d above must be su(;ces;;fully addre·ssed. 

If they are, ;ill envimnm.ent win be cr~4te.d in which a piivate insurance mar1<et C\in be restored. 

Expe.rience ln other states has shown. th~tt a priva.te il\SlWlflCe market is an imp{)r:.aHt contributor 

to the he;111h of Ule overa.ll system. The lH)dCfWrWng~ rbk c.orltrol and claim Ski1l9 repre.sented 

by private insurers and tJ\elr employees are a valuable. assd, which hall for many years provided 

a significant contribution to the Mldn!;:' compensatio:\ s),.'i(.;m. In a hCJ.lthy qystc.m private c.arriers 

provide a. check and bnlance for any return to an inadequately funded system. 

s 
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MAINE WORKERS I COMPI' ATON 
DBPICITS BY POLICY'! /\:; 

ESTIMATED BY THP, 
NATIONAL COUNCIL OP COMPENSA1',i INSURERS 

EULIGYcYEAB 

1988 

1989 

1990 

1991 (incomplete) 

AS OF 3-31-92 

$19.3M 

174M 

143M 

$(i 1 7l\f 
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Lois W. Knight 
Accounting Manager 

Gall E. Lind 
Insurance Services Manager 

July 20, 1992 

'" Insurance .. 

The Honorable William Hathaway, Co-Chair 
Mr. Richard Dalbeck, Co-Chair 
Mr. Em iIi a n Lev e s que 
Dr. Harvey Picker 
The Blue Ribbon Commission on Workers' Compensation 
246 Deering Avenue 
Portland, ME 04102 

Dear Blue Ribbon Commission Members: 

Richard W. Clark 
F. Dale Hudson 
Paula M. Hamilton 
Leon D. Libby 
Judy Conley Dibble 
Lee Ramsdell 
Kenneth A Ross 
Andrew N. Berglund 
Charles H. Smith 

David G. Bruneau 
Charles S. Clark 
David W. May 

Life, Health & Group 

I the enclosed article from Nations Business in my file and 
it would be ell worth your reading. 

W. Clark, CIC 

2331 Congress Street· PO. Box 3543 • Portland, Maine 04104-3543 • (207) 774-6257 
FAX - (207) 774-2994 



Fighting the high cost of workers’ comp (Thompson, Roger) (Nation’s Business, March 1990) ● 
  (Available on request-please include the following citation: WC115-BRC-08-Pt.C-168.pdf) 
 

To obtain items available on request, or to report errors or omissions in this history, please contact: 

Maine State Law and Legislative Reference Library 

 

http://legislature.maine.gov/9209


Maine Chamber of Commerce & Industry 

126 Sewall Street. Augusta, Maine 04330 • (207) 623-4568 

July 21, 1992 

Honorable William D. Hathaway, Co-Chair 
Mr. Richard B. Dalbeck, Co-Chair 
Honorable Emilian A. Levesque 
Dr. Harvey Picker 
Blue Ribbon Commission on Worker's Compensation 
246 Deering Avenue 
Portland, Maine 04102 

Dear Blue Ribbon Commission Members: 

We understand that you have directed John Lewis to submit 
proposals that will be used in drafting your preliminary 
recommendations. We would be very interested in receiving a copy 
of Lewis's proposals. Additionally, we hope that such proposals 
are shared widely so that you can receive th.e comments of all 
parties with an interest in this very sensitive issue. 

Thank you for your consideration. 

Very truly yours, 

Friedman 
Assistant General Counsel 

The Voice of Maine Business 



Maine Chamber of Commerce & Industry 

126 Sewall Street. Augusta, Maine 04330 • (207) 623-4568 

July 21, 1992 

Honorable William D. Hathaway, Co-Chair 
Mr. Richard B. Dalbeck~ Co-Chair 
Honorable Emilian A. Levesque 
Dr. Harvey Picker 
Blue Ribbon Commission on Worker's Compensation 
246 Deering Avenue 
Portland, Maine 04102 

Dear Blue Ribbon Commission Members: 

We understand that you have directed John Lewis to submit 
proposals that will be used in drafting your preliminary 
recommendations. We would be very interested in receiving a copy 
of Lewis's proposals. Additionally, we hope that such proposals 
are shared widely so that yqu can receive the comments of all 
parties with an interest in this very sensitive issue. 

Thank you for your consideration. 

1-1~LU~ ~-fd;t 
kr- iN' e~1"Ds,.dS vvt i 1 
~ cit:(hbf-ed .-h ~ 
~ lu Cr,y-e i l-
So-eJ fu 6 () VI 1- 6J [(' , 

Very truly yours, 

~~~ 
Assistant General Counsel 

The Voice of Maine Business 



ROBERT C. ROBINSON 

JAMES S. KRIGER 

JOHN M. McCALLUM 

FREDERICK H. GREENE III 

FREDERICK C. MOORE 

SARAH ALLISON THORNTON 

MARK A. BEEDE 

RICHARD F. VAN ANTWERP 

ELIZABETH A WILLIAMS 

LAWRENCE B. GOODGLASS 

MARGARET E. PHAIR 

JAMES C. HUNT 

PETER J. WILEY 

CLAIRE GALLAGAN ANDREWS 

THOMAS QUARTARARO 

ROBINSON, KRIGER, McCALLUM & GREENE, P.A. 

ATIORNEYSATLAW 

TWELVE PORTLAND PIER 

POST OFFICE BOX 566 

PORTLAND. MAINE 04112·0566 

July 21, 1992 

Blue Ribbon Workers' compensation commission 
c/o Michelle E. Bushey 
University of Maine School of Law 
Portland ME 04103 

Dear Commissioners: 

AREA CODE 207 

TELEPHONE 772·6565 

FACSIMILE 773·5001 

As you know, the costs of the system would be reduced if any 
new reforms are made retroactive and applicable to prior dates of 
injury to the greatest extent constitutionally permissible. 

The enclosed case, McDonald v. Rumford School District, 
(Me., Dec. No. 6227, 6/24/92), suggests that the Law Court will 
tolerate retroactive application of benefits in apportionment 
cases where disability is caused in part by a new injury and in 
part by a prior injury. 

I hope this is useful to you. 

lla 
Enclosure 
cc: Acadia Insurance Company 

John H. Lewis 

verYlrulY yours, 

,~, lJI) ~\. q~.o»~ (), 
Fred rick H. Greene III 



MAINE SUPREME JUDICIAL COURT Reporter of Decisions 
Decision No. 6227 
Law Docket No. WCC-91-531 

DANIEL McDONALD 

v. 

RUlVlFORD SCHOOL DISTRICT, et aL 

Argued April 28, 1992 
Decided June 24, 1992 

Before WATHEN, C.J., and ROBERTS, GLASSMAN, CLIFFORD and 
COLLINS, JJ. 

CLIFFORD, J. 

The Rumford School District appeals from a decision of the Workers' 

Compensation Commission Appellate Division affirming a decision of the 

Commission awarding compensation for total incapacity to Daniel McDonald, 

Rumford's employee, based on McDonald's average weekly wage at the time 

of the first of two successive injuries. We agree with Rumford's contention 

t.'J.at McDonald's benefits should have been based on hJ.s average weekly wage 

at the time of his second injury, an<;i accordingly, we vacate the decision. 

McDonald sustained a compensable injury to his back while working 

. for Rumford School District in 1986. He then returned to full-time work for 

Rumford. In 1988, McDonald again suffered a compensable injury to his 

back. He began to receive benefits based on his average weekly wage at the 

time of his second injury. In 1990, McDonald petitioned the Commission 

for further compensation requesting that it be based on his average weekly 
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wage at the time of his first inj~ rather than his second.l The COnunission 

found that the 1986 injury played a "real and actual role" in his present 

incapacity. Apparently, however, the Commission was unable to detennine 

. the exact extent to which each of the two injuries contributed to McDonald's 

present incapacity. 2 The Commission ordered compensation, for total' 

incapacity based on -McDonald's 1986 average weekly wage. The 

Commission rejected Rumford's contention that 39 M.R.S.A. § 2(2)(F) 

(1989)3 and our decision in Warren tJ. H.T. \'Vinters Co., 537' A.2d 583 (Me. 

1988), required use of the average weekly wage at the time of the second 

injury. Rumford appealed to the Appellate Division, see 39 M.R.S.A. § 103-B 

(1989J f which likewise rejected Rumford's contentions and affirmed the 

COmmission. This appeal followed. See 39 M.R.S.A. § 103-C (1989). 

In Warren, we held when an employee suffers two successive work-

1 McDonald's average weekly wage at the time of his first injury was $355.84. It was 
$393.15 at the time of the second injury. Compensation based on the average weekly wage for 
1986 is adjusted annually for inflation pursuant to 39 M.RS.A. § 54-A In 1987, however, 
section 54-A was repealed and replaced by section 54-B. P.L. 1987, ch. 559, pt. B, § 26. That 
section. which became effective November 20. 1987 and is applicable to McDonald's second 
injury, delays the application of the inflationary adjustment for the first three yean; after L'1e 
injury. See P.L. 1987. ch. 559, pt. E, § 27. 

2 The evidence presented before the Commission was that both the 1986 and the 1988 
injuries contributed "probably equally" to McDonald's present incapacity. 

339 M.RSA § 2(2)(Fl (1989) states: 

. The fact that an employee has suffered a previous injury or 
received compensation therefor shall not preclude compensation 
for a later injury or for death: but in determining the 
compensation for such later injury or death, his "average weekly 
wages" shall be such sum as will reasonably represent his weekly 
earning capacity at the time of such later injury in the 
employment in which he was working at such time, and shall be 
arrived at according to and subject to the limitation of this 
section. 
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related injuries that. in combination. result in a present incapacity, section 

2 (2)(F) requires that the average weekly wage at the time of the second 

injury be used to determine the amount of compensation unless the first 
-

injury affected the employee's earning level at the time of the second injury.4 

537 A.2d at 585-86; see also Johnson v. S.D. Warren. 432 A.2d 431, 434 

(Me. 1981). The statutory language of section 2 (2)(F) was designed to 

"'pro-vide a method of arriving at an estimate of the employee's· future 

earning capacity as fairly as possible.'" Warren, 537 A.2d at 585 (quoting 

Fowler v. First Nat'l Stores, Inc., 416 A.2d 1258. 1260 (Me. 1980)). The 

later average weekly wage "will more accurately reflect the actual loss of the 

employee's future earning capacity, which the compensation based on the 

average weekly wage is designed to accomplish." Warren, 537 A.2d at 586. 

Contrary· to the reasoning of the Appellate Division, the use of the 

average weekly wage at the time of the second irijury is not changed by the 

fact that the case involves a single insurer on the risk during both injuries. 

or that the average weekly wage at the time of the second injury is higher 

than the first injury average weekly wage. Id.; see also Johnson, 432 A.2d at 

434. Therefore, the Commission erred in not applying Warren and should 

have based the compensation on McDonald's average weekly wage at the 

time of the second injury. 

McDonald further contends that because his flrst injury occurred in 

1986. he has a vested right to the annual inflation increases mandated by 39 

4 Contrary to the conclusion of the Appellate Division and the contention of McDonald. 
the Commission did not find. nor is there suffiCient evidence to support a finding. that 
McDonald's first injury affected his earnings at the time of the second injury. 



4 

. M.RS.A. § 54-A. which was in effect at that time. See supra note 1. We 

disagree. As an employee who has suffered successive, equally contributing 

injuries, McDonald's rights "cannot be determined until the time of the 

second injury, since it is not until that time that both injuries combine to 

cause the incapacity," Warren. 537 A.2d at 586. !he legislature, in an effort 

to curtail the costs of workers' compensation; was free to limit the inflation 

adjustment of the average weekly wage, and to provide that it apply to all 

injuries occurring after the effective date of the legislative change. 

McDonald's second injury occurred in 1988, subsequent to the November 

20, 1987 effective date of .the enactment of Section 54-B. 

The entry is: 

All concurring. 

Attorney for Appellarit: 
Ronald Ducharme, Esq. (orally) 
WHEELER & AREY, P.A. 
27 Temple Street 
P. O. Box 376 
Waterville, Maine 04903-0376 

The decision of the Appellate' Division is 
vacated. Remanded to the Appellate 
Division for remand to the Commission 
for an award of compensation based on 
the average weekly wage at the time of 
the second injury. 

Attorney for Appellee: 
Paul F. Macri, Esq. (orally)· 
BERMAN & SIMMONS, P.A. 
129 Lisbon Street 
P. O. Box 961 
Lewiston, Maine 04243-0961 

NOTICE: Readers are requested to notify the Reporter of Decisions, 
Box 368, Portland, Maine l~112, of any typographical or other formal 
errors in this opinion. 



LYNCH CHIROPRACTIC ARTS BUILDING 
1200 Broadway 

South Portland, Maine 04106 

Dr. Robert P. lynch, Jr. 

July 21, 1992 

Richard Dalbeck 
Co-Chair Blue Ribbon Commission 
Blue Ribbon Workers Comp Commission 
University of Maine School of Law 
246 Deering Ave. 
Portland, ME 04102 

Dear Dick, 

Tel. (207) 799-2263 
Fax (207) 799-7112 

I have had the opportunity to review a suggested workers 
compensation medical system by Harvey Picker. In review of Mr. 
Pickers suggestion I would like to make a short comment. 

1. The Michigan Workers Compensation system does not call 
for independent medical examiners (IME). Mr. Picker 
recommends placing Chiropractors on the medical advisory 
board but in his later presentation he does not have 
chiropractors as independent medical examiners. He has a 
selective panel of up to 25 M.D. and D.O. 's as mediators 
and hearing officers. 

2. It is my opinion and the opinion of that the system would 
benefit from having like providers reviewing each other 
and not having M.D. 's reviewing Chiropractic cases or 
D.O. 's reviewing medical doctors cases, ect. 

3. There are many chiropractors in the State of Maine whom 
have expertise as a diagnostician to be able to determine 
the necessity for the chiropractic care being provided and 
the limitations in the work capacity as a result of the 
alleged injuries. 

SiplY, 

~~. Lynch, Jr., D.C. 
RPL/pl 



John R. McKernan, Jr. 
Governor 

Senator William Hathaway 
Danton Towers 

Executive Department 

PUBLIC ADVOCATE 

Telephone (207) 289-2445 
FAX (207) 289-4317 

July 21, 1992 

207 E. Grand Avenue, Apt. 6D 
Old Orchard Beach, ME 04064 

Stephen O. Ward 
Public Advocate 

Reference: BLUE RIBBON COMMISSION ON WORKERS' COMPENSATION 

Dear Senator Hathaway: 

As I promised in our telephone conversation earlier this 
morning, I enclose the list of proposed servicing standards that 
were submitted in late June to the Mitchell-Kany group by the 
third-party administrators, Sedgwick-James and Northern General 
Services. 

pjm 
Enclosure 

Si~~ 
William C. Black 
General Counsel 

State House Station 112, Augusta, Maine 04333 - Offices Located on 7th Floor, State Office Building 
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July 22, 1992 

Honorable William Hathaway, Co-Chair 
Mr. Richard Dalbeck, Co-Chair 
Mr. Emilian Levesque 
Dr. Harvey Picker 
Blue Ribbon Commission on Workers' Compensation 
246 Deering Avenue 
Portland, ME 04102 

Dear Blue Ribbon Commission Members: 

The Board of Directors of Lewiston-Auburn Area Chamber of 
Commerce, representing 715 businesses and organizations in 
our metropolitan area, has taken action to join with the 
Chamber of Commerce of the Greater Portland Region, to 
express to you our support of the labor-management Workers' 
Compensation Group reform proposal, based on the Michigan 
Workers' Compensation System. 

Like other Chambers of Commerce, business and trade 
organizations, our membership has been active in past reform 
efforts to achieve a more cost-effective and equitable 
workers' compensation system for Maine employers and 
employees. Those efforts have fallen short of our goals and 
the crisis has grown deeper. The Lewiston-Auburn area 
economy has lost upwards of a thousand jobs as a result. 
While we continue to pursue an aggressive economic 
development program, the failure to address the workers' 
compensation problems remain a serious deterrent to new 
business development and job creation, particularly in our 
manufacturing sector. Your role in developing a meaningful 
reform program makes the Blue Ribbon Commission an important 
stakeholder in our economic future. 

We believe past reform efforts have failed as a result of the 
fragmentation caused by special interest groups and the lack 
of consensus on the fundamental needs of employers and 
employees. The coalition represented by the Worker's 
Compensation Group, through their detailed analysis, 
selection criteria and decisionmaking process, provides an 
alternative which we believe deserves your support. 

LEWISTON-AuBURN AREA 

CHAMBER OF COMMERCE 

179 LISBON STREET 

LEWISTON, ME 04240 



Achieving the full benefits of any comprehensive reform 
effort will take time as well as changed behaviors and 
attitudes on the part of employers and employees. The labor
management coalition represented in the Workers' Compensation 
Group gives us confidence that the latter outcome is 
achievable. 

At it's meeting July 17, the Board of Directors of the 
Lewiston-Auburn Area Chamber of Commerce voted to: 

"Endorse the criteria established by the 
Workers' Compensation Group and the concepts 
contained in The Michigan system. The Chamber 
commits to working with the Workers' 
Compensation Group and the Blue Ribbon 
Commission toward implementation of the 
Michigan System concepts, with appropriate 
changes that may be necessary for transition 
and which are sui table for the employers and 
employees in the State of Maine, if such 
changes are unanimously endorsed by the 
Workers' Compensation Group". 

We believe it is in Maine's best interest to encourage 
continued labor and management participation in refining 
final recommendations. We applaud your work and commitment to 
achieving a solution to Maine's Workers' Compensation crisis 
and look forward to your final report. 

Sincerely /J ~ 

i/rl4t;q ~~ CUUf.ltcuij'" 
Dennis Barr'ault 
Chairman 

DB/pv 
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P.O. Box 1015, Windham, Maine 04062 Tel. 207-892-8265 

President .. , ..... ,. 
Vice President """ 
Secretary .......... . 
Treasurer .. , .•..... 

OFFICERS - 1992 

July 22, 1992 

Honorable William Hathaway, Co-Chair 
% Blue Ribbon Commission on Workers Compensation 
246 Deering Avenue 
Portland, Me. 04102 

Dear Mr. Hathaway, 

The Windham Chamber of Commerce, an independant Chamber 
representing over 300 members,are urging revision of 
the Workers Compensation Program, for obvious reasons. 

We endorse the criteria established by the Workers Com
pensation Group and the concepts contained in the "Mich
igan System", with revisions to fit the needs of Maine 
employers and employees. 

Your understanding and cooperation will be appreciated. 

Sincerely, 

~ 
Frank H. Koenig 

\ 

Execu ti ve D' ______ --1._ 

DIRECTORS 1992 HONORARY DIRECTORS 1992 

., .. Sr, Joyce Mahany William p, Crane 
" .... , Timothy W. Seavey 

.. ........... Sandra O. Hall 

Corp. Clerk , ...... , ... , ... . 
. " ... Peter H. Godsoe 

., .. , Brian A. Olson 

George H. Bartlett 
Allen J. Bauer 
Jane E. Chipman 
Shirley H. Clark 
Allan W, Faraday 
Edward B. Gelly 
Stanley F. Hanson 
W. Ingo Harlig 

Richard T. Hunt 
Rodney P. Jordan 

Dr. Roxanne p, Metayer 
Dr. Ted Rogers 

Frank B. Stetson 
Ernest p, Valente 

BradleY S. Woodbrey 

Edith (Sandy) Donnelly 
DAborah A. Hall 
Frances L. Manchester 
Bruce W. Pulkkinen 

Executive Director .. " .•... , .. , ......... ,' Frank H. Koenig 



July 22, 1992 

Senator William Hathaway 
Danton Tower, Apt 6D 
Old Orchard, ME 04064 

Dear Gentlemen: 

Mr. Richard Dalbeck 
17 Spoondrift Lane 
Cape Elizabeth, ME 04107 

I have received a copy of the letter from Governor McKernan recently sent to you 
dated July 6, 1992, and wish to share my views on the scope of the Blue Ribbon 
Commission's work. 

As you know, and as the Governor acknowled~es in his letter to you, Resolve 59 
does not include in its scope a study of the resIdual pool problems. It was the 
Legislature's intent that the energies of your panel needed to be focused principally 
upon the redesign of the workers' compensation system in Maine for the future. 

I am writing to you today to urge that the commission first and foremost carry out 
the charge of the legislation. If, after you have finalized the report, completed the 
assignments put forth in Resolve 59 and after you have sent us the proposed 
legislation, you still have the time and energy, then we would certamly welcome any 
views that you may have to share with us concerning the residual pool deficit. 

I think it is important that the priority continue to be the task put before you in 
Resolve 59 because that task is broad in scope and one which we hope will have 
benefits well into the future. Furthermore, the definition of the scope of your 
functions was a result of careful craftsmanship on the part of the Legislature, taking 
into account the concerns of both political parties in both the legislative and 
executive branches of government. For anyone of those parties to now attempt to 
expand or redefine the mission of the commission does some violence to the spirit 
that created Resolve 59 and could be perceived as threatening the independence 
which is so important for the Blue Ribbon Commission to maintain. . 



Blue Ribbon Commission 
July 22, 1992 
Page 2 

As you know, I have refrained from attempting to influence the commission as it has 
carried out its duties. I am, however, encouraged by the reports that I receive of 
your progress. All of us in the Senate look forward to your report and accompanying 
legislation. Mter that, to the extent that you are able, any advice you have to offer 
on the residual pool deficit will receive our most careful attention and consideration. 

Sincerely, 

Charles P. Pray 
President of the Senate 

CPP/meb 

cc. Governor McKernan 
Speaker Martin 
Dr. Harvey Picker 
Emilien Levesque 



1 an anniversary review by the court at which, unless waived by the 

2 employer, th~ court shall make findings as to whether maximum medical 

3 improvement bas been reached, as to the degree of functional impair-

4 ment and/or dilabilility of the employee, and as to whether the 

5 employee should be classified as partially disabled or totally dis-

6 

7 

abled. Temporary total disability shall not lalt beyond the anniver-

lary review. Unle.1 waived by the employer, an anniversary review 

8 shall be conducted annually thereafter. The court Ihall perform this 

9 anniverlary review of easel where injury occur I after the effective 

10 date of this statute. 

11 SECTION 11. CHAPTER 28-33 OF THE GENERAL LAWS ENTITLED "WORKERS' 

12 COMPENSATION BENEFITS" IS HEREBY AMENDED BY ADDING THERETO THE FOL-

13 LOWING SECTIONI 

14 28-33-47. Reinstatement of injured worker. -- (a) A worker who 

15 hal IUltained a cOMpenlable injury Ihall be reinltated by the 

16 worker'l employer to the worker'; former polition of employment upon 

17 de.and for luch reinltatement, if the polition exiltl and il 'available 

18 and the worker il not dilabled fro. perfo~inl the dutiel of such 

19 position, with realonable accommodation made by the employer in the 

20 .anoer in which the work iI to be perforlMd. A worken' former Po ai-

21 tiOD iI Itavailable" even if thct polition hal been filled by a ra-

22 place.ent while the injured worker wal abient al a relult of the 

23 worker'l compenlable injury. If the former polition il not available, 

24 the worker lhall be reinltated in any other exiatinl polition which i. 

25 vacant and .uitable. A certificate by the attandinl phy.ician that 

26 the phYlician approve. the worker'. return to the worker'. relular 

27 employment or other lui table eeployment lhall be pri .. facie evidence 

28 that the worker il able to perfora luch dutiel. 

29 (b) Such rilht of reinltatement Ihall be lubject to the provi-

30 lionl for leniority rilhtl and other .. ployment reltrictionl contained 

31 in a valid collective barlaininl akreement between the employer and a 

32 representative of the employer's employeel, and nothinl shall e~empt 

33 any employer from or excule full compliance with any applicable provi-
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1 sionl of the Americans with Disabilities Act and chapter 42-87 (Dis-

2 crimination Against the Handicapped) of the general laws. 

3 (c) Notwithstanding subsection (a) of this section: 

4 (1) The right to reinstatement to the vor~er's former polition 

5 under this section terminates upon any of the following: 

6 

7 

8 

(A) a medical determination by the treating phYlician, impartial 

medical examiner or comprehenlive independent health care review teas 

that the worker cannot, at maximua medical improvement, return to the 

9 former polition of employment or any other esilting polition with the 

10 lame employer that il vacant and suitable, 

11 (B) the approval by the director of labor of a vocational reha-

12 bilitation program for the worker to train the worker for alternAtive 

13 employment with another employer; 

14 (C) the vor~er'l acceptance of suitable employment with another 

15 employer after reaching maximum medical improvement; 

16 (D) the worker'l refulal of aDona fide offer froa the .-ployer 

17 of light duty or modified employment which il lui table prior to reach~ 

18 ing maximum medical iaprovement; 

19 (g) the expiration of ten (10) day I froa the date that the worker 

20 il notified by the inlurer or lelf-inlured eaployer by .. il at the ad-

21 drell to which the weekly compenlation benefitl are .. iled that the 

22 worker'l treating phYlician hal relealed the worker for eaplor-ent 

23 unlesl the worker requeltl reinltatement within that ti .. period' 

24 (F) the expiration of (i) thirty (30) daYI after the eRploy.e 

25 reachel ... i~ medical improve.ent or concludel or cealel to partici-

26 pate in an approved progr .. of rehabilitation, or (ii) one (1) year 

27 froa the date of injury, whichever il looner. Kotwithltandina the 

28 foregoing, where the employee il participating in an approved progr .. 

29 of rehabilitation lpecifically deligned to provide the eRployee with 

30 the ability to perform a job for which he or she would be eligible 

31 under lublection (a) the right of'reinltatement lhall te~nate when 

32 the employee concludel or ceasel to participate in luch progr.. or 

33 eighteen (18) monthl fro. the date of injury, whichever il looner, 
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1 (G) except where otherwise provided under a collective bargaining 

2 agreement, the approval by the court of a settlement pursuant to thil 

3 act. 

4 (2) The right to reinltatement under thil section does not apply 

5 to: 

6 (A) ft worker hirr.d on a temporary bASil; 

7 (8) a worker employed in a sealonal occupation; 

8 (C) a worker who workl out of a hiring hall operating pursuant to 

9 a collective bargaining agreement; 

10 (D) a worker whose employer employs nine (9) or fewer workers at 

11 the time of the worker's injury; 

12 (E) a worker who is on a probationary period of lesl than 

13 ninety-one (91) daYI. 

14 (d) Any violation of thil section is hereby deemed an unlawful 

15 employment practice. If the employee applies for reinltatement under 

16 thil lection and the emploYl!lr in ~iolation of thil lection r,efulu to 

17 reinltate the employee, the department of labor il authorized to order 

18 reinltatement and avard back pay and the COlt of frinse benefitl 10lt 

19 during the period al appropriate, and may require the employer to 

20 rei8burle the carrier for indemnity benefitl, which the carrier .hall 

21 continue to pay during the period of violation. 

22 (e) When an employee il entitled to reinltatement under section 

23 28-33-47, but the polition to which reinltatement il lought doel not 

24 esilt or il not available, the employee may file for unemployment ben-

2S efitl al if theD laid off frOB that employmeDt, and unemployment bene-

26 fitl Ihall be calculated purluant to lectioD 28-42-3(10) of the 

27 EmploymeDt Security Act. Provided, however, that an employee cannot 

28 collect both workerl' compeDlatioD iDdemnity benefitl aDd unemployment 

29 benefitl under thil lectioD. 

30 (f) The education divilion of the department of labor .hall pro-

31 vide informatioD to employees who receive benefitl under thil title of 

32 the provisioDI of this section. 

33 SECTION 12. Sections 28-34-4 and 28-34-6 of the General Laws in 



1 pro~tstons-or-ents-enapeer assign the matter for a mandatory pre-trial 

2 conference onlthe date set forth in the notice pursuant to section 

3 28-35-20. %r--ene--eommtsston--ts-noe-saetsrted-enae-ene-emp~oyee-nas 

4 reeurned-eo-work-ae-an-a~eraae-week~y-waae-equa~-eo-or--tn--ezeess--or 

5 enae--wnten--ne-was-earntna-ae-ene-etme-or-nts-tnjurYT-te-snarr-nOetry 

6 ene-emproyer-or-tnsarer-eo-eonetnae-er--resume--eompensaeton--peymenes 

7 e~en-arter-tney-na~e-been-saspendedT 

8 28-35-57. Limitation of claim. for compen •• tion. (.) An 

9 employee'. cl.im for compensation under chapter. 29 to 38, inclusive, 

10 of thi. title sh.ll be barred unl ••• payment of weekly compen •• tion 

11 shall h.ve commenced , or a petition •• provided for in thi. ch.pter, 

12 shall have been filed within enree-f3~ two (2) ye.r •• fter the occur-

13 rence or manifestation of the injury or incap.city, or in ca.e of the 

14 death of the employee, or in the event of hi. or her phy.ical or 

15 mental incapacity, within enree-f3~ two (2) year •• fter the de.th of 
• 

16 the employee or the removal of such phy.ical or ment.l inc.p.city. 

17 (b) The tim. for filing sh.ll not belin to run in c •••• of l.tent 

18 or undiscovered physic.l or mental impairment due to injury including 

19 di.ea •• untill 

20 (1) the person cl.iming the benefits knew, or by ezarcis. of 

21 re.son.ble diligence should have known, of the existence of such 

22 imp.irment .nd its c.u.al rel.tionship to his or her employment or 

23 (2) .fter dis.blement, whichever is later. 

24 (c) In .ny c.s. in which weekly compen •• tion benefits h.v. been 

25 p.id, pursuant to lection 28-35-8, in which the employer or insurer 

26 h.s f.iled to file the required notices, the cl.imants riaht to file • 

27 petition for compens.tion benefits .h.ll b. pr ••• rved without time 

28 limit.tion. 

29 28-35-57.1. B.r of claim •• -- An employ •• '. cl.im for compen •• -

30 tion from an employer under chapters 29 to 38, inclu.ive of thi. 

31 title, sh.ll be b.rred from the d.te the employee comm.nce. employment 

32 for a period of two (2) years in the event 'the employee wilfully pro-

33 vided false information of-or-tneenetonarry-ratr-eo~-dtserose--nt.--or 
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1 her--worKerLs--eompensse±on--h±seorT--eo-ehe-emp~oTer-on-sn-emp~oymene 

3 re~seed-eo-ehe-personst-±njarT-wh±eh-±njarT-±s-ehe-bss±s--o£--ehe--new 

4 e~s±m--£or--eompensse±onT---Th±s--seee%on--shstt--noe-spp~T-antess-ehe 

5 emp~oymene-spp~rese±on-sdYrses-ehe-emp~oTee-o£-ehe-sabsesnee--o£--ehrs 

6 seee±on, as to his or her ability to perform the essential functions 

7 of the job, without reasonable accommodations, to the employer on an 

8 employment application requesting that information, which information 

9 is directly related to the personal injury which injury is the basis 

10 of the new claim for compensation. This section shall not apply 

11 unless the employment application advises the employee of the sub-

12 stance of this section, and nothing herein shall exempt any employer 

13 from or excuse full compliance with any applicable provisions of the 

14 Americans with Disabilities Act and chapter 42-87 (Discrimination 

15 Against the Handicapped) of the general laws •• 

16 i8-3S-6tT--geerees---proeared---by---£rsad---or---oeherwiseT-----

17 28-35-61. Decrees procured by fraud. -- (a) The workers' compensation 

18 eommrssron ~ may, upon petition of an employee, the dependents of 

19 a deceased employee, an employer, an insurance carrier, or any party 

20 in interelt, vacate, modify, or amend any final decree entered within 

21 a period of six (6) monthl prior to the filing of the petition. either 

22 by a single eommrs.roner judge or by the full eommrssron ~,if it 

23 shall appear that the decreel 

24 (1) Hal been procured by fraud or 

25 (2) Doel not accurately and completely set forth and describe the 

26 nature and location of all injuriel sustained by the employee. 

27 (b) The petition shall be served in the same manner a. i. pro-

28 vided for in chapterl 29 -- 38 inclusive, of this title, for all other 

29 petition •• 

30 (c) The workers' compensation eommrssron court shall hear any and 

31 all such petitions and make its decision in accordance with the provi-

32 sions of those chapters. 

33 SECTION 14. Section 28-37-31 of the General Laws in Chapter 
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STATE OF MAINE 
ROY W. LENARDSON, RES. ASST. 

To: 

From: 

Date: 

SUbj: 

OFFICE OF POLICY AND LEGAL ANALYSIS 
ROOM 101/107/135 

Members 

STATE HOUSE STATION 13 
AUGUSTA, MAINE 04333 

TEL.: (207) 289-1670 

MEMORANDUM 

Blue Ribbon CommIssion on Workers' Compensation 
and John H. Lewis 

Jane Orbeton 

July 23, 1992 

Workers,' compensation insurance rate regulation 
portions of Title 24-A and NAIC Model Workers' 
Compensation Competitive Rating Act 

BRET A. PRESTON, RES. ASST. 

I am enclosing the portions of Title 24-A MRSA that relate to 
regulation of workers' compensation insurance rates. 

Also enclosed is the NAIC model Workers' Compensation 
Competitive Rating Act. 

I enclose both documents for you, not in response to a 
particular request, but in case they prove helpful to you In 
your deliberations. 



Title 24-A MRSA sections pertaining to workers' compensation 
insurance rate making 

24A § 2361. Title 

This subchapter shall be known and may be cited a~ the 
"Workers' Compensation Rating Act." 

24A § 2362. Workers' compensation rates 

Workers' compensation rates and classifications shall be 
approved, modified, or disapproved by the superintendent 
subject to this chapter. Rates determined by the 
superintendent are maximum rates. Premium rates less than those 
approved may be used if "filed with the superintendent within 5 
days after commencing use. If the superintendent has reason 
to believe that the filing produces rates which are inadequate 
or unfairly discriminatory, he may disapprove them under 
chapter 23 and chapter 25, subchapter I. 

24A § 2362-A. Disclosure of premium information 

All policies issued to employers for workers' compensation 
insurance must disclose clearly to the employer as separate 
figures the base rate, the employer's experience modification 
factor for each year included in the formula pursuant to 
section 2364, the medical, indemnity and administrative 
portions of thepremium"and the portion of the premium 
attributable to the workplace health and safety consultation 
services. 

When a policy is issued to employers for workers' 
compensation insurance, it must be accompanied by.a 
statement disclosing the percentages of premium 
expended during the previous year by the insurer for 
claims paid, loss control and other administrative 
costs, medical provider expenses, insurer and employee 
attorney's fees and private investigation costs. 

24A § 2362-B. Workplace health and safety consultations 

Workplace health and safety consultation services 
provided by workers' compensation insurance carriers to 
employers with an experience rating factor of one or 
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more are subject to the following. 

1. Definitions. As used in this section, unless 
the context otherwise indicates, the following terms 
have the following meanings. 

A. "Workplace health and safety consultations" 
means a service provided to an employer to advise 
and assist the employer in the identification, 
evaluation and control of existing and potential 
accident and occupational health problems. 

2. Standards for workplace health and safety 
consultations. The superintendent shall adopt rules 
establishing the standards for approval of workplace 
health and safety consultations provided to employers 
by insurance carriers, including provision of adequate 
facilities, qualifications of persons providing the 
consultations, specialized techniques and professional 
services to be used and educational services to be 
offered to employers. 

3. Required coverage and premium. All insurance 
carriers writing workers' compensation coverage in this 
State shall offer workplace health and safety 
consultations to each employer as part of the workers' 
compensation insurance policy. The premium for the 
workplace health and safety consultation must be 
identified as a separate amount that must be paid. 

4. Optional purchase from another provider. An 
employer may elect to purchase workplace health and 
safety consultation services from a provider other than 
the insurer. Upon submission by the employer of a 
certificate of completion of workplace health and 
safety consultation services from another approved 
provider, the insurance carrier must refund to the 
employer the portion of the premium attributable to the 
workplace health and safety consultation. 

5. Notification to employer; request for 
consultation services. An insurance carrier writing 
workers' compensation insurance coverage shall notify 
each employer of the type of workplace health and 
safety consultation services available and the address 
or location where these services may be requested. The 
insurer shall respond within 30 days of receipt of a 
request for workplace health and safety consultation 
services. 

6. Reports to employers. In any workplace health 
and safety consultation that includes an on-site visit, 
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the insurer shall submit a report to the employer 
describing the purpose of the visit, a summary of the 
findings of the on-site visit and evaluation and the 
recommendations developed as a result of the 
evaluation. The insurer shall maintain for a period of 
3 years a record of all requests for workplace health 
and safety consultations and a copy of the insurer's 
report to the employer. 

7. Safe workplace responsibility. Workplace 
health and safety consultations provided by an insur~r 
do not diminish or replace an employer's responsibility 
to provide a safe workplace. An insurance carrier or 
its agents or employees do not incur any liability for 
illness or injuries that result from any consultation 
or recommendation. 

24A § 2363. Approval of insurance policies and rates 

The following provisions apply to workers' 
compensation insurance policies and rates. 

1. Policies. Every insurance company or insurer 
issuing workers' compensation insurance policies 
covering the payment of compensation and benefits 
provided for in this subchapter must use only policy 
forms approved pursuant to section 2412. 

2. Determination of rates. Every insurer issuing 
workers' compensation insurance policies shall file 
with the superintendent its classification of risks and 
maximum premium rates, which may not take effect until 
the superintendent has approved them. The 
superintendent shall apply the procedures and standards 
of this section in investigating, reviewing and 
determining just and reasonable rates. The 
superintendent may: 

A. Require the filing of specific rates for 
workers' compensation insurance, including 
classification of risks, experience or any other 
rating information from insurance carriers 
authorized to transact insurance in this State; 

B. Make or cause to be made investigations as the 
superintendent considers necessary to determine 
that the rates to be promulgated are just and 
reasonable; and 
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c. At any time, after public hearing, withdraw 
the superintendent's approval of a previously 
approved rate filing. 

3. Notice of filing. At least 20 days prior to 
any filing for rates under this section, a person 
filing shall notify the superintendent in writing of 
the intention to file and shall disclose the 
approximate amount of a requested increase or decrease 
and a description of major rating rule changes to be 
proposed. Within 10 days of receipt, the 
superintendent shall notify the public by publication 
in a newspaper of general circulation and notify the 
Public Advocate that a rate filing is to be made. 
Restrictions on ex parte communications, as provided 
for in Title 5, section 9055, shall be applicable on 
the date the superintendent receives the notice of 
intention to file. 

4. Contents of filing. A rate filing shall 
include: 

A. Maine premium, loss and loss adjustment 
experience. Maine premium, loss and loss 
adjustment experience must show: 

(1) Data from all carriers writing workers' 
compensation insurance in this State. If a 
company is excluded from the rate level, 
trend, loss development, expense 
determination, classification differentials 
or investment income calculations, that 
company and its market share must be 
identified and an explanation provided for 
its exclusion; 

(2) Premiums calculated at current rate 
level. Whenever on-level factors are used, 
their derivation must be shown. The 
derivation of the percentages of total 
premium written and earned at various rate 
levels must also be shown; 

(3) The amount of premium collected from the 
expense constant. This premium must be 
provided in dollars and as a percentage of 
the standard earned premium and asa 
percentage of net earned premium. If the 
percentage of premium collected in this 
manner is expected to change, the extent of 
the change must be estimated and the details 
of this estimation provided; 
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(4) The amount of premium collected by the 
minimum premium. This premium must be 
provided in dollars and as a percentage of 
standard earned premium and as a percentage 
of earned premium. If the percentage of 
premium collected in this manner is expected 
to change, the extent of the change must be 
estimated and. the details of this estimation 
provided; 

(5) Earned premiums, which must include 
premium collected from the specific disease 
loading. If disease loadings have been 
excluded, a justification must be provided; 

(6) The latest earned premiums and market 
shares for the 10 largest workers' 
compensation insurers, by group, in this 
State; 

(7) The following information on carriers 
deviating from bureau workers' compensation 
rates for each of the last 3 years: 

(a) A list of all deviating carriers; 

(b) The total standard premium written 
at deviated rates; 

(c) The percentage of the entire 
statewide standard premium written at 
deviated rates; 

(d) The total amount of deviations in 
dollars; 

(e) The average percentage deviation 
for deviating companies; and 

(f) The average percentage deviation 
for all carriers; 

(8) The following information on carriers' 
workers' compensation dividend practices for 
each of the last 3 years: 

(a) A list of all carriers issuing 
dividends; 

(b) The total amount of dividends in 
dollars; 
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(c) The average percentage dividend 
issued by carriers issuing dividends; and 

(d) The average percentage dividend 
issued by all carriers; 

(9) All policy year and accident year 
incurred loss data used in the filing, 
provided in the aggregate and also separated 
into paid losses, case-incurred and incurred 
but not reported losses; and 

(10) The related incurred losses for all 
incurred loss adjustment expense data 
contained in the filing; 

B. Credibility factor development and 
application. All information relating to the 
selection of the credibility factors contained in 
the filing shall be provided, which shall include: 

(1) A complete description of the 
methodology used to derive the factors; 

(2) A description of the criteria used to 
select the methodology for inclusion in the 
filing; 

(3) Details on the application of the 
methodology to this filing; and 

(4) A listing of alternative methodologies 
used in other states in filings made during 
the last 2 years; 

C. Loss development factor development and 
application. 

(1) The following loss data at successive 
evaluation dates shall be provided: 

(a) At least the latest available 12 
years of data for matching companies for 
all pairs of successive evaluation 
dates, except that for a rate filing 
made in 1989 and 1990 the data periods 
shall be 10 and 11 years, respectively; 

(b) Data on both a policy year and an 
accident year basis; 
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(c) Data separated into indemnity and 
medical losses as well as combined data; 

(d) Data separated into paid, 
case-incurred, including incurred but 
not reported losses and case-incurred 
excluding incurred but not reported 
portions as well as total losses; 

(e), Reported indemnity, medical, and 
total claims for all years and 
evaluation dates for which loss 
information is provided; 

(f) The latest available 5-unit 
statistical policy years of loss data 
for matching companies for all pairs of 
successive evaluation dates; 

(g) Case-incurred losses, number of 
claims, standard earned premium and 
earned exposures; 

(h) Losses separated into indemnity and 
medical losses; 

(i) Compensable claim experience 
separated into deaths, permanent totals, 
major permanent partials, minor 
permanent partials and temporary totals; 

(j) Current on-level benefit factors 
for each injury type split between 
indemnity and medical; and 

(k) For each policy year, the actual 
average wage and the average wage after 
the application of any payroll 
limitation. 

(2) All information relating to the 
selection of the loss development factors 
contained in the filing shall be provided. 
This information shall consist of: 

(a) A complete description of the 
methodology used to arrive at the 
selected factors; 

(b) A description of alternative 
methodologies used or considered for use 
by the rating bureau in other states 
during the last 2 years; and 
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(c) Specific details regarding the 
application of the criteria used in the 
selection of a methodology for this 
filing; 

D. Trending factor development and application, 
which shall include: 

(1) The following trend information: 

(a) Indemnity and medical trend factor 
calculations based upon both policy year 
data and accident year data from this 
State; 

(b) Indemnity and medical trend factor 
calculations based upon countrywide 
policy year data; 

(c) For the medical trend, separate 
compilations for fee schedule and nonfee 
schedule states on both a policy year 
and an accident year basis; and 

(d) Any econometric projections done of 
claim severity, claim frequency and 
average weekly wages based on models 
used by or in the possession of the 
rating bureau; and 

(2) All information relating to the 
selection of the trend factors contained in 
the filings. This information shall include: 

(a) A complete description of the 
methodology used to derive the selected 
factors; 

(b) A description of alternative 
methodologies used or considered for use 
by the rating bureau in other states; and 

(c) Specific details regarding the 
application of the criteria used in the 
selection of a methodology of this 
filing; 

E. Changes in premium base and exposures. The 
following information shall be provided with any 
filing proposing a change in premium discounts, 
expense constants or minimum premiums: 
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(1) Information on the distribution. by size 
of policy shall be provided so that the 
effects of premium discount, the expense 
constant and the minimum premium rule can be 
calculated. This information shall include 
the number of policies and the dollar amount 
of premium in this state for the latest 
available 3 years separately for stock and 
nonstock companies, and combined using the 
following premium size distribution: 
$0-$199; $200-$299; $300-$499; $500-$999; 
$1,000-$2,999; $3,000-$4,999; $5,000-$9,999; 
$10,000-$24,999; $25,000-$49,999; 
$50,000-$99,999; $100,000-$249,999; and over 
$249,999. Information shall be provided for 
the premium bands affected by the proposed 
changes; and 

(2) Any countrywide distributions of number 
of policies or premium by layer that is used 
in the filing shall be described. Details 
shall be provided concerning how these 
distributions have been used in the rate 
filing, the sources and dates of the 
information used to produce the distributions 
and a description of any adjustments that 
have been made to the distributions; 

F. Limiting factor development and application, 
which shall include the following information: 

(1) Limitations on losses included in the 
statistical data used in the filing; 

(2) Limitations on the extent of the rate 
level change; 

(3) Limitations on the extent of 
classification rate changes; and 

(4) Any other limitations applied; 

G. Overhead expenses. The part of the filing 
pertaining to overhead expenses shall include the 
following: 

(1) The expense provisions used in the 
filing and an explanation of the derivation 
of the expense provisions which shall include 
the following information: 
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(a) A complete description of the 
methodology used to derive the selected 
provisions; 

(b) A description of alternative 
methodologies used or considered for use 
by the rating bureau in other states; and 

(c) Specific details regarding the 
application of the criteria used in the 
selection of a methodology for this 
filing; . 

(2) Support for all the expense, tax and 
profit provisions for the proposed rates, 
under both the current and proposed expense 
provisions. An explanation shall be provided 
concerning why these provisions are 
appropriate for stock and nonstock insurance 
companies; 

(3) Expense experience allocable to the 
coverage of risks in this State, including 
acquisition and field supervision expenses; 
taxes, licenses and fees; general expenses; 
and loss adjustment expenses. Safety 
engineering expense and loss control services 
expense shall be stated separately under 
general expense; 

(4) A description of any adjustments of 
countrywide data to reflect conditions within 
this State and the details of the underlying 
calculations. If the proposed expense 
provisions differ from those indicated by the 
data, an explanation shall be provided; 

(5) A description of how proposed allowances 
for expenses are reviewed each year by 
committees of the rating bureau; 

(6) The dollar amount, if any, of taxes and 
assessments included in the collected loss 
data; 

(7) The details of the derivations of the 
tax multiplier; 

(8) Expense data required by this 
subsection, reported in the aggregate for all 
insurers. The expense data shall be reported 
separately for each of the 10 largest 

-10-



insurers, based on written premium in the 
prior calendar year; 

(9) For each of the 10 largest writers of 
workers' compensation insurance in this 
State, a statement regarding any expense 
reduction activities undertaken in the last 3 
years; and 

(10) The changes and improvements instituted 
in loss control and employee safety 
engineering for the 10 largest carriers, 
based on written premium in the prior 
calendar year. 

If the superintendent finds that state expense 
data is not fully credible, the superintendent may 
consider expense data from outside this State; 

H. Law amendment valuation. For any law changes 
becoming effective during that period in which 
rates will be in effect, or in effect but not 
evaluated in prior rate filings, the following 
information shall be provided: 

(1) A complete description of the 
methodology used to evaluate the law change; 

(2) Identification of assumptions made and 
supporting information for those assumptions, 
both as to information before and after the 
law change; and 

(3) Identification of the source and 
timeliness of data, including identification 
of data from experience within this State and 
data from countrywide or other states; 

I. A showing of the overall statewide rate change 
as well as the amount of the change attributable 
to each of the following: Loss experience; a 
modification of the trend factor; a change in 
expense provisions; law amendments; a change in 
the tax provision; a change in the assessment 
provision; and any other factors. The rate 
changes for each industry group and each 
classification shall also be shown; 

J. The proposed rates for each classification; 
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K. Investment earnings. The following 
information related to anticipated investment 
income shall.be provided: 

(1) Information on the amount of investment 
income earned on loss, loss expense and 
unearned premium reserves in relation to both 
net and standard earned premium for workers' 
compensation in this state calculated for the 
latest 5 years, and the total amount of 
investment income expected to be earned on 
loss, loss expense and unearned premium 
reserves in relation to both net and standard 
premium reserves for workers' compensation 
policies sold in this state during the years 
in which the proposed rates will be in 
effect. The derivation of these calculations 
shall be provided in detail, including the 
amount of the composite reserves of each type 
at the beginning and end of the specified 
years. 

(2) The estimated pay-out pattern of 
compensable injuries and illnesses in this 
state, adjusted to current law; and 

(3) Composite information from the annual 
statement for all workers' compensation 
insurers in this state. The following 
information from the latest 2 annual 
statements shall be provided in the same 
format and detail as the exhibits in 
individual company statements: 

(a) Page 2, Assets, line one through 
the line identified "Totals."; 

(b)· Page 3, Liabilities, Surplus and 
Other Funds, line one through the line 
identified "Totals."; 

(c) Page 4, Underwriting and Investment 
Exhibit, line one through the line 
identified as "Surplus as regards 
policyholders, December 31 current 
year."; 

(d) Exhibit one, Analysis of Assets, 
line one through the line identified 
"Totals."; and 
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(e) Schedule P sections dealing with 
workers' compensation; 

L. An identification of all statistical plans 
used or consulted in preparing this filing. A 
description of the data compiled by each plan 
shall also be provided; 

M. The resulting rates of return on equity 
capital resulting from the selected underwriting 
profit and contingency factor. The derivation of 
all factors used in producing the calculations and 
justification that the rate of return on equity is 
just and reasonable shall be provided; 

N. The level of capital and surplus needed. The 
following information relating to the level of 
capital and surplus must be provided: 

(1) Aggregate premium to surplus ratios and 
reserve to surplus ratios for the latest 5 
calendar years for all carriers writing 
workers' compensation insurance in this 
State; and 

(2) Estimates of comparable ratios for the 
years during which the rates will be in 
effect; and 

O. The following miscellaneous information: 

(1) For the following items, an explanation 
of the purpose for and a detailed description 
of the derivation shall be included: 

(a) Expected loss rate; 

(b) D-ratio; 

(c) Excess loss factors; 

(d) Excess loss adjustment amounts; and 

(e) Table of weighting and ballast 
values; 

(2) The following information relating to 
the derivation of the profit and contingency 
loading contained in the filing shall be 
provided: 
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(a) A complete description of the 
methodology used to arrive at the 
selected loading; 

(b) A description of alternative 
methodologies used or considered for use 
by the rating bureau in other states; and 

(c) Specific details regarding the 
application of the criteria used in the 
selection of a methodology for this 
filing; and 

(3) Information shall also be provided on 
all filings by the rating bureau that have 
been submitted with an underwriting profit 
and contingency loading other than the 
provision used in this filing. The following 
information shall be listed for all such 
filings in the last 3 years: The State; the 
underwriting profit and contingency loading 
submitted; the loading approved; and the 
effective date of the rate. 

For a filing made on or after July 1st in any year, the 
data and information required in paragraphs A, C, D, G, 
K and N shall be for the period ending with the 
immediately preceding calendar year. For a filing made 
prior to July 1st, the data and information required in 
paragraphs A, C, D, G, K and N shall be for the period 
ending with the second preceding calendar year. 

5. Aggregate data. 

5-A. Voluntary and residual market rates. If 
rates and rating factors for the voluntary market and 
the residual market are submitted concurrently, the 
following information shall be included in the filing: 

A. An explanation of the derivation of the rate 
differential, or differentials, among the 
voluntary market rates, the safety pool rates and 
the accident prevention account rates; and 

B. For a filing made on or after July 1st in any 
year, for the 3 calendar years immediately 
preceding the date of filing, the actual written 
premium, earned premium, incurred losses, incurred 
loss adjustment expenses, paid losses and paid 
loss adjustment expenses. For a filing made prior 
to July 1st, the premium loss and expense 
information required by this paragraph shall be 
for the 2nd, 3rd and 4th preceding calendar years. 

-14-



6. Additional information. The superintendent 
may require, at any time, any additional information 
the superintendent deems necessary and may reasonably 
extend the time periods established in subsection 11 to 
allow time to provide that information. 

A. Within 30 days of receipt of a filing, the 
superintendent shall determine if the filing is 
complete. 

(1) If the filing is incomplete, the 
superintendent shall notify the applicant and 
all parties in writing of those deficiencies. 

(2) An applicant shall complete or amend the 
filing within 30 days of that written 
notice. Upon motion by the applicant made 
within the 3D-day period and upon a showing 
of good cause, the superintendent may extend 
the 3D-day period as the superintendent deems 
appropriate. 

(3) An action or inaction by the 
superintendent under this paragraph does not 
constitute a sUbstantive finding that the 
information in the filing is sufficient to 
establish that any action or relief should be 
granted or that any facts have been proven or 
limit the superintendent's authority to 
request further information or data. 

B. If the applicant fails to furnish the 
information within the time prescribed, the 
superintendent may issue an order dismissing the 
filing. 

C. For all purposes, the date of completing the 
filing shall be deemed the date on which the last 
document that made the filing complete was 
received by the superintendent, except that the 
superintendent may treat the day that the 
incomplete filing was filed as the filing date if 
the incompleteness is found to be immaterial or 
not to have delayed, impeded or interfered with 
the ability of the superintendent, bureau or any 
party to respond to, investigate or process the 
filing. 

7. Standard for approval. This subsection 
applies to determination of just and reasonable rates 
for a filing. 
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A. The superintendent shall establish rates, 
based on the filing and sworn testimony, which 
are, in addition to any other requirements: 

(1) Just and reasonable and not excessive, 
inadequate or unfairly discriminatory; and 

(2) Based only on a just and reasonable 
profit. 

B. In establishing just and reasonable rates, the 
superintendent shall consider: 

(1) When applicable, the reasonableness of 
any return on capital and surplus allocable 
to the coverage of risks in this State; 

(2) The reasonableness of the amounts of 
capital and surplus allocable to the coverage 
of risks in this State; 

(3) The reported investment income earned or 
realized from funds generated from business 
in this State; 

(4) The reported loss reserves, including 
the methods and the interest rates used in 
determining the present value for reported 
reserves and the use of those reserves in the 
determination of the proposed rates; 

(5) The reported annual losses and loss 
adjustment expenses; 

(6) The measures taken to contain costs, 
including loss control, loss adjustment and 
employee safety engineering programs; 

(7) The relationship of the aggregate amount 
of operating expenses reported by all 
carriers to the annual operating expenses 
reported in the filing and the annual 
insurance expense exhibits filed by each 
carrier with the superintendent; 

(8) The impact of operating and management 
efficiency of the carriers on expense levels 
and the effect of variations in expense 
levels on rates; and 
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(9) Any premium surcharges or credits 
ordered by the superintendent pursuant to 
section 2367. 

C. The justness and reasonableness of rates shall 
be determined for the period in which the rates 
are in effect. Deficits in the residual market in 
any preceding year may not be included in the 
determination of rates. 

D. The filer shall have the burden of proving 
that the rates meet the requirements of this 
chapter and chapter 23. 

E. The superintendent may not approve an increase 
or decrease in rates unless he finds that the 
information supplied in the filing and sworn 
testimony is accurate and sufficient to meet the 
requirements of this section. 

F. For the introduction of a new rate for a new 
classification or the adjustment of a single rate 
for an existing classification, the requirements 
of paragraph A, subparagraph (1); subsection 2; 
subsection 4, paragraphs B to E; and subsections 
8, 10, 13 and 14 shall apply~ The superintendent 
shall establish the new rate at a level which is 
not unfairly discriminatory in relation to the 
currently approved rates for other 
classifications. 

7-A. Fee for serv1c1ng residual market. In every 
rate filing in which a rating bureau requests a rate 
adjustment, the superintendent shall take evidence on 
the issue of whether the fee for servicing the residual 
market is reasonable. Concurrent with the decision on 
the rate adjustment, the superintendent shall issue a 
decision on whether the fee is reasonable, taking into 
account the rate adjustment approved. If the 
superintendent determines that the fee is not 
reasonable, the superintendent shall order an 
adjustment to the fee, as necessary, to ensure that the 
fee is reasonable. The superintendent shall adopt 
rules establishing standards for the performance of 
adjustment services and requiring that servicing fees 
for individual insurance carriers be separately 
reviewed. 

8. Public record. A rate filing shall be a 
public record and shall be available for public review 
and inspection. 
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9. Public Advocate participation. The Public 
Advocate shall-participate as follows. 

A. The Public Advocate, as appointed under Title 
35-A, section 1701, shall be a party to the 
proceeding resulting from each rate filing made 
under this section. A copy of the filing shall be 
served on the Public Advocate at the same time as 
it is filed with the superintendent. 

B. A party filing for a rate change under this 
section shall pay to the superintendent at the 
time of filing a filing fee of $50,000, that the 
superintendent shall immediately credit to the 
Public Advocate. The fee must be segregated and 
expended for the purpose of employing outside 
consultants and of paying other expenses to 
fulfill the requirements of this subsection. Any 
portion of the fee not so expended must be 
returned to the filer. In addition, the party 
filing for a rate change shall pay the 
superintendent at the time of filing an additional 
fee of $15,000 to cover the salaries of Public 
Advocate staff for the purpose and period of the 
staff involvement in the rate proceeding. The 
superintendent shall transfer this fee, and any 
other fees received for staff salaries, to the 
Public Advocate Regulatory Fund established 
pursuant to Title 35-A, section 116, subsection 8. 

10. Information for parties and intervenors. A 
party or intervenor may make written application to the 
superintendent for an order that a filer produce 
information relevant to whether the filing meets the 
requirements of this Title, except for information 
relating to a particular claim or information which is 
unduly burdensome or repetitious. If the party filing 
fails to furnish the information within the time 
prescribed by the superintendent, the party or 
intervenor making the request may make written 
application to the superintendent for an order 
dismissing the filing. If, after a hearing, the 
superintendent determines that the failure to furnish 
the information was without good cause, he shall issue 
an order for dismissal of the filing. 

11. Public hearing. The superintendent shall 
hold a public hearing as provided in sections 229 to 
235 on each filing. The public hearing shall be 
conducted no sooner than 30 days and no later than 60 
days of the date the rate filing is deemed complete by 
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the superintendent, unless the superintendent extends 
these limits under subsection 6. The superintendent 
shall establish just and reasonable rates and state his 
findings in a written order issued within 90 days from 
the date the filing is completed, unless he extends 
this limit under subsection 6. If the superintendent 
denies or dismisses a filing, any further filing shall 
be deemed to be a new filing, subject to this public 
hearing requirement. 

12. Subsequent filing. A person may not file a 
rate filing within 180 days of receiving a rate 
increase or decrease. If a filing has been disapproved 
by the superintendent, the requirements of this 
subsection shall not operate to delay a new filing and 
the data required by subsection 4, paragraph A, shall 
only be required for each of the 3 most recent calendar 
years for which data are available. 

13. Procedure; rules. Subject to the applicable 
requirements of the Maine Administrative Procedure Act, 
Title 5, chapter 375, the superintendent may adopt 
rules establishing procedures for the administration of 
this section, including, procedures governing 
submission of petitions for intervenor status, 
prefiling of testimony and exhibits, information 
requests, subpoenas, prehearing conferences and conduct 
of hearings. 

14. Costs. For the purpose of determining 
whether a filing meets the requirements of this 
section, the superintendent may employ outside 
consultants. The organization or insurer making the 
filing shall be responsible for the reasonable costs 
related to the review of workers' compensation rate 
filings, including conduct of the hearing. 

24A § 2364. Uniform classification system; experience 
and merit rating plans 

1. Uniform plans. Every workers' compensation 
insurer, including self-insurers, shall adhere to a 
uniform classification system and uniform experience 
rating plan filed with the superintendent by an 
advisory organization. An insurer may develop 
subclassifications of the unif6rm classification system 
on which a rate may be made provided that: 

A. A subclassification must be filed with the 
superintendent 30 days prior to its use; and 
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B. The superintendent may disapprove a 
subclassification if: 

(1) The insurer fails to demonstrate that 
the data produced may be reported consistent 
with the uniform statistical plan and 
classification system; or 

(2) The proposed subclassification: 

(a) Is not reasonably related to the 
exposure; 

(b) Is not adequately defined; 

(c) Has not been shown to distinguish 
among insureds based on the potential 
for or hazard of loss; or 

(d) Is likely to be unfairly 
discriminatory. 

2. Statistical advisory organization. The 
superintendent shall designate an advisory organization 
to assist in gathering, compiling and reporting 
relevant statistical information. Every workers' 
compensation insurer shall record and report its 
workers' compensation experience to the designated 
advisory organization as set forth in the uniform 
statistical plan. The organization designated pursuant 
to section 2371, subsection 1, shall collect and 
compile data for employers who are self-insured. 

3. Manual rules. The designated advisory 
organization shall develop and file manual rules, 
subject to the approval of the superintendent, which 
are reasonably related to the recording and reporting 
of data pursuant to the uniform statistical plan, 
uniform experience rating plan and uniform 
classification system. 

4. Experience and merit rating plans. An 
experience or merit rating plan shall contain 
reasonable eligibility standards and provide adequate 
incentives for loss prevention and for sufficient 
premium differentials to encourage safety. The 
experience rating plan shall provide reasonable and 
equitable limitations on the ability of policyholders 
to avoid the impact of past adverse claims experience 
through change of ownership, control, management or 
operation. 
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A. (TEXT EFFECTIVE UNTIL 1/1/92) The uniform 
experience rating plan shall be the exclusive 
means for providing prospective premium 
adjustments based upon the past claim experience 
of an individual insured. 

A. (TEXT EFFECTIVE 1/1/92) The uniform 
experience rating plan must be the exclusive means 
for providing prospective premium adjustments 
based upon the past claim experience of an 
individual insured. The experience rating plan 
must provide that the claims experience for the 3 
most recent years for which data is available be 
considered on the following basis. 

(1) The claims and exposure for the most 
recent year for which data is available must 
be given 40% weight. 

(2) The claims and exposure for the 2nd most 
recent year for which data is available must 
be given 35% weight. 

(3) The claims and exposure for the 3rd most 
recent year for which data is available must 
be given 25% weight. 

If data is available for only 2 years of claims 
experience, the weighting must be 60% for the most 
recent year and 40% for the 2nd most recent year. 

B. Insurers may file rating plans that provide 
for retrospective premium adjustments based on an 
insured's past experience. Except as provided in 
section 2366, subsection 7, in both the voluntary 
market and the residual market, retrospective 
rating plans shall be voluntary and shall not be 
used without the prior consent of the insured. 

C. If an insured is not eligible for an 
experience rating plan, a merit rating plan shall 
be applied using the following guidelines. 

(1) A plan shall provide for the following 
minimum credits or maximum debits to be 
applied to the otherwise applicable manual 
premium, based on the number of lost-time 
claims of the insured during the most recent 
3-year period for which statistics are 
available: 
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(a) No claims or a loss ratio of less 
than 1.0, an 8% credit; 

(b) One claim resulting in a loss ratio 
greater than 1.0, no credit or debit; 
and 

(c) Two or more claims resulting in a 
loss ratio greater than 1.0, an 8% 
debit. 

(2) The insurer shall notify the insured of 
the premium adjustment and the reason for the 
adjustment. 

C-l. (TEXT EFFECTIVE 1/1/92) An experience or 
merit rating plan may not permit in the 
calculation of experience modification factors 
consideration of those lost-time cases 
attributable to work-related injuries that are 
aggravations of or that combine with any prior 
lost-time work-related injury to produce an 
incapacity. The superintendent shall adopt rules 
to protect employers from the impact of these 
subsequent injury claims and to equitably 
compensate insurers that provide coverage to these 
employers. 

D. The superintendent shall report to the joint 
standing committee of the Legislature having 
jurisdiction over insurance by January 30, 1989, 
regarding the operation of the merit rating plan 
in paragraph C. The report shall include the 
number of insureds using the merit rating plan, 
the number receiving either a debit or credit, and 
any recommendations on ways to improve the 
effectiveness of the merit rating law. 

24A § 2365. Optional deductibles 

1. Optional deductible. Each insurer transacting 
or offering to transact workers' compensation insurance 
in this State shall offer optional deductibles to 
employers not subject to section 2366, subsection 6, 
which may be used upon election by the insured. 

A. Deductibles shall be available for indemnity 
benefits in amounts of $1,000 and $5,000 a claim 
and such other reasonable amounts as may be 
approved by the superintendent. 
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B. The deductible form shall provide that the 
claim shall be paid by the applicable insurer, 
which shall then be reimbursed by the employer for 
any deductible amounts paid by the carrier. The 
employer shall be liable for reimbursement up to 
the limit of the deductible. 

C. An insurer shall not be required to offer a 
deductible to an employer if, as a result of a 
credit investigation, the insurer determines that 
the employer is not sufficiently financially 
stable to be responsible for the payment of 
deductible amounts. 

24A § 2365-A. Medical expense deductibles 
(WHOLE SECTION TEXT EFFECTIVE 1/1/92) 

Each insurer transacting or offering to transact 
workers' compensation insurance in this state shall 
offer deductibles for medical expenses as follows. 

1. Optional deductible of $250. To employers who 
are not experience-rated, insurers shall offer a 
deductible of $250 per occurrence. 

2. Optional deductible of $250 or $500. To 
employers whose premium is between 100% and 500% of the 
premium qualifying for experience rating and to all 
employers in the logging and lumbering industries, 
including employers of drivers, and sawmill industries, 
insurers shall offer a deductible of $250 or $500 per 
occurrence. 

3. Mandatory deductible of $500. Except for 
employers that qualify under subsections 1 and 2, 
insurers shall provide a deductible of $500 per 
occurrence to employers of more than 10 employees whose 
premium is over 500% of the premium qualifying for 
experience rating. 

24A § 2366. Workers' compensation insurance residual 
market mechanism 

1. Participation. All insurers authorized to 
write workers' compensation and employers' liability 
insurance in this state shall participate in the 
workers' compensation insurance residual market 
mechanism, which is composed of an Accident Prevention 
Account and a Safety Poo1. The residual market 
mechanism is not a state fund and the State shall have 
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no proprietary interest in it or in any contributions 
made to it. This mechanism shall be exempt from any 
budgetary control or supervision by state agencies, 
except to the extent an insurance company is supervised 
or controlled by state agencies. 

l-A. Rules. The superintendent shall adopt rules 
for the purpose of encouraging workers' compensation 
insurers to take workers' compensation policies out of 
the residual market by establishing credits applicable 
to any assessments that may be ordered under section 
2367 or by any other means. The criteria for applying 
credits must include consideration for policies taken 
out of the residual market prior to as well as after 
the effective date of the rules. 

2. Accident Prevention Account; eligibility. 
Eligibility for insurance from the Accident Prevention 
Account shall be as follows. 

A. The Accident Prevention Account shall be an 
insurance plan that provides for the equitable 
apportionment among insurers of insurance which 
may be afforded applicants who are entitled to, 
but unable to, procure that insurance through 
ordinary methods because of their demonstrated 
accident frequency problem, measurably adverse 
loss ratio over a period of years or demonstrated 
attitude of noncompliance with safety 
requirements. 

B. (TEXT EFFECTIVE UNTIL 1/1/92) An employer is 
eligible for insurance from the Accident 
Prevention Account if: 

(1) The employer has a loss ratio greater 
than 1.00 over the last 3 years for which 
data is available; and 

(2) The employer has attempted to obtain 
insurance in the voluntary market and has 
been refused by at least 2 insurers which 
write that insurance in this state. For the 
purpose of this section, an employer shall be 
considered to have been refused if offered 
insurance only under a retrospective rating 
plan or plans. 

B. (TEXT EFFECTIVE 1/1/92) An employer is 
eligible for insurance from the Accident 
Prevention Account if: 
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(1) The employer has at least 2 lost-time 
claims over $10,000 and a loss ratio greater 
than 1.00 over the last 3 years for which 
data is available; and 

(2) The employer has attempted to obtain 
insurance in the voluntary market and has 
been refused by at least 2 insurers that 
write that insurance in this State. For the 
purpose of this section, an employer is 
considered to have been refused if offered 
insurance only under a retrospective rating 
plan or plans. 

3. Safety Pool; eligibility. Eligibility under 
the Safety Pool shall be as follows. 

A. (TEXT EFFECTIVE UNTIL 1/1/92) The Safety Pool 
is an insurance plan that provides for an 
alternative source of insurance for employers with 
good safety records and is intended to operate 
within the framework of the voluntary insurance 
market. 

A. (TEXT EFFECTIVE 1/1/92) The Safety Pool is an 
insurance plan that provides for an alternative 
source of insurance for employers with good safety 
records. 

B. (TEXT EFFECTIVE UNTIL 1/1/92) An employer 
shall be eligible for the Safety Pool if that 
employer: 

(1) Has had no more than one lost-time claim 
in the last 3 years for which data is 
available, regardless of the resulting loss 
ratio; 

(2) Has a loss ratio which does not exceed 
1.0 over the last 3 years for which data is 
available; or 

(3) Has been in business for less than 3 
years, provided that the eligibility shall 
terminate if his loss ratio exceeds 1.0 at 
the end of any year. 

B. (TEXT EFFECTIVE 1/1/92) An employer is 
eligible for the Safety Pool if that employer: 
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(1) Has had no more than one lost-time claim 
in the last 3 years for which data is 
available, regardless of the resulting loss 
ratio; 

(2) Has a loss ratio that does not exceed 
1.0 or has had no more than one lost-time 
claim over $10,000 over the last 3 years for 
which data is available; or 

(3) Has been in business for less than 3 
years, provided that the eligibility 
terminates if the employer's loss ratio 
exceeds 1.0 and the employer has at least 2 
lost-time claims over $10,000 each at the end 
of any year. 

C. A member of the Safety Pool who fails to meet 
eligibility requirements under paragraph B shall 
be ordered to leave the Safety Pool after notice 
under Title 39, section 23, subsection 1. 

4. Plan of operation. The superintendent shall 
adopt rules pursuant to Title 5, chapter 375, 
subchapter II, establishing a plan of operation for the 
residual market mechanism. The plan of operation shall 
contain those terms which the superintendent in his 
discretion deems necessary. 

A. The plan shall include an experience rating 
system and merit rating plan providing that the 
premium of each employer in the account is 
modified either prospectively or retrospectively. 
An experience modification shall only be applied 
to the manual rate of the plan. The sensitivity 
of a rating system may vary by size of the risk 
involved. 

A-I. The plan must include a procedure to handle 
appeals filed pursuant to Title 39, section 106, 
subsection 2, paragraph B. 

B. The plan provides for premium surcharges for 
employers in the Accident Prevention Account based 
on their specific loss experience within a 
specified period or other factors which are 
reasonably related to their risk of loss. 

(1) No premium surcharge may be applied to a 
risk whose threshold loss ratio is less than 
1.00. The threshold loss ratio is based on 
the ratio of "L" to "PH where: 
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(a) "L" is the actual incurred losses 
of a risk during the previous 3-year 
experience period as reported, except 
that the largest single loss during the 
3-year period is limited to the amount 
of premium charged for the year in which 
the loss occurred; and 

(b) "P" is the premium charged to a 
risk during that 3-year period. 

(2) Premium surcharges apply to a premium 
that is experience or merit rating modified. 

(3) Premium surcharges are based on an 
insured's adverse deviation from expected 
incurred losses in this State. The surcharge 
is based on the ratio of "A" to "B" where: 

(4) 

Ratio 

Less 
1. 20 
less 
1. 30 
less 
1. 40 
less 
1. 50 

(a) "A" is the actual incurred losses 
of a risk during the previous 3-year 
experience period as reported; and 

(b) "B" is the expected incurred losses 
of a risk during that period as 
calculated under the uniform experience 
or merit rating plan multiplied by the 
risk's current experience or merit 
rating modification factor. 

The premium surcharge is as follows: 

of "A" to "B" Surcharge 

than 1. 20 None 
or greater, but 
than 1. 30 5% 
or greater, but 
than 1. 40 10% 
or greater, but 
than 1. 50 15% 
or greater 20% 

C. Commissions under a plan shall be established 
at a level that is neither an incentive nor a 
disincentive to place an employer in the residual 
market. 

D. In addition to factors in paragraphs A to C, 
any servicing contract shall be approved on the 
basis of acceptable price and performance. 

-27-



E. If after notice and hearing the superintendent 
determines that insurers are unwilling to provide 
services which are reasonably necessary for the 
operation of the plan, the superintendent may 
award service contracts within various areas of 
the state on the basis of acceptable price and 
performance. If the superintendent chooses to 
award such contracts, the specifications shall 
give special consideration to loss control, safety 
engineering and any other factor that affects 
safety. 

F. The superintendent shall report to the joint 
standing committee of the Legislature having 
jurisdiction over insurance by January 30, 1989, 
regarding the servicing fee and performance of the 
servicing insurer. The report shall include 
recommendations regarding the institution of a 
bidding process to award servicing. contracts. 

5. Rates. Rate filings for rates in the Accident 
Prevention Account and the Safety Pool shall be made 
together and shall be subject to section 2363. 

A. A rate filing for the residual market shall 
include experience and merit rating plans. The 
experience rating plan shall be the uniform 
experience rating plan. The merit plan shall 
provide the maximum credits possible to Safety 
Pool members on the basis of individual loss 
experience, including frequency and severity, 
consistent with this chapter and sound actuarial 
principles. 

B. The superintendent shall review the rates, 
rating plans and rules, including rates for 
individual classifications and subclassifications, 
in the Accident Prevention Account and the Safety 
Pool at least once every 2 years and may review 
rates more frequently if necessary. 

C. (TEXT EFFECTIVE 1/1/92) In a residual market 
rate proceeding, the superintendent may order 
payment of dividends to insureds in the Safety 
Pool to the extent that the pool's experience 
supports them. The superintendent may adopt rules 
establishing a dividend plan for the Safety Pool 
to provide an incentive for implementation of 
safety programs by insureds in the pool. The 
superintendent may employ outside consultants to 
assist in the development of these rules, the 
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costs of which must be paid by the Safety 
Education and Training Fund established under 
Title 26, section 61 to the extent that funds are 
available. 

6. Mandatory deductible. A deductible applies to 
all workers' compensation insurance policies issued to 
employers in the Accident Prevention Account that meet 
the following qualifications: 

A. A net annual premium of $20,000 or more 
subject to adjustment pursuant to this section in 
this State; 

B. A premium not subject to retrospective rating; 
and 

C. The employer's threshold loss ratio, as 
determined under subsection 4, paragraph B, 
subparagraph (1), is 1.00 or greater. 

The deductible is $1,000 a claim but applies only to 
wage loss benefits paid on injuries occurring during 
the policy year. In no event may the sum of all 
deductibles in one policy year exceed the lesser of 15% 
of net annual premium or $25,000. Each loss to which a 
deductible applies must be paid in full by the 
insurer. After the policy year has expired, the 
employer shall reimburse the insurer the amount of the 
deductibles. This reimbursement must be considered as 
premium for purposes of cancellation or nonrenewal. 

For purposes of calculations required under this 
section, losses must be evaluated 60 days from the 
close of the policy year. 

Beginning July 1, 1991, the superintendent shall, by 
rule, annually adjust the $20,000 premium level 
established in this subsection to reflect any change in 
rates for the Accident Prevention Account and any 
change in wage levels in the preceding calendar year. 
Changes in wage levels are determined by reference to 
changes in the state average weekly wage, as computed 
by the Department of Labor, Bureau of Employment 
Security. Any adjustment is rounded off to the nearest 
$1,000 increment. 

This subsection takes effect on the effective date of 
the first approved rate filing after the effective date 
of this Act. 
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7. Mandatory retrospective rating. The 
superintendent may impose retrospective rating plans 
under the following circumstances: 

A. The superintendent shall by rule establish 
standards governing the application of 
retrospective rating plans whereby the 
superintendent may order, after hearing, a 
retrospective rating plan for an employer in the 
Accident Prevention Account who has sufficient 
size in terms of premium and number of employees 
to warrant such rating and: 

(1) For the 3 most recent years for which 
data is available, an experience modification 
factor and a loss ratio which may indicate a 
serious problem of workplace safety; or 

(2) A demonstrated record of repeated 
serious violations of workplace health and 
safety regulations adopted under the Maine 
Revised Statutes, Title 26, chapter 6, or the 
United states Code, Title 29, Chapter 15, 
whichever is applicable. 

B. In no event may the maximum premium, including 
any applicable surcharge under this section, 
exceed 150% of standard premium. 

7-A. (TEXT EFFECTIVE 1/1/92) Credits for 
qualifying safety programs. The superintendent shall 
adopt rules to establish dividend plans and premium 
credits between 5% and 15% of net annual premiums for 
policyholders that establish or maintain qualifying 
safety programs. The rules must identify the 
classifications by which policyholders are eligible for 
the credits and establish criteria for qualifying 
safety programs and procedures to be followed by 
servicing carriers in approving and auditing compliance 
with the safety programs. The superintendent may 
employ outside consultants to assist in the development 
of rules under this subsection, the costs of which must 
be paid by the Safety Education and Training Fund 
established under Title 26, section 61 to the extent 
that funds are available. 

8. Contracts; consultants. The superintendent 
may, in the superintendent's discretion, enter into 
contracts for the provision of any services necessary 
or appropriate to the operation of the residual market 
mechanism and may retain consultants to provide such 
other technical and professional services as the 
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superintendent may require for the discharge of the 
superintendent's duties. 

9. Report. Beginning in 1989, the superintendent 
shall annually issue a report on or before April 1st, 
to the Governor, the President of the Senate and the 
Speaker of the House of Representatives. The report 
shall include at least the following information 
relating to the Safety Pool: 

A. The percentage of total insured premium in 
this State written in the Safety Pool; 

B. The percentage of all insured employers in 
this State written in the Safety Pool; 

C. The number of employers in the Safety Pool and 
the number who have entered or left; 

D. The total earned premium, paid losses, 
reserves and incurred losses; and 

E. The investment income of the Safety Pool and 
its method of allocation or determination. 

10. Rules. The superintendent shall adopt rules 
to provide for an equitable distribution among insurers 
of any deficit or surplus in the residual market not 
subject to section 2367. The rules must give due 
consideration to efforts by individual insurers to 
underwrite risks in the voluntary market. 

11. (TEXT EFFECTIVE 1/1/92) Producer fees. The 
servicing carrier in the residual market shall pay a 
fee to the producer designated by the employer on 
renewed policies upon payment of premium due. The fee 
must be 4% of the first $5,000 of renewal premium and 
2.5% of renewal premium in excess of $5,000. The fee 
must be based on the state standard premium. 

24A § 2367. Workers' compensation rates; annual 
surcharges and credits 

Beginning in 1990, the superintendent shall 
annually determine whether premiums collected from 
risks in the residual market and investment income 
allocable to those premiums are greater or less than 
the incurred losses and expenses associated with that 
market. The superintendent shall hold a hearing before 
making the determination and issue the determination by 
the earlier of June 1st or the date of decision 

-31-



concerning any request for a rate change pending before 
the superintendent on January 1st of that year. In 
establishing surcharges under this section, the 
superintendent may approve application of surcharges to 
policies issued on or after January 1st, but prior to 
the date of the superintendent's order, provided that 
the policies contain language approved by the 
superintendent that is sufficient to notify 
policyholders that they may be subject to surcharges 
approved after the effective date of their policies. 
For purposes of this section, the residual market is 
the Accident Prevention Account and the Safety Pool. 
For purposes of this section, "deficit" means the 
amount by which incurred losses and expenses associated 
with the residual market exceed premiums collected from 
risks in that market and investment income allocable to 
those premiums. The superintendent shall also 
determine whether insurers have in good faith made 
their best efforts to maximize the number of risks in 
the voluntary market for workers' compensation 
insurance in the State. The superintendent may make 
timely and appropriate requests for any data determined 
necessary by the superintendent to make these 
determinations. 

In making the determinations required by this 
section, the superintendent shall apply statutory 
insurance accounting standards and utili~e sound 
actuarial principles. In making these determinations, 
no losses for policies issued prior to January I, 1988, 
shall be considered. Each review shall be on a 
policy-year basis and apply to the policy year prior to 
the year in which the review is being made and all 
other prior policy years beginning on or after January 
I, 1988. The calculations and determinations-required 
of the superintendent shall be made on a cumulative 
basis for each policy year under consideration such 
that each year's determination shall be based on all 
available data relating to a given policy year. For 
each year under review, the superintendent shall 
determine the following. 

1. Premium surplus. If the superintendent 
determines that premiums collected from the insureds in 
the residual market and investment income allocable to 
those premiums are greater than the incurred losses and 
expenses attributable to the risks in that market, the 
superintendent shall order an appropriate credit 
applied to the premiums paid by policyholders in the 
residual market and employers who were policyholders 
during the policy year for which the surplus was 
determined but who have since become self-insured. 
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2. Premium deficit. Payment of any premium 
deficit is determined in the following manner. 

A. If the superintendent determines that premiums 
and investment income attributable to those 
premiums are less than incurred losses and 
expenses in the residual market, the 
superintendent shall then determine the rate of 
return for the insurance industry in the entire 
Maine workers' compensation market. If the rate 
of return is found, considering all relevant 
factors, to be less than reasonable, the 
superintendent shall order a surcharge on premiums 
paid by insureds in both the voluntary and 
involuntary markets and employers who were in 
either market during the policy year for which the 
deficit was determined but who have since become 
self-insured. 

B. Any deficit determined by the superintendent 
pursuant to paragraph A is not the responsibility 
of the insurers on an individual or collective 
basis but is the financial obligation of all 
insured employers in the State, including 
employers who were insured during the policy year 
for which the deficit has been determined but who 
have since become self-insured. The surcharge 
must be an amount at least to offset the adverse 
cash flows resultant from the deficiency, provided 
that the application of the surcharge does not 
produce a rate of return in excess of a just and 
reasonable profit in the entire Maine workers' 
compensation market. In any event, the amount of 
the surcharge in any year must be at least equal 
to the investment income that would be earned in 
the 12 months following the surcharge on any 
portion of the deficit that is not recovered by 
surcharge in that year, except that the 
superintendent is not required to order this 
minimum amount in the first policy year in which a 
deficit is determined with respect to a policy 
year. 

c. Beginning in 1991, the superintendent, after 
hearing and only if the rates in the entire 
workers' compensation market are inadequate to 
produce a reasonable rate of return, shall 
determine as of March 15th of each year whether 
insurers have in good faith made their best 
efforts to maximize the number of risks in the 
voluntary market. If the superintendent's 
determination is affirmative, the surcharge in 
paragraph A applies. 
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If the determination is negative, then the 
superintendent shall determine the percentage of 
workers' compensation insurance, by premium 
volume, that has been written voluntarily 
statewide. If the premium volume in the voluntary 
market is greater than or equal to the amount 
specified in the table below, then the surcharge 
in paragraph A applies. 

Policy Year 

1989 
1990 
1991 and later 

Premium Volume 

50% 
60% 
70% 

If the superintendent determines that the 
percentage of premium in the voluntary market is 
less than the percentage in the table above, the 
deficit collectible from insured employers is 
reduced as follows: for each reduction of 5%, or 
part thereof, below the req~ired percentage, the 
total deficit amount is reduced by 10% subject to 
a maximum reduction of 50% of the deficit. 

3. Application of credit or surcharge. Credits 
or surcharges ordered by the superintendent apply to 
policies issued or renewed during the calendar year 
after the order of the superintendent is issued or for 
such other period as the superintendent may order. In 
the case of an employer who was insured during the 
policy year for which the surplus or deficit has been 
determined but who is self-insured in the year in which 
the surcharge or credit is ordered, individually or as 
part of a group, the surcharge must be applied to the 
lowest of the: 

A. Discounted standard premium applicable to the 
employer for the period during which the employer 
was insured in the policy year the deficit was 
created; 

B. Manual premium applicable to the employer for 
the year prior to the year to which the surcharge 
is applied, multiplied by a fraction, the 
numerator of which is the number of days the 
employer was insured in the policy year the 
deficit was created and the denominator of which 
is 365; or 

C. Discounted standard premium applicable to the 
employer for the year prior to the year to which 
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the surcharge is applied, multiplied by a 
fraction, the numerator of which is the number of 
days the employer was insured in the policy year 
the deficit was created and the denominator of 
which is 365. 

The superintendent shall adopt rules to determine the 
method of collecting any surcharge or paying any credit 
ordered with respect to self-insured employers subject 
to surcharge or credit. 

4. Rules regarding distribution of deficit. The 
superintendent shall promulgate rules which provide for 
the equitable distribution among insurers of the 
portion of any deficit not surcharged to insured 
employers, provided that the regulations shall give due 
consideration to efforts by individual insurers to 
underwrite risks in the voluntary market. 

5. Review of market. The superintendent shall 
review, on an annual basis, the operation of the entire 
market to determine the effectiveness of section 2367. 
The superintendent may make such recommendations, on a 
prospective basis, to the joint standing committee of 
the Legislature having jurisdiction over insurance as 
he deems appropriate. 

6. Report regarding self-insurers and other 
employers. 

7. Public Advocate participation. The Public 
Advocate may participate as follows. 

A. The Public Advocate, as appointed under Title 
35-A, section 1701, may participate as a party in 
the hearing in which the superintendent makes the 
determinations required by this section. The 
Public Advocate may make timely and appropriate 
requests for data necessary to participate in 
those determinations. 

B. At the time the superintendent begins the 
proceeding required by this subsection, the 
insurance carriers participating in the proceeding 
shall pay to the superintendent a fee of $20,000, 
which the superintendent shall immediately credit 
to the Public Advocate. If the insurance carriers 
file the data necessary for the superintendent's 
determination under this section at the same time 
as the carriers file for a rate change under 
section 2363, the carriers shall be required to 
pay a fee of only $10,000. The fee is to be 
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segregated and expended for the purpose of 
employing outside consultants and paying other 
expenses, including staff salaries, to fulfill the 
requirements of this subsection. Any portion of 
the fee not so expended is to be returned to the 
insurance carrier. 

7-A. Exemption from 1990 surcharge. 
Notwithstanding this section, employers who were 
policyholders during the policy year for which the 
deficit was determined but who are self-insured in 
are not subject to any surcharge ordered in 1990. 
subsection does not exempt those employers from 
surcharges ordered after 1990 with respect to the 
deficit determined for the policy year beginning 
January I, 1988. 

8. Limit on deficits or surpluses. 

1990 
This 

Notwithstanding any provision of this section, neither 
a surcharge or credit may be applied with respect to 
deficits or surpluses arising from policies issued to 
employers on or after January 1st of the policy year 
following a determination by the superintendent that: 

A. No deficit exists in the residual market 
regarding one or more policy years under review; 
or 

B. The rate of return in the entire Maine 
workers' compensation market, as determined for 
the purposes of this section, is just and 
reasonable consistent with sUbsection 2, 
paragraphs A and B. 

9. Final determination of deficit or surplus; 
timetable for surcharge or credit. In making the 
annual determination required by this section, the 
superintendent shall make a final determination of the 
deficit or surplus for any policy year with respect to 
which the superintendent has received 7 complete annual 
evaluations of residual market policy year experience. 
Regardless of receipt of 7 complete evaluations, the 
superintendent shall make a final determination 
regarding a policy year no later than the 8th ~alendar 
year following the close of the policy year under 
review. If the superintendent determines that there is 
a surplus for that policy year, the superintendent 
shall order a credit under subsection 1. If the 
superintendent determines that there is a deficit for 
that policy year, the superintendent shall establish a 
schedule of surcharges to recover the remainder of the 
deficit for that policy year over a period not to 
exceed 10 years, except that in each year application 
of the surcharge is subject to subsection 2. 
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24A § 2368. Safety groups 

A safety group shall be an insured plan that 
provides for an alternative source of insurance for 
members of an organization or association. An insurer 
may issue a workers' compensation and employers' 
liability policy or policies insuring a safety group if 
the following requirements are met. 

1. Filings. The organization or association 
shall file with the superintendent: 

A. A copy of its articles of incorporation and 
bylaws or its agreement of association and rules 
governing the conduct of its business, all 
certified by the custodian of the originals; 

B. An agreement that only members of the 
organization or association shall be eligible for 
insurance as a member of the group and that it 
will notify its insurers within 10 days if any 
member fails to remain a member in good standing 
in accordance with the standards and rules of the 
organization or association; 

C. A description of the operation and makeup of a 
safety committee which, by means of education and 
otherwise, will seek to reduce the incidence and 
severity of accidents or claims; and 

D. If a group policy, an agreement in writing 
duly executed guaranteeing that, if the insurer 
notifies the safety group of the nonpayment of a 
premium by an insured member within 60 days after 
the premium was due, the safety group will pay to 
the insurer the amount of any past due premium 
which does not exceed the amount of the dividends 
that are due the safety group or its members from 
the insurer. The safety group shall promptly 
notify the insurer of the known insolvency of any 
member of the group and shall request, upon 
learning of the insolvency, the removal of the 
member from the group. A copy of the resolution 
of the governing superintendent of the group 
authorizing the execution of the guarantee 
agreement shall be filed with the superintendent 
and with the insurer issuing the group policy. 

2. Advance premium discounts. Any advance 
premium discount for any new or existing safety group 
shall be filed with the superintendent not later than 5 
days after the effective date. 
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3. Management. The safety group shall designate 
a person to act as the manager or authorized 
representative of the group. The manager or 
representative may be remunerated by the members for 
expenses, including all ordinary operating expenses of 
the group, but in no instance shall the amount charged 
to members exceed 10% of earned premiums. 

4. Dividends. Dividends or returned premiums 
paid or credited to a safety group shall be paid or 
credited to the individual members of the group, except 
that the indebtedness for any unpaid premium shall be 
first deducted from any dividend or premium returned. 

5. Other requirements. Any safety group formed 
or operating under this section shall be subject to the 
requirements of sections 2931 to 2940, except that the 
safety group or the insurer may establish reasonable 
underwriting standards regarding eligibility for 
acceptance and continued membership of the safety 
group. These underwriting standards shall be filed 
with the superintendent and may be disapproved by the 
superintendent if they unreasonably limit membership in 
the safety group. 

24A § 2369. Examinations 

1. Examination. The superintendent may examine 
an insurer, rating organization or advisory 
organization as he deems necessary to ascertain 
compliance with this subchapter. 

2. Records. Every insurer, rating organization 
and advisory organization shall maintain reasonable 
records of the type and kind reasonably adapted to its 
method of operation, containing its experience or the 
experience of its members, including the data, 
statistics or information collected or used by it in 
its activities. 

A. These records shall be available at all 
reasonable times. 

B. These records shall be maintained in an office 
within this State or shall be made available to 
the superintendent at his office on reasonable 
notice. 

3. Cost. The reasonable cost of an examination 
shall be paid by the examined party on presentation of 
a detailed account of these costs. 
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4. Report. In lieu of an examination, the 
superintendent may accept the report of an examination 
by the insurance supervisory official of another state, 
made pursuant to the laws of that state. 

24A § 2370. Report regarding report on unsafe work site 

The Bureau of Insurance and the Department of 
Labor shall study the feasibility of instituting a 
program allowing an employee to report unsafe work 
conditions to the Department of Labor in order to 
improve safety. This report shall be made to the joint 
standing committee of the Legislature having 
jurisdiction over insurance by January 30, 1988. 

24A § 2371. Statistical recording and reporting 

1. Collection and reporting system. The 
statistical advisory organization designated pursuant 
to section 2364, subsection 2 shall develop and file 
with the superintendent a plan which will include a 
comprehensive data collection and reporting system for 
insurers. The superintendent shall designate an 
organization to collect and report, to the extent 
applicable, the data for self-insurers required by this 
section. The purpose of the system is to permit the 
superintendent, in a timely manner, to analyze 
insurance rates and claims practices of insurers and 
self-insurers. 

2. Data collected. The data collection and 
reporting system shall contain, at a minimum, the 
following. 

A. Basic information on each claim, including: 

(1) Name, address and identification 
information of the employee, employer and 
insurer or self-insurer; 

(2) File identification number or numbers, 
insurance policy number, occupation and 
classification codes; 

(3) Date of hire, age of employee at injury 
and employee's prior workers' compensation 
claim history; and 

(4) Attorney, if any, and date of 
involvement. 
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B. Claims history information on each claim, 
including: 

(1) Date of injury or exposure to disease, 
date of first report, type of injury or 
exposure disclosure and affected body part; 

(2) Preinjury wage history, date of initial 
payment and date of notice of controversy, if 
any, together with the reason for denial; 

(3) Date of maximum medical improvement; 

(4) Identification of cumulative or opened 
claims; and 

(5) Duration of wage loss period or periods. 

C. Information concerning Workers' Compensation 
Commission proceedings, including: 

(1) As to each informal conference, the 
date, commissioner, involvement of attorney 
or other designated representative and the 
resolution; and 

(2) As to each hearing, the date, 
commissioner, involvement of attorney or 
other designated representative and the 
commissioner's decision. If a disputed claim 
results in multiple hearing dates, the 
commissioner's decision shall be reported for 
the last hearing date. 

D. Cost of payment information on each claim, 
identified as open or closed, including: 

(1) Aggregate payments to date to any 
physician, hospital or other medical 
provider. The superintendent may require 
information on payments to date to any 
physician, hospital, medical rehabilitation 
provider or other medical provider, together 
with a description of the services, the name 
of the provider, the amount of payment and 
the date of service; 

(2) Payments made to date for weekly 
compensation, impairment benefits, death 
benefits, funeral expenses, employee legal 
expenses, employer legal expenses, lump sums, 
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witness fees, penalties, vocational 
rehabilitation services with a description of 
the services and name of the rehabilitation 
pro~ider, and any other type of payments 
under Title 39; 

(3) With respect to open claims, an estimate 
of total outstanding liability and separately 
stated outstanding liability for medical 
care, indemnity, vocational rehabilitation 
and any other type of payments; and 

(4) Identification, both on payments and 
outstanding liabilities, of benefit offsets 
for Social Security, unemployment insurance, 
employer provided pensions and any other 
source. 

For medical only claims, the superintendent may 
establish a claim threshold for which the detailed 
claim reporting requirements of this subsection 
shall not apply. 

3. Medical and health care expenses; system. 

3-A. Special data calls. The superintendent may, 
with prior notice, require the insurer and self-insurer 
statistical advisory organizations to conduct special 
data calls to collect information usable to evaluate 
the costs or operations of the workers' compensation 
system. Any special data call imposed by the 
superintendent under this provision shall give due 
consideration to the information collected and 
maintained by insurers and self-insurers. Requests for 
information not being collected on the effective date 
of this subsection shall be prospective. 

4. Other data collection systems. The 
statistical advisory organization may rely on data 
collected and reported by other data gathering 
organizations or agencies, such as the Workers' 
Compensation Commission or the Department of Labor. If 
the statistical advisory organization is to incorporate 
data from other sources it shall satisfy itself that 
the data is sufficiently complete and accurate for the 
purposes for which it is to be used. The Workers' 
Compensation Commission and the Department of Labor 
shall assist the statistical advisory organization in 
the development and maintenance of a comprehensive data 
base by recording and making available information 
within the custody and control of each, respectively, 
pursuant to the request of the statistical advisory 
organization. 
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5. Compliance penalties. The statistical 
advisory organization shall include as part of its plan 
a means of monitoring member or subscriber compliance 
with the reporting requirements and shall include a 
schedule of monetary penalties for failure to comply 
with reporting requirements. 

6. Reports. The superintendent shall prescribe 
the frequency of and schedule for reports by the 
statistical advisory organization. Reports shall be 
required on at least an annual basis. 

7. Rules. The superintendent shall have the 
authority to promulgate reasonable rules with respect 
to the recording and reporting of claim information, 
including the recording and reporting of expense or 
experience items which are not specifically applicable 
to this State but require an allocation of experience 
or expenses to this state. 

8. Confidentiality. Any report of information 
relating to a particular claim shall be confidential 
and shall not be revealed by the superintendent, except 
that the superintendent may make compilations including 
this experience. Any information provided to the 
superintendent regarding self-insurance shall be 
confidential to the extent protected by Title 39, 
section 23, subsection 10. 

9. Accuracy. The statistical advisory 
organization shall take all reasonable steps to insure 
the accuracy of the information provided to it and 
reported by it. 

10. Claims covered. This section shall apply to 
all claims occurring on or after January I, 1989; to 
all death, permanent total and major permanent partial 
claims occurring between January I, 1987 and December 
31, 1988; and to a reasonable sample, as approved by 
the superintendent, of all other indemnity claims 
occurring between January I, 1987 and December 31, 
1988. The superintendent may suspend the reporting 
requirements of specific items for periods when 
information which is to be obtained from the Workers' 
Compensation Commission is temporarily unavailable from 
that commission. 

24A § 2372. Periodic profitability reports 

1. Applicability. Each insurer with direct 
written premium of 1% or more of the total workers' 
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compensation market shall submit a quarterly report, as 
described in this section, to the superintendent. The 
superintendent may amend the reporting to an annual 
basis as the policy year experience matures. 

2. Market share. For purposes of this section, 
market share shall be determined using the combined 
direct written premium of all authorized insurers under 
common management or control or all affiliated 
companies. For the quarters ending March 31st and June 
30th, the market share shall be determined using direct 
written premium for the year prior to the immediately 
preceding year. For the quarters ending September 30th 
and December 31st, the market share shall be determined 
using direct written premium for the immediately 
preceding year. 

3. Reports. Reports shall be submitted not later 
than 60 days following the close of a quarter. The 
quarterly report shall contain the following: 

A. written premium; 

B. Earned premium; 

C. Paid losses; 

D. Paid loss adjustment expenses; 

E. Incurred losses; 

F. Incurred loss adjustment expenses; 

G. Paid underwriting expenses; 

H. Incurred underwriting expenses; 

I. Investment income allocable to the State 
workers' compensation insurance for the quarter; 

J. Losses outstanding; 

K. Loss adjustment expenses outstanding; and 

L. Dividend allowed or returned to 
policyholders. 

4. Residual market report. On a quarterly basis 
not later than 90 days following the end of a quarter, 
the designated statistical advisory organization shall 
submit to the superintendent a report containing the 
following information for the Safety Pool and the 
Accident Prevention Account: 
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A. The number of policies issued; 

B. The number of policies renewed; 

C. The number of policies terminated; 

D. written premium; 

E. Earned premium; 

F. Paid losses; 

G. Incurred losses; and 

H. Assessments to members and subscribers to 
cover pool operating gains or losses. 

24A § 2373. Penalty for violations 

1. Civil penalties. A person or organization in 
violation of this chapter shall be assessed by the 
superintendent a civil penalty not more than $1,000 for 
each violation, except that where a violation is 
willful, a civil penalty of not more than $10,000 shall 
be assessed for each violation. These penalties may be 
in addition to any other penalty provided by law. 

2. Separate violation. For purposes of this 
section, an insurer using a rate for which that insurer 
has failed to file the rate, supplementary rate 
information or supporting information as required by 
this subchapter, shall have committed a separate 
violation for each day that failure continues. 

3. License. The license of an advisory 
organization, rating organization or insurer which 
fails to comply with an order of the superintendent may 
be suspended or revoked by the Administrative Court. 

24A § 2374. Public Advocate 

1. Participation and duties. The Public Advocate 
shall represent the interests of insureds and 
policyholders in matters under this subchapter within 
the jurisdiction of the superintendent, including, but 
not limited to: 

A. Rate filings, whether under section 2363 or 
section 2366; 
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B. Rulemakings; 

c. Petitions by insurers to terminate license 
authority, or withdrawal plans submitted pursuant 
to section 4l5-A; 

D. Proceedings by the superintendent concerning 
the reasonableness and adequacy of the service 
provided by any insurer; 

E. Proceedings by the superintendent concerning 
the reasonableness and adequacy of the rates 
charged by any insurer; and 

F. Proceedings instituted by the superintendent 
concerning an insurer's license authority. 

The Public Advocate shall have the same right to 
request data as any other party before the 
superintendent and may petition the superintendent, for 
good cause shown, to be allowed such other information 
as may be necessary to carry out the purposes of this 
section. 

2. Petition. The Public Advocate shall have the 
right to request that the superintendent investigate 
the reasonableness of the service provided by, or the 
rates charged by, insurers. 

3. Expert witnesses. The Public Advocate may 
employ witnesses and pay appropriate compensation and 
expenses to employ such witnesses. The funds therefor 
shall be supplied as indicated in sections 2363 and 
2366. 

4. Appeal from superintendent"s orders. The 
Public Advocate has the same rights of appeal from the 
superintendent's orders or decisions to which he has 
been a party as other parties. 
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Purposes 

. The pc.rpoeee of this Act are; 

141 002/015 

A 'Ib prohibit price fixing agreements and other anticompetitive behavior by lnHW'ers; 

B. 'Ib protect policyholders and the public against the adveree effecb of excessive, inadequat~ 
or unfairly discriminatory rates; 

C. 'Ib promote price competition among imul'ers so as to provida rates that are responsive to 
competitive market condition$j 

D. 'lb provide regulai;Qry procedUl'e!3 for the maintenance of appropriate data reporting 
systems; 

E. 'Ib improve availability, fairness and reliability of insurance; 

F. 'lQ authorize e$untial cl)opel'ative action amonginsurer!3 in the ratemakingprocess and to 
regulate such activity to prevent pra¢ti~es that tend to substantially lessan competition 01' 

create a monopoly; and 

G. 'lb encourage the most efficient and ec:onomical marketing practices. 
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.A. -AdvUJol'1 orgatri~tion'" meana any entity which either b.u two 01' more member insurers 
ot' it cootrolled either diret:tly or indireCtly by two or mo" insurers and which aJ!Isiata 
insw'en in rat.e-makil'g related activities. Two or mote inllUl'en ba.ving a common 
owri"rahip or operming in t.lili! state under ccmmon management 01" clI)ntrol c:onJJtitute 11 
single inllu.rer tor the PIll'pOS8 of this definition. Adviaory organization does not include a 
joint underwriting I!.!1l5OCia.tion, any actuari:al or legal consultant, any elXlployee of an insurer 
or insurers under common' control or management or their employees or manager. 

B. IiClassification system" or "'classific:aticn" means the plan, system or arrangement. far 
recognizing difference!$ in exposure to b.a:z:a:rds among industries, occupations or operations 
ofinsUl'an~ policyholders. 

C. "Competitive market" means a market which bas not been found to be noncompetitive 
.. ;. pUTSuant to Section 4. 

D. "ExpenStls" means t.hat portion of any tate attribl,ltable to acquisition and field supervision; 
collection expenses and geneml expenseSj and taxes, licenses and fees. 

E. "Ex-perience rating" means a rating procedure utilizing past insurance experience of the 
individual policyholder to forecast fUtl.1.fe losses by measuring the policyholder's lOBS 

experience againet the loss experience o[policyholdeTs in the same classification 1:.0 produce 
a prospective premium credit, debit o~ unity modification. 

F. "lAss trending" means any procedure for projecting developed losses to the average date of 
loas fot the period during which the polides are to be effective. 

G. ":Market" means the interaction between buyers and sellers of workers' compensation 
msurance within this state putsu.a.nt to the provi.sions of this Act. 

H. "Noncompet:itive market" means a market [01' which there is a ruling in effect pursuant to 
Section 4 that a reasonable degree of competition does not exist. 

I. "Pu1'e premium rate" n1eans that portion of the rate which r'epTesents the loss cost per unit 
of exposure including loss adjustment expense. 

J. "Rate" means the cost of insurance per e;(posure base unit, prior to any application of 
individual risk variations based on loss 01' expense considerations, and does not include 
minimum premiums. 

K. "Residual marketmechanismltmeans an arrangement, eithervolunta:ry or mandated by law. 
involvinglJamcipation byinaurers in the equitable apportionment among them of insurance 
which may be afforded applicants who are u.nable to obtain insurance through ordinary 
methocill. 

L. "Sta~tical planw means the·plan, system or al'1'3ngement U!1ed in collecting data. 

M. ~Supplementary rate information" means any manual 01' plan ofratas, elassificatioll system, 
Tating schedule, minimum premium, policy fee, rating rule, rating plan, and "any other 
similar information needed to determine the applicable premium for an insured. 

N. "Supportinginformation" means the experience andjudgment of the filer and the experience 
OT ciata of other insurers or organhations relied on by the filer, the interpretation of any 
statistical data relied on by the filel', descriptions of methods used in making the rates, and' 
any other similar infatmation required 1:.0 be filed by the commissioner. 
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Section 3. Scope of AppUcatioD 

This Aat appliu to wol'k01'8' compen8.llQOn iMwance and employers' liability in8uran~ written in 
connectioD therewith. 

Section 4. 

Acompetiti;ve tlW'ket is pres11med 1:0 exist unless the c:ommissioner, atl:er hearing, determines tha.t 
a reasonable degree of competition does not exist in the marketand the commissicme1"issues an order 
t;Q that eff'ect. Such an otder shall expire no later than one year after issue. In detennining whether 
a reasonable degree of competition exiats, the r:ommissionermay consider relevant tens of workable 
competition pertaining to m.arket structure, market performanoe and market conduc:t. 

Section 5. Rate Standards 

. A. General. Rates shall not be exoessive, inadequate 01" unfairly distri.IIlinatory. -....... 

B. Excessiveness. 

(1) Competitive market. Rates in a competitive market are not ell:ces~ve. 

(2) Noncompetitive market. Rates in a noncompetitive market are excessive if it b likely to 
produce a long.run profit that is unreasonably high for the insurance provided or if 
e,;penses are unreasonably high in relation to services rendered. 

C. Ina.dequa.cy. Rates al'e not inadequate unless clearly insufficient to sustain projected losses 
and expenses and the use of such rates, if continued, will tend to crea.te a monopoly in the 
market. 

D. Unfair Disrnmination. Unfair discrimination exists if, WI' allowing for practical limita
oonll, price differentials fall to reflect equitably the differences in expected losses and 
e:tpenses. A rate is not unfairly discriminatory because different premiums result fot 
policyholdel"s with like loss exposures but different expenses, or like expenses but different 
loss expOSUl'es, so long as the rate reflects the di£fel'ences with reasonable accuracy. 

Section 6. Payment of DividendB 

A Nothing herein prohibits or regulates the payment of dividends, savings or unabsorbed 
premium deposits allowed Or returned by insUl'era to their policyholdel'S, members 01' 
subscribers, but in the payment of such dividends there shall be no unfair discrimination 
between policyholders. 

B. A plan tor the payment of dividends. savings or unabsorbed premium deposits allowed ot' 
retumed by insurers to their policyholderst members 01' subscribers is not considered a 
rating plan ot' system. 

C. It is an unfair trade practice to make the payment of a dividend Ot any portion thereof 
conditioned upon renewal of the policy 01' contract. 

Section 1. Rating Criteria 

In deunmining whethet' rates c:omply with the e;(Ce55ivenesB standard in a noncompetitive market, 
the inadequacy standard and ~he unfair discrimination standard, the following criteria $hall apply: 

A. Basic factors in rates. Due consideration may be given to past a.nd prospective 10s5 and 
expense experience within and outside Qfthis state, to catastrophe ha:zards and contingen
cies, to events or trends within and outside of this state, to loadings fOf leveling premium 
rates aver time, for dividends or savings to be allowed Or returned by insuret"s to their 
policyholders, members or subsc:ribers, and to all other relevant factors, including-judgment. 
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B. Ex~nse8. The expel1&) provisions included in the rates to 00 ~ by an irunU'er ahall reflect . 
. the operating methods of the insurer an~ so far WI it is credible, ita own ac'Nal and 
anticipated expense erperierule. 

C. PrQ£itlt. Tbs n.tes mar contain provision for contingencies and an allowance permitting a 
1'ellsonable pl'CIfit. In detarminingthe l'eaaonablenesa ofpro~ consideration should be given 
to all investment U1CtlDle attribui:abln to premiums and the reserves associated with those 
premium 3. 

Section 8. UDilorm Admi..nistratioll ot CJa.ssifications; Reportitlr of Rateli and Other 
hdo:nnatiou 

A Every wor-kers' compensation insurer shall adhere to a uniform oIassifi~atioI'l aystem a.t:Id 
uniform experience rating plan filed with the commissioner by an advis()ry o1"ganW1tion 
designated by the commissioner and subject to his disapproval An insurer may develop 
subclaasifications of the unifol'tD. classification system upon which a rate may be made; 
p'rovideci, however, that.such subdMsifieations must be filed with the commissioner thirty 
days prior to their use. The commission6t shall disappro"le subclassifications if the insurer 
faila to demonstrate that the data thereby produced can be reported ~onsistent with the 
uniform statistical plan and dassifi.::ation system. 

B. The commissioner shall designate an advisory orga.n.i.zation to assi5t him in gathering, 
compiling and reporting relevant statistioal information. Ellery workers' compensation 
insUl'e:r shall record and report its workers' compensa.tion experience t<J the designated 
advisory organization as set forth in the uniform statistical plan approved by the commis
sioner. 

c. The designated advisory organi2ation shall develop and file manual rules, subject to the 
appro"lal of the commissioner, reasonably related to the recording and reporting of da.ta 
pursuant to the uniform statistical plan, uniform experience rating plan, and the uniform 
classifioation system. Every workers' compensation insurer shall a.dhere to the approved 
manual rules and experience rating plan in writing and reporting ita busineas. No insurer 
shall agl'ee with any other insurer or with an advisory orga.ni.zation to adhere to manual 
rules whi~h are not reasonably related to the recording and reporting of data pursuant to 
the uniform classification system 0'1' the uniform statistical plat!. 

Section 9., Filing of Rates and Other Rati.o.g 1n!onnatioll 

A Filings as to Competitive Markets.1n a competitive mBl'ket, every insurer shall file with the 
commissioner all rates and supplementary rate infQnnation which are to be used in this 
state, e:r:cept as provided in Section 8. Such rates and supplementary rate information shall . 
be filed not later than thirty days aftartha effective date. An insurer may adopt by reference, 
with or 'Without deviation, the rates and supplementary rate information filed by another 
insurer. If the commissioner finds, after a hearing, that an insurer's ra.te::! require closer 
supervision because of the insurarJs financial condition or unfairly discriminatory rating 
practices, the insurer shall file with the Qommi5sioner at least thirt, daya before the effective 
date. all such rates and such supplementary rate information and supporting information 
as ptescrlbed by the com~sioner. Upon application by the filer. the commissioner may 
authorize an earlier effective date. 

B. Prefiling in a Noncompetitve M/XI'ket. In a noncompetitiv~market every insurer shall file 
with the commissioner all rates and supplementary rate infonnation which are to be u!led 
in this state, except as prQvidedin &ction 8. Such rates and supplementaryl'ateinfonnation 
and supporting' information required by the commissionel" shall be filed at least thirty days 
before the effective da.te. Upon application by the filer, the commissiooer may authorize an 
earlier effective date. . 

c. Ratea filed pursuant to this section shall be filed in such form and manner as prescribed by 
the commissioner. In a M!'ICOmpetitve market,. whenever a filing is not: accompanied by such 
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information as the cQmmissioner Wl'Bquited under thia s.,l:tion, the commiaaioner IJball so 
inform the insurer as 800n as ~sai.bl" and the fllin&' shall not be deemed to ba m.a.cle I.l1ltil the 
information is tUrniabed. 

D. Filing1 Open to Ina~o. All rates, supplementary rate information and any supporting 
information tor rWts filecl under thisActahall, a8 soon sa filed, be open ta public inspectitla 
at anyreaaonabla tin1e. Copies may be obtained by any person On request and upon payment 
Qf a 'reasonable charge. . 

Section 10. UnifOl"m E~ri';llce Rating Plan 

The e%perience rating plan ;shaU contain reaaonable eligibility standards, provide adequate 
incentives for loss pre .... ention, and shall provide for sufficient premium differentials so as to 
eneoW'age safety. .. .. 

Se.ctiOI1 11. Disapproval of Rates 

A. Timing of Disapproval. 

(l) A:rate may be disapproved at any time subsequent to the effective date. 

(2) A rate subject. to prefiling under Section 9 may also ha disapproved before the effective 
date. 

(3) A Tate fol' a residual market in which insurers are mandated by law to participate shall 
not beoome effective until appl"o .... ed by the commlssioner, as provided in Section 18. 

B. Bases ofDisapPl'o"fal. 

(l) The commissioner may disapprove a rate if the insurer fails to comply with the filing 
requ:irements under Section 9. 

(2) The commissioner shall disapprove a rate for use in a competitive market ifhe finds that 
the rate is inadequate or unfairly discriminatory under Section 5. 

(3) The commissioner shall disapprove a rata for use in a noncompetitive market ifhe finds 
that the rate is excessive, inadequate or unfairly di~riminatoljl' under Secl;icn 5. 

C. Disapproval Procedure, Order, Interim Rates. 

(1) Disapproval procedure. 

(a) If the commissioner finds that a reasonable degree of competition does not e:r;ist in 
a market in accordance with Section 4. b~ may require that the insurers in that 
market file !lupporting infonnation in support of' existing tates. If the commissioner 
believe!! that such rates may violate any of the requirements ofl:his.Act, he shall call 
a hearing prior b) any disapproval. 

(b) If the commissioner believes that rates in a. Ctlm.petitive market violate the inade
quacy or unfair discrimination standard in Section 5 or any other appli~able 
requirement of this Act, he may requir!! that the infJurers in thl\t market file 
supportingi nfonnation in support of eristingrates. If after -reviewing the ::Iupporting 
ra.te information, the commIssioner continues to believe that the rates may violate 
these requiremenh he shall call a hearing prior to any disapproval. 

(c) The commissioner may disapprove, without hearing, rites p:refiled pursuant to 
Se~tion 9 that have not become effective. E'owever, the insurer whose rates have 
been disap proved shall be given a he/l.ringupona written l'eque!!tmade within thirty 
days after the disapprQvalorder. . 
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(d) Every insurer or advisclI')" organization shall pfOvi.d.a within thi! state -real'lOn.ab1o 
means whereby any pOnJ(ln agrieved by the application arita fil:ing!1 may be hean! 
OD written nquel!lt to review the mannor in wbil:h lI1.lCb rating $YlS~m has bHn 
applied ill connection with tho m..ura:nce afforded or offered.. If the insurer or 
adviaofY organization raila w grant 01' reject. !IUCb r$qufU!&t within thirty days, 
applicant mat proceed in the same manner lUI if the application had been rejected. 
Any party affected by the .w;tilln of IIUeh lnS1.UW or adviaQry Qrpni2ation on audl 
request. may within thirty days after written notice Ot such action, appeal u, the 
CQmmissioner who, 'afte~ a hearing held upon not less than ten day&' written notice 
to the appellant and to such insurer or adviSQf}' organization, may affirm, modify gl' 
reverse llUl;h aetion. 

(2) If the commissioner disapproves a rate, the commissioner shall issue an order specifying 
in what Te3pects it fails to meet the requirements of this.AJ:t and stating when, within 
a. rea5'lnable period thereaf'l:;er. suc::h rate shall be discontinued for any policy issued Qr 
renewed a.fter a date specified in the order. The order sball be issued within thirty days 
after the close of the hearing or within such reasl)nable time extension as the commis~ 
sioner may fix. Such order may include a provision for premium. adjustment for the 
period after the effective date of the order for policies in effect on suoh date. 

(3) Whenever an insurer bas no legally effective rates as a result of the comm.issioner's 
disa.pproval of rates or other act, the commissioner shall on request of the insurer specify 
interim rates for the insurer that are high enough to protect the interests of all parties 
and may order that a specified portion oftbe premiums be placed in an eSC1'CW account 
approved by him. When newra.tes become legally effective, the commissioner shall order 
the eSCl"owed funds 01" any overcharge in the interim n.tes to be distributed appropri
ately, except that refunds of less than ten dollars OnO) per polioyholder shall not be 
required. 

Seetion 12. Monitoring' Competition 

In determining whether or not a competitive market exists pursuant to Section 4, the commissioner 
shall monitor the degree of competition in this state, In doing so, he shall utilize existing relevant 
infonnation, analytical systems and other sources; cause or participate in the development of new 
relevant information, ana.lytical systems and other sourceSj Or rely on some combination thereof. 
Such activities may be conducted internally within the insurance department. in cooperation with 
other state inaurance departments, through outside contractora and/or in any other appropriate 
manner, 

Section 13. Licensing Advisory Orpnizations 

A. License Required. No advisory organi2ation shall pro"fide any service relating to the rates 
of any insurance subject to this Act. and no insurer shall utilize the services of such 
organization for such purposes unless the organ:i2ation ha!i obtained a license under 
Subsection C. 

B. Availability of Services. No advisory'organization shall refu.ee to supply any semces for 
which it is licensed in this state to any insurer authomed to do business in this staw and 
offering to pay the fair and usual compensation for the services. 

C. Licensing'. 
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(1) Application. An advisory orgarru:ation applying for a license shall include Ylith its 
application: . 

(a) A cOpy of its constitution; ehaTtel'; articles of organization, agT~ement, Mllociation 
or incorporation; and a copy of its bylaws, plan of o'Peration, and any other rules or 
regujation$ governing the conduct ofits business; 
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(b) A list ofit.oJ mernb4ilt'! and subscriban; 

(e) The name and addreIJ8 of one Cit more nsidenta of this state upon whom notices, 
process a:ff'etting i~ Or orders t1f the commissioner may be servedj 

Cd) Aatatement sbowingits technical qualificationl for acting in the capacity for wltieh 
it Stika a license~ and . . 

(e) Any other relevant information a~d documents that the commissionsr may require. 

(2) Change of Circumstances. Every advisory' organization wbillh bas applied for a license 
shall notify thE! ccmlttiaaioner of every material change in the ~act8 or in the documents 
on which its application was based. Any amendment tu a dOllument filed I,llldar this 
section shall be filed a~ least chirty days before it becomes effective. 

(3) Granting of License. If the commissioner finds that the applicant and the natlU'al 
persons through whom it acts are competent, trustworthy and technically qualified to 
provide the sernces proposed, and that all requirements of law are met, he shall issue 
a license specifying the authorized activity of !:.he appUcant. He shall not issue a license 
if the proposed activity would rend to Oreate a monopoly or to substantially les1len 
competition in the market. 

(4) Dul'ation. Licenses issued pUrsuant to this section shall remain in effect until the 
licensee withdraws from the state or until the license ~ suspended 01' revoked. The 
commissioner may at any time, after hearing, revoke or suspend the license of an 
advisory organization which does not comply with the requirements and standards of 
this Act. 

Section 14. Insurers 8ndAdvisory Organizatious: Prohibi~dActivity 

A. No insurer or advisory organization shall make any arrangement with any other insurer. 
advisory organization or other person which bas the purpose or eff'EII:t ofrestraining trade 
unreasonably or of substantially lessening competition in the business of insurance. 

B. No insurer shall agree with any other insurer or with art a.dvisory organization to adhere ho 
Or use any rate, rating plan, other than the uniionn experience rating plan, or rating rule 
except as needed to comply with the requirements of Section 8. 

C. The fact that two Or more insurers, whether or not members or subscribers of an advisory 
organization, use consistently 01' intermittently, the same l'atss, rating plans, rating 
schedules, rating rules, policy forms, rate classifications, underwriting rules, surveys or 
inspections or similar materials is not sufficient in itself to auppoli: a finding that an 
agreement exists. 

D. '!\va or more insurer-a having a common ownership or operating in this state under common 
management or control may act in concert between or among themselves with respect to any 
matters pertaining to those activities authorized in this Act as if they constituted a single 
insurer. 

SecticUl 15. Advisory OrgaliizatioDs: Prohibited Activity 

In addition to otnerprohlbitions contained in this Act, e,;;cept as specifically permitted under Section 
16, no advisory orgarruation shall: . 

A. Compile or distribute recommendations relating to rates that include expenses (other than 
loss adjustment expenses) or profit. 

B. FUe rates, supplementary rate infonnation or supporting information on behalf of an 
insurer. 
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Secrlion. 16.. Adv!.lory C)rg'anbatiOIU: Permitted Activity 

Any adviaory orp:l1iution in addition to oth~t aetivitOOl Dot pro1tihited. is authorized to: 
, . 

A. Develop ltati8tical piaJ1a, including 'c]UI definitions. 

B. Collect statistical data from metJ1be~. IlUb~J'S or any ather source. 

C. Prepare lind distribu~ pure premium rate data, adjusted for loss development and 10811 
trending. in accordance with its statiatic:al plans. Such data and adjustments should be in 
sufficient detailllQ U to permit insunmf to modify such p\U'e premiums based on their own 
rating methods Of interpretations of u.nderlying data. 

D. Prepare and distribute manuals of rating rules and rating scbedules that do not contain any 
rules or schedules including final rahs or pennitting calculation of final rates without 
information outside the manuals • ....... 

E. Distribute information that is filed with commiasiQnel' and open to publir; inap~tion. 

F. Conduct research and cclleet statistic:s in order to disCQver; identify and clM$lfy infonnation 
relating to causes or prevention ofloases. 

G. Prepare and file policyforrns and endorsement.'; and c:onsult with nl.embars1 subscribers and 
·othen relative to their use and application. 

H. Collec:t, c:ornpile and distribute past and CUJ'T'ent prices of individual insurers if such 
information is made available to the general public. 

l. Conduc:t research and collect information to detennine the impact ofooneflt level changes 
on pU1"e premium rates. 

J. Prepare and distribute rules and rating' values fo1" the uniform experience rating' plan. 
Calculate and disseminate individu.a.lrisk premium modification. 

K. Assist an individual ins1,ll'er to develop rates, supplementary rata information or supporting 
informatioll when so authorized by the individual insurer. 

SectiOll 17. Ad:visory Ol.'pl1izations: FiliDg Requirements 

, . 

Every advisory organization shall file with the commissioner every pure premium rate, every 
manual ofratingtules, e~ety ratingsehedu.le and every change or amendmentormodificatio n of any , 
of the foregoing proposed for me in this state no more than thirty days after it. is distributed to 
membe'r'S, subscribers 01' others. 

All insurers a1.1thorized to write workers' compensation and employers' liability insurance shall 
participate in a plan providingt'or the equil;able apportionmentamong them of insurance which may 
be afforded applioants who are in good faith entitled to but who are Wl8.ble 1:0 procure such insurance 
through ordinary methods, Aplan shall be submi~d fOf the cornmi!isioner's approval within sixty 
da.ys of the effective date of this Mt. Tbe tates, supplementary rate info'mlation and policy f'onns to 
be used in such a plan and any future modification thereofml.1st be submitted to the commissioner 
for approval at least thirty days prior to their effective date. Such rates shall reflect residu.al market 
experienee to the extent it 1S actuarially appropriate. . 

The commissioner shall disapprove any filing that dees not meet the requirements of Se(:tion 5. A 
filing shall be deemed to meet such requirements unless disapproved by the commissioner within 
thirty days after the filing is made. In disapproving a filing made pursuant to this section, the 
c:ommissioner shall have the same authority and follow the SaIne procedure B..9 in disapproving a 
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tiling pursuant tQ Section 11. The d~!lign.a~ advisory o~tion ~y make and file the plan of' 
operation, rates, rating plar'LBt rulcu and pediey rorm~ under tb:ia section. 

Section 19. Epmiuatiou 

...... 

A 'l'ho c:ammiaaitmer may eDmine any m.1.U'e1", advisory ~ation or residual market 
mechanism 8! he deems neeeua:ry ttl ~rlain compliance with tbia Ad . 

B. Every inllurer, advi!l(lry orPruzati1m nnd rellidual market mechanism shall maintain rea
sonable records of the t}'lla and kind reasonably adapted to its method of operation 
containing its experiences ortha e::tperience of its members includingtbe data. statistics 01' 
mformaticn C1)lleeted or used by it in its acti:vitms. These records shall be available at all 
reasonable times to enable the eornmLssionel' to determine whether the activities of any 
advisory otganization, insurer or association comply with the provisions oftbisArticle. Such 
records shall »t) maintained in an office within this state or shall be made available to the 
cOlllmlssioner for examination or inspection at any time up<ln l'eaJIonable notice • 

C. The reasonable cost of an examination made pursuant to this section 'shall be paid by ilie 
examined garly upon presentation of a detailed aCcoWlt of such coats. 

D. In lieu of any such examination the commissioner may accept the l'epor1; of an examination 
by the insurance supervisory official of another stata, made pursuant to the laws of such 
state. 

Section 20. Penalties 
, ' 

A. The commissioner may, ifhe finds that any person 01" organi:tation has violated any provision 
of this Act, impose a penalty of not more than one thousand dollars ($1,000) for each such 
violation but ifhe finds sucll-violation to be willful he may Unpoll'e a penalty of not more than ' 
ten thousand dollars ($10,000) for each such violation. Such penalties may be in'addition to 
any other penalty provided by law. 

B. For purposes of this section, any insurer using a rate fot' which the ins'Utel' bas failed to me 
the rate, supplementary rate information or supportinginformaticn, as required by this Act, 
shall have committed a sepa.rate viola.tion for each day such fallure continues. 

C. The commi5aioner may suspend orrevoke the license of any advisory organization orinsurer 
which fails to comply wi.t:h an order of the commiaaioner within the time limit specified by 
such ordert or any erlension thereof which the commissioner may g-rant. 

The commis&ioner may determine when a suspension oflicense shall become effective and I 

it shall remain in effect for the period fixed by him, Wlle:ss he modifies or rescinds such 
suspension, or until the order upon which such suspension is baaed is m.odified, rescinded 
or raversed. 

No penalty shall be imposed and rl:O license shall be sus-pended orrevoked except: on a written 
order of the commissioner, stating hia findings, made aft.et hearing. 

Section 21. Judicial Review 

A. Any order, regulation ot' decision of the commissioner, made after a hearing, shall be subject 
Ul judicial review in accotdanc:e with [cita applicable provision of state civil practice act). 

B. UPOl'l. request ofany in.su:rer or organization 1;.(1 which the commi13sioner hM directed an order 
made wi.thout a hearing, the commissioner shall grant a hearing within twenty days of'such 
request. Within fifteen days after such hearing the commissioner shall affirm, reverse or 
modify the previous action, specifying the reasons therefor. 

C:lllyright NArC 1m 930-9 
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Stletioil 22. SwenabWty 

It any provision af'thUAci, or the application ofauch provision to any penon or e:itcumataneea., ahall 
be held invalid, the re~er of tho kt, aDd the application of such pravision to ~11 t1t 
c:i.M1ma~ce. other than thON aa to which it is held invalid, shall not be Sfrected theteb~ 

Sec:tlOI1 23. :E«ecti'Y8 nate 

The provisiol'l of the Act shall become effective one year after eMctul~~t. 

lqi.~iw H~1tII-j (till rtfmMU Art to 1M .Ei:l;cal\il' Q"hc N!.lC'. 

1983 Prrx:. 18. 36.:18, 790, S07, 813-830 (adop/e:l). 
".: .. 
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The date in parentheses is the effective date of the legislation or regulation, 
with latest amendments, 

NAlC lmmEll. 

Alabm2 

Alaska 

Atizona 

Arkansas 

California 

Colorado 

Connecticut: 

Delaware 

. D.C. 

Florida 

Georgia. 

Guam 

Hawaii 

Idaho 

Illinois 

Indiana 

lmDEL/SlHILA1l. LEGIS. 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION 'L'O DATE. 

NO ACTION TO DATE 

NO ACTIO~ TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

ILL. REV. STAT. ch. I.e, 
§§ 454 ~o 471 (1981/1984) 
(Use and tUe). 

NAlC Copyright 1992 

R.El.AXEll tJmIS .;REGS • 

CAL. INS. CODE §§ t1730 co 
11744 (1935/1988) (Prior 
approval) . 

FLA. STAT. §§ 627.091 to 
627.215 (1959/1987) (Prior 
a.pprov",l) . 

IDAHO CODE §§ 4L-1601 to 
4~·1625 (1961) (File ~nd 
use). 

IND. COO& §§ 27-7-2-1 co 
27·7·2·39 (1935/1989) ( P l:i 0 r 
approval) , 

~30-11 
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Iowa 

Kansa.s 

1.ouisia.na 

Maine 

Ma.ryland 

Massachuse"Cts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Monta.na. 

Nebra5ka 

Nevada 

New Hampshire 

New Jersey 

930-12 
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~ .,OBL iUlKRRS" cua::e:&NSATIOR 
ClKPBrlTIVE 1lA'1'ING At;t 

KODEL/SDlILAll LEGIS. 

NO ACtION To'nATE 

NO AC1ION TO DATE 

NO ACT10N TO DATE 

NO ACTION TO DATE 

MICH. COMPo LAWS §§ 
500.2400 to 500.2430 (1982) 
(File and use). 

MINN. STAT. §§ 79.50 to 79.62 
(1982/1983) (File and use). 

NO ACT10N TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACTION TO DATE 

NO ACT10N TO OATE 

NO A~TlON TO DATE 

BXLAtED LEGIS. /REGS. 

RAN. STAT. ANN. §§ 40-2109 
to 40-21l0 (1961/1969) (Prior 
approval) . 

ME. REV. STAT. ANN. tit. 
24·A §§ 236l ~o 2374 
(1987/1990) (Prior approval, 
includes loss cost 
provisions). 

MD. ANN. CODE art. 48A § 244Y 
(1988) (File and use) . 

N,H, REV. STAT. ANN, §§ 
412:8 to 412:13 (1921) 
(Prio~ approval), 

NAlC Copyright: 1992 
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~ SlDEl. iOBDIS" CtI!1'B5SA'rION 
CtAeEflmB 1AnBG. ACl 

l!O'OEL,ISIHlUll. LEGIS. 

New Me~i.co 

Ne.'lt York NO ACTION TO DATE 

Narth Carolina NO ACTION TO DATE 

NOl:'th Dal<,ota NO ACTION TO DATE 

Ohio NO ACTION TO DATE 

Okla.homa. NO ACTION TO DATE 

Oregon NO ACTION TO DATE 

Pennsylvania NO ACTION TO DATE 

Puerto Rico NO ACTION TO DATE 

Rhode Island NO ACTioN TO DATE 

South Carolina. NO ACTION TO DATE 

South Dakota NO ACTION .TO DATE 

Tenne.ssee NO ACTION TO DATE 

Texas 

Ut::ah 

Vermont NO ACTION ro DATE 

Vi~gin I.slands NO ~CTION TO DATE 

Vitginia NO ACTtON to DATE 

Washingt::on NO ACTLO~l 'to DATE 

NAIC Copyright 1992 

B.'EUl'ED LEGIS. /BEGS. 

N.M. STAT. ANN; §§ 59A-17-8, 
59A.17·~O, 59A·17-14 
(l984/1987) (Prior approval). 

TEX. INS. eOOE ANN. arc. 5,55 
to 5.68-1 (1953/1991) 
(Includes loss cost filing). 

UTAH CODE ANN. § 31A·19·401 
to 31A·19-415 (1985) ~Fi1e 
and use). 
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'i1est Virginia 

Wisconsin 

.... :..,. 
W'yoming 
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NO ACTION to DATe 

NO ACTION TO DATE 
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UIA1'ED LBGIS. JBF.GS • 

WIS. STAT. §§ 626.02 to 
626.51 (1976) (Prior 
a.ppr~val) . 
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Mr. Harvey Picker 
P.O. Box 677 
Camden, ME 04843 

Dear Hr. Picker: 

STATE OF MAINE 

WORKERS' COMPENSATION COMMISSION 
STATE HOUSE STATION 27 
AUGUSTA, MAINE 04333 

207·289·3751 

July 24, 1992 

At our meeting on July 20th, you asked Ralph Tucker and me 
for ideas about strengthening informal dispute resolution. This 
letter is to put those ideas in written form and to expand on 
other topics we discussed. 

Under the statute, Commissioners preside at informal 
conferences. We think using hearing officers at this level would 
be preferable. Hearing officers would not decide the case later, 
if the dispute progressed to litigation. They would not be 
concerned about p+ejudicing themselves; so, they could take an 
active approach. Additionally, they could hold conferences more 
quickly and spend. more time on individual cases. Hearing 
officers might be vested with the ability to make a binding, 
interlocutory order on small cases, similar to small claims 
court. This also would make the process more meaningful. 

I don't think changing the formal hearings or the appeals 
process would reduce system costs or increase efficiency. Our 
Commissioners are already faster than the courts or most similar 
agencies in other states. In the past, the sheer volume of 
litigation has been the primary source of delay. However, we are 
now seeing fewer and fewer petitions. This reduction is, 
perhaps, the only beneficial effect of the recession. 

We would like to be doing more in the area of monitoring 
individual cases. Developing electronic data exchange between 
the Commission, self insured employers, and adjustment companies 
would be an important part of this. Budget has been the 
restraining factor. 

Structurally, I like the idea of a labor management board of 
directors. I think it is important that the board consist of 
genuine employers and labor officials. If lobbyists or political 
insiders are appointed, I doubt it will work. The effectiveness 
of the board also depends on the source of funds. Wi thout 
dedicated revenue, I suspect its authority would be undermined by 
the appropriations process. 
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The Blue Ribbon Commission is discussing many ideas about 
duties, structure, and procedures of the Workers' Compensation 
Commission. However, I think any specific changes to the 
agency's structure or procedures should be developed by this 
board of directors. They would be in a better position to 
oversee the practical complexities. 

Al though our operations can be improved, I think it is 
extremely speculative to expect to lower system cost by expanding 
the state agency. A state agency can not make basic decisions 
about things such as reemployment or job modification. I think 
its status as a non-payer raises serious questions about its 
potential efficiency as medical cost controller. Much of the 
clout in medical cost containment comes from simply having the 
power to decide whether to write a check. 

Possibly, expanding our duties might have a small effect. 
However, I don't see how it could significantly change either the 
total costs or the unfair assessment of these costs against small 
employers. 

I think the Blue Ribbon Commission is spending too much time 
redesigning the Workers' Compensation Commission. This approach 
has been common during previous failed reforms. It is, and 
please forgive the colorful language, like rearranging the deck 
chairs on the Titanic. I think the Blue Ribbon Commission should 
be spending more time examining alternatives to the current 
financing mechanism for small employers. 

The fundamental problems lay in private claims adjustment and 
benefi t .financing. Private insurance seems to provide an 
insufficient linkage between safety programs, return to work 
efforts, and premiums. I will assert that claims management and 
return to work efforts are the most critical element of cost. 

The success of' self insurance is an example. Self insurers 
do have other advantages. They tend to be larger companies and, 
therefore, have more flexibility in terms of light duty jobs or 
reemployment. Self insurance is not practical for most small 
employers. However, their need for another financing system is 
very strong. 

This is why I see the fundamental solution as developing an 
alternative funding mechanism for small employers. This needs to 
include a way to involve employers in long term claim 
management. This would give small employers some positive, 
financial incentives that self insurers now experience. 

If history had been different, private insurance might be 
able to playa larger role in solving this problem. However, 
considering their experiences, I think they will exit the market 
and cut their losses. 
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It is true that carriers played a role in the history of this 
crisis. However, it is unfair to scapegoat. Carriers have a 
reasonable argument that poor claims service relates to the large 
residual market. I think the primary cause of the crisis is that 
state government has made serious mistakes, particularly in the 
early 1980s. 

Some of my comments may seem a Ii ttle blunt. However, I 
don't mean them critically. Considering the nature of its task, 
I think the Blue Ribbon Commission is doing better than most 
observers expected. 

FRR:km 
,// 

cc: vWilliam Hathaway 
Richard Dalbeck 
Emilien Levesque 

Sincerely, 

~~1<Kd~ 
Frank R. Richards 
Assistant to the Chairman 



MAINE VERSUS MICHIGAN 

ES~IED EFFECT OF REPLACING 
MAINE LAW WITH MICHIGAN LAW 

PERCENT 
TYPE OF INJURY OF LOSSES VARIATION OF .J::<.l<FbCf 

Fatal 1.6% -70.0% -SO.O% 

Permanent Total 2.7% -50.0% --60.0% 

Permanent Partial 44.8% 50.0% 40.0% 

Temporary Total 10.9% -20.0% -30.0% 

Medical 40.0% -5.0% -10.0% 

Total 100.0% 15.8% 7.8% 



1130 Connecticut Avenue N.W. 
Suite 1000 

AMERICAN INSURANCE ASSOCIATION 
LAW DEPARTMENT 

Washington, D.C. 20036 
(202) 828-7100 

(202) 293-1219 FAX 

Abby Harkins 
Law Clerk 
state House, station One 
Augusta, Maine 04333 

Dear Ms. Harkins: 

July 26, 1992 

As you requested, enclosed is a copy of the Rhode Island 
workers' compensation reform act and a memorandum on the issue of 
compensability. 

with regard to the Texas Workers' Compensation Commission 
(Commission), the concept of an equal number of members 
representing labor and management is not an effective method for 
administering the act. As a result of balanced representation, 
the commission has stalemated on a number of issues. For 
example, the Commission could not agree upon an executive 
director to manage the Commission. After two years, the 
Commission settled on the acting executive director. The 
Commission also experienced deadlock in the area of extra-

. hazardous employers. The labor representatives sought punitive 
measures against extra-hazardous employers, but would not agree 
to punitive measures against employees who violated safety 
provisions. After two years, the extra-hazardous employer 
program is not fully implemented and the Commission recently 
suspended all operation of the program. Unless the worke.rs' 
compensation act outlines the rights and responsibilities of 
employers and employees, the commission may become fertile ground 
for endless debate on labor/management issues. 

If you need further information, please give me a call at 
(202) 828-7175. 

cc: Joe DiGiovanni 
Eric Oxfeld 

CPR:m.abby 

WILLIAM E. BUCKLEY 
CHAIRMAN 

ROBERT B. SANBORN 
CHAIRMAN ELECT 

Sincerely, 

L h~2:pi.'L/ i2--
Christopher Roe 
Assistant Counsel 

JOHN P. MASCOTTE 
VICE CHAIRMAN 

OOUGLAS W. LEATHERDALE 
VICE CHAIRMAN 

ROBERT E. VAG LEY 
PRESIDENT 
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MEMORANDUM 

TO: Eric Oxfeld 

FROM: Christopher P. Roe ~ f2~ 

DATE: July 27, 1992 

SUBJECT: Compensability under Workers' Compensation 

The standard for compensability for an injury under workers' 
compensation law typically is "arising out of and in the course 
of employment." By interpretation, this standard has been 
extended in some states to encompass injuries whose work
causation is tenuous. 

controversy over compensability can roughly be divided into 
two categories - (1) "in the course of employment" = whether the 
claimant was at work when the injury happened (e.g. going and 
corning cases, recreational injury), and (2) "arising out of 
employment" = whether the injury had a nonoccupational medical 
causation (e.g., stress claims, heart attack, aggravation). The 
more prevalent problem in terms of cost relates to compensation 
for injury or a medical condition that is essentially 
nonoccupational, such as the following: 

Aggravation of a non-work-related injury 
• Nonoccupational aggravation of a work-related injury 

Heart attacks and cardiovascular disease 
Back injuries 
Hernia 
Hearing loss 

Presently, to satisfy the two requirements that an injury 
arise out of and in the course of employment, case law has held 
that the employee need only show that- employment is a 
contributory cause. The trend seems to be to compensate for an 
injury which has any connection with work activity. Herlick, 
California Workers' Compensation Handbook, 159 (10th ed., 1990). 
As a result, the workers' compensation system provides fertile 
ground for the compensability of heart attacks, back injuries, 
and mental stress claims. 
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California is one of a few states with a statutory proximate 
cause test for workers' compensation. Labor Code §3600 requires ( 
not only that an injury arise out of and occur in the course of 
the employment, it also requires that the injury be "proximately 
caused by the employment, either with or without negligence." 
When the Workers' compensation Act was first adopted in 
California, the courts construed proximate cause very narrowly. 
However, recent court decisions have ignored the proximate cause 
requirement. Today, the connection between the injury and the 
employment need only be causal. Warren L. Hanna observes: "Thus 
our courts, in the name of liberal interpretation and the modern 
trend, have evinced a willingness, in fact, a determination to 
accept almost any incidental, indirect, or merely contributing 
relationship or connection as a sUbstitute for the "proximate 
cause" required by the compensation law." 2 Hanna, California 
Law of Employee Injuries and Workmen's compensation (2d Ed. 1969 
§8.03) . 

To address the issue of compensability, several states 
tightened their compensability standard for specific injuries. 
For example, several states passed laws which do not recognize 
the compensability of mental injuries caused by workplace stress. 
When states have tightened compensability, insurers have not 
experienced an adverse reaction with tort claims. 

The AlA advocates that work be the predominant cause of a 
medical condition before it can be considered compensable. If 
work is the predominant cause, it should be fully compensable, 
even if there are contributing nonoccupational factors. Where a 
state has a predominant cause requirement, AlA opposes 
apportionment between work and nonoccupational causation because 
of the litigation over fine degrees of relatively SUbjective 
distinction. 

The 1990 Oregon reform law addressed aggravation consistent 
with AlA's policy, principally by providing compensation only 
when the combined injury was predominantly work-related. A 
provision modeled on Oregon §§656.005(7) and 656.273(1), is as 
follows: 

(A) No injury or disease is compensable as a 
consequence of a compensable injury unless the 
consequential injury is the predominant cause of the 
consequential condition. 
(B) If a compensable injury combines with a 
preexisting disease or condition to cause or prolong 
disability or a need for treatment, the resultant 
condition is compensable only to the extent the 
compensable injury is and remains the predominant cause 
of the disability or need for treatment. 
(C) If the predominant cause of a worsened condition 
is an injury not occurring within the course and scope 
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of employment, the worsening is not compensable. If 
the injury has been in a nondisabling status for one 
year or more after the date of injury, the claim for a 
worsened condition must be made within 5 years after 
the date of injury. 

The Oregon law provides a model for addressing the Maine 
Supreme Court's decision in Brackett. In this case, the employee 
sustained a work-related back injury and returned to work. 
Subsequently, the employee sustain~d a non-work-related back 
injury in a motor vehicle accident resulting in total incapacity. 
The court held that the employee sustained a compensable injury 
even though the subsequent non-work-related injury was the major 
cause of the disability. The court reasoned that as long as the 
work-related injury remained s cause in the disability, then the 
total disability is fully compensable. 

Texas, Oklahoma, Louisiana, and Kansas recently addressed 
the compensability of heart attacks. Kansas furnishes a good 
model for dealing with heart attacks, in §44-501(c): 

Compensation shall not be paid in cases of coronary or 
coronary artery disease or cerebrovascular injury unless it 
is shown that the exertion of the work necessary to 
precipitate the disability was more than the employee's 
usual work in the course of the employee's regular 
employment. 

Louisiana requires that employment should be the predominant 
cause of a compensable heart attack. 

§1021(7) (e) Heart-related or perivascular injuries. A 
heart-related or perivascular injury, illness or death shall 
not be considered a personal injury by accident arising out 
of and in the course of employment and is not compensable 
pursuant to this Chapter unless it is demonstrated by clear 
and convincing evidence -that: 

(i) The physical work stress was extraordinary and unusual 
in comparison to the stress or exertion experienced by the 
average employee in that occupation, and 

(ii) The physical work stress or exertion, and not some 
other source of stress of preexisting condition, was the 
predominant and major cause of the heart-related or 
perivascular injury, illness, or death. 

Alabama, California, Louisiana, Massachusetts, Missouri, and 
Oklahoma amended their workers' compensation acts to alter the 
compensability of mental injuries. Alabama and Oklahoma do not 
compensate mental injuries without some physical injury to the 
body. Louisiana and Missouri provide that a mental injury caused 
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by mental stress is not compensable unless the mental injury was 
extraordinary and unusual. Specifically, Louisiana Title 23, 
section 1021 (7) (b) and (c) states: 

(b) Mental injury caused by mental stress. Mental injury or 
illness resulting from work-related stress shall not be 
considered a personal injury by accident arising out of and 
in the course of employment and is not compensable pursuant 
to this Chapter, unless the mental injury was the result of 
a sudden, unexpected, and extraordinary stress related to 
the employment and is demonstrated by clear and convincing 
evidence. 

(c) Mental injury caused by physical injury. A mental 
injury or illness caused by a physical injury to the 
employee's body shall not be considered a personal injury by 
accident arising out of and in the course of employment and 
is not compensable pursuant to this Chapter unless it is 
demonstrated by clear and convincing evidence. 

(d) No mental injury or illness shall be compensable either 
under Subparagraph (b) or (c) unless the mental injury or 
illness is diagnosed by a licensed psychiatrist or 
psychologist and the diagnosis of the condition meets the 
criteria as established in the most current issue of the 
Diagnostic and statistical Manual of Mental Disorders 
presented by the American Psychiatric Association. 

Chapter 152, section 1(7A), of the General Laws of 
Massachusetts provides a predominant cause test for compensable 
mental injuries: 

Personal injuries shall include mental or emotional 
disabilities only where the predominant contributing cause 
of such disability is an event or series of events occurring 
within the employment. No mental or emotional disability 
arising principally out of a bona fide personnel action 
including a transfer, promotion, demotion, or termination 
except such action which is the intentional infliction of 
emotional harm shall be deemed to be a personal injury 
within the meaning of this chapter. 

In response to the growth in mental stress claims, the 
California legislature enacted reform amendments in 1989 and 
1991. The 1989 amendments to the workers' compensation act 
established the American Psychiatric Association's Diagnostic and 
statistical Manual of Mental Disorders as the standard for 
evaluating permanent psychiatric disability. The legislature 
also altered the compensability threshold for psychiatric 
injuries to a new and higher threshold of compensability of at 
least 10 percent of the total causation from all sources 
contributing to the psychiatric injury. To cure the decision in 
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Albertson's, Inc. v. W.C.A.B., 131 Cal. App. 3d 308, 188 Cal. 
Rptr. 304 (1982), the legislature required that "actual events of 
employment" should give rise to a claim. In Albertson's, the 
court held that a mental disability resulting from asserted job 
stress was compensable even if the events causing the stress 
existed only in the employee's mind. In 1991, the California 
legislature again tightened the standards for receiving workers' 
compensation for a psychiatric injury. Under the new law, mental 
stress claims are not compensable in the first six months of 
employment unless caused by "sudden and extraordinary" work 
conditions other than good-faith employment actions. Although 
mental stress claims have been declining somewhat since the law 
changes in California, these measures have not significantly 
improved the situation. 

These recent reforms have prompted legal challenges. In 
Montana, the Workers' compensation Court held that the workers' 
compensation act's exclusion of mental injuries caused by 
emotional or mental stress violated the equal protection clause 
of the Montana Constitution. The exclusion of mental injuries 
caused by mental stress was part of the reform of workers' 
compensation laws passed by the Montana Legislature in 1987. The 
court noted that cost savings may have been the reason for 
excluding workers' compensation claims as a result of mental 
stress, but there does not seem to be a rational basis for the 
classification. To inoculate legislative reform from these types 
of constitutional challenges, the legislature should present a 
clear legislative history that the workers' compensation act is 
not intended to compensate injuries with doubtful work causation. 

In the past year, Alabama altered the burden of proof for 
compensable cumulative traumas. Cumulative trauma disorders 
include injuries caused by exposure, stress, and repetitive 
trauma. Cumulative injuries are mentally or physically traumatic 
activities extending over a period of time, whose combined effect 
causes any disabilities or need for medical treatment. 
Ordinarily, the incidents could not be sufficiently severe to 
cause injury, but their cumulative effect over a long period 
causes a condition and symptoms requiring medical attention. 
While Alabama has not changed the compensability standard for 
cumulative traumas, the change in the burden of proof may have 
some beneficial effect. section 25-5-81(c) of the Code of 
Alabama provides: 

The decision of the court shall be based on a preponderance 
of the evidence as contained in the record of the hearing, 
except in cases involving injuries which have resulted from 
gradual deterioration or cumulative physical stress 
disorders, which shall be deemed compensable only upon a 
finding of clear and convincing proof that those injuries 
arose out of and in the course of the employee's employment. 
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For the purpose of this amendatory act, 'clear and 
convincing' shall mean evidence that, when weighted against 
evidence in opposition, will produce in the mind of the 
trier a fact of firm conviction as to each essential element 
of the claim and a high probability as to the correctness of 
the conclusion. Proof by clear and convincing evidence 
requires a level of proof greater than a preponderance of 
the evidence or the sUbstantial weight of the evidence, but 
less than beyond a reasonable doubt. 

Back injury and hernia can be addressed by a specific 
duration limit on a schedule, but care must be taken to establish 
a duration that is no greater than the typical benefit duration 
under present law. No particular model can be suggested without 
more information about the extent of the problem. 

cc: Joe DiGiovanni 



LYNCH CHIROPRACTIC ARTS BUILDING 

Dr. Robert P. Lynch, Jr. 

July 27, 1992 

William Hathaway 
c/o Michelle Bushey 

1200 Broadway 

South Portland, Maine 04106 

University of Maine-Law School 
246 Deering Ave. 
Portland, ME 04102 

Dear Bill, 

Tel. (207) 799-2263 
Fax (207) 799-7112 

I have had the opportunity to review a suggested workers 
compensation medical system by Harvey Picker. In review of Mr. 
Pickers suggestion I would like to make a short comment. 

1. The Michigan Workers Compensation system does not call 
for independent medical examiners (IME). Mr. Picker 
recommends placing Chiropractors on the medical advisory 
board but in his later presentation he does not have 
chiropractors as independent medical examiners. He has a 
selective panel of up to 25 M.D. and D.O. 's as mediators 
and hearing officers. 

2. It is my opinion and the opinion of that the system would 
benefit from having like providers reviewing each other 
and not having M.D. 's reviewing Chiropractic cases or 
D.O.'s reviewing medical doctors cases, ect. 

3. There are many chiropractors in the State of Maine whom 
have expertise as a diagnostician to be able to determine 
the necessity for the chiropractic care being provided an 
the limitations in the work capacity as a result of the 
alleged injuries. 

RPL/pl 
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\}uly 27 r 1992 

Senator Richard Hathaway 
Blue Ribbon Commission 
University of Maine 
246 Deering Avenue 
Portland, Maine 04102 

Dear Senator Hathaway, 

In June I welcomed the opportunity to provide the Blue 
Ribbon Commission with an outline of successful cost 
containment programs being used by self insured and 
progressive independent businesses in the State of 
Maine. Since my presentation, I have continued to 
monitor the hard work of The Blue Ribbon Commission and 
most recently reviewed a draft of a medical systems 
proposal by Dr. Harvey Picker. 

In this model medical system, Dr. Picker appropriately 
included Chiropractors on the Workers' Compensation 
Advisory Board. Since Chiropractors are trained 
specialists in the diagnosis and treatment of 
IlHISC'uloskeletal injuries, and because they treat 
approximately 30-35% of work related injuries in Maine, 
their inclusion on the Advisory Board as well as on the 
1ME panel is necessary and valuable. 

Surprisingly, in what may have been a clerical error or 
simple oversight in the medical system draft that 1 
reviewed, ChiropractIc Doctors were not included in the 
1ME panel. Excluding Chiropractors from the TME panel 
wiJ.l set up an adversarial and disruptive relationship 
between the in jured, the insuranct:~ indus t.ry t and the 
insured. Past testimony by representatives of the 
injured I the heal th care providers as well as by the 
outside consultants, all describe how compensation costs 
are escalated as a result of the adversarial nature of 
the present system. 

l\c1di tionall y, the fila terials I provided durinq my 
presentation to the Blue Ribbon Commission documents 
enormous savings by progressive Maine companies who did 
everything possible to improve communication and avoid 
medical/legal confrontation. 
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Senator HathaHay 
Paqe 'rwo 

Including Chiropractors on the IME panel will discourage 
the adversarial relationship between Chiropractors and 
Medical Doctors which has proven costly .for all third 
party reimbursement systeuls f and additionally t saving 
time and money. It will also avoid future tinkering and 
modification to the Workers' Compensations system in 
future legislative sessions. 

Finally ( as President of the Maine Chiropractic 
Association and as a Diplomate of the American Board of 
Chiropractic Occupational Health Care f I feel t.hat the 
credentialing process of the 1ME panel doctors is key to 
the success of utilization management of workers 
injuries. All doctors on the 1MB panel should: 

1. 

2. 

3. 

Have board certifj.cation in occupational health 
care, diagnostics, or 1ME protocols; 
Have actual experience treating work related 
iniuries; 
Provide evidence of a minimum of 12 hours of 
continuing education credits in occupational 
medicine each year. 

Thank you for taking the time to review these comments. 
If you would like additional information regarding 
"credentialing protocol" r I would be happy to provide 
your commission with this information. 

Good luck with this enormous task. 

Leonard G. Saulter. D.C., DABCOH 
President, Maine Chiropractic Assocjatjon 
1JGS/vmp 
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July 27, 1992 

Dr. Harvey Picker 
Blue Ribbon Commission 
University of Maine 
246 Deering Avenue 
Portland, Maine 04102 

Dear Dr. Picker, 

In June I welcomed the opportunity to provide the Blue 
Ribbon commission wi th an outline of successful cost 
dontainment programs being used by self insured and 
progressive independent businesses in the State of 
Maine. Since my presentation, I have continued to 
monitor the hard work of The Blue Ribbon Commission and 
most recently reviewed a draft of a medical systems 
proposal you provided the Commission members. 

In this model medical system, you appropriately included 
Chiropractors on the Workers' Compensation Advisory 
Board. Since Chiropract.ors are trained specialists in 
the diagnosis and treatment of musculoskeletal injuries, 
and because t.hey treat approximately 30-35% of work 
related injuries in Maine. their inclusion on the 
Advisory Board as well as on the IME panel is necessary 
and valuable. 

Surprisingly, in what may have been a clerical error or 
simple oversight. in the medical system draft that. I 
reviewed. Chiropractic Doctors were not included in the 
IME panel. Excluding Chiropractors from t.he IME panel 
will se t up an adversari al and disrupti ve rela tionship 
between t.he injured, the insurance industry. and t.he 
insured. Past testimony by representatives of the 
injured, the health care providers as well as by the 
outside consultants, all describe how compensation costs 
are escalated as a result. of the adversarial nature of 
th~ present system. 

Addi t.ionally, the materi als I provided during my 
presentation to the Blue Ribbon Commission documents 
enormous savings by progressive Maine companies who did 
everything possible to improve communication and avoid 
medical/legal confrontation. 
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Dr. Picker 
Page Two 

Including Chiropractors on the IME panel will discourage 
1:he adversarial relationship between Chiropractors and 
Medical Doctors which has proven costly for all third 
party reimbursement systems t and addi tional.1y t saving 
time and money. It will also avoid future tinkering and 
modification to the Workers I Compensations system in 
future legislative sessions. 

Finally, as President of the Maine Chiropractic 
Association and as a Diplomate of the American Board of 
Chiropractic Occupational Health Care, I feel that the 
credentialing process of the IME panel doctors is key to 
the success of utilization management of workers 
iniuries. All doctors on the IME panel should: 

1. Have, board certification in occupational health 
care, diagnostics, or IME protocols; 

2. Have actual experience treating work related 

3. 
injuries; 
Provide evidence of a mini.mum of :1.2 hours of 
continuing education credits in occupational 
medicine each year. 

Thank you for taking the time to review these comments. 
If you would like additional information regarding 
"credentialinq protocol", I would be happy to provide 
your commission with this information. 

Good luck with this enormous task. 

Respectfully submitted, 

i2v~u/~~~ 
Leonard G. Saulter, D.C., DABCOH 
Pre,sident, Maine Chirol)ractic Association 
IJGS/vrnp 



157 Park Street 

President 

Charles J. O'Leary 

P.O. Box 2669 
Bangor, Maine 04402-2669 

Tel. 207-947-0006 

Hon. William Hathaway 
Richard Dalbeck, Co-Chairs 
Maine Blue Ribbon Commission on 

Workers' Compensation 
246 Deering Avenue 
Portland, ME 04102 

July 28, 1992 

Dear Chairmen Hathaway and Dalbeck: 

Secretary-Treasurer 

Edward Gorham 

Labor's willingness to cooperate with the management 
members of the Workers' Compensation Group has been shown by the 
joint labor-management testimony from the Group before your 
committee and in the intense consideration your committee is 
giving to the unanimous labor management recommendation of the 
Michigan plan. 

certain trade associations wrote a letter to various Maine 
newspapers on July 8, 12 and 14, and that letter contained 
sUbstantial financial and conceptual inaccuracies which I have 
sought to correct by the enclosed letter. 

Enclosure 
cc: The Hon. Emilien Levesque 

Dr. Harvey Picker 

~13-C 



President 

Charles J. O'leary 

157 Park Street 
P.O. Box 2669 

Bangor, Maine 04402-2669 
Tel. 207-947-0006 

7/27/92 

MISREPRESENTING FACTS, IGNORING HISTORY 

Secretary-Treasurer 

Edward Gorham 

Some trade associations who have been active participants in the 
long political struggles on workers' compensation have criticized the 
Labor Management Group's recommendation for adoption of the Michigan 
plan in order to control Maine's continuing workers' compensation 
program difficulties. 

These trade associations have a perfect right to express their 
views but they should feel under an obligation not to ignore or 
misrepresent fundamental facts. THE LETTER FROM THE TRADE 
ASSOCIATIONS MISREPRESENTS THE FUNDAMENTAL FACT THAT MOST INSURED 
BUSINESSES IN MICHIGAN PAY SUBSTANTIALLY LESS FOR WORKERS' 
COMPENSATION INSURANCE THAN SIMILAR INSURED BUSINESSES DO IN MAINE. 

Self insured businesses also pay substantially less in Michigan 
than in Maine. A worldwide paper company with plants in both 
Michigan and Maine pays 2/3rds less in Michigan. Likewise a large 
nationwide transportation company pays about 60% less in Michigan 
than Maine. 

The trade associations misrepresented the costs facts by 
comparing the highest insurance rates charged in the Michigan market 
(about 3% of the market) with the lowest rates charged in the Maine 
market (about 80% of the Maine market) and thus falsely concluded 
that Michigan's rates are higher than Maine's. 

The truth is just the opposite. 

Using the same occupations as selected by the trade 
associations, the facts about the highest rates in both systems 
(Michigan's assigned risk system and Maine's accident prevention 
account) are listed below. 

~13·C 



Logging/Lumbering 
Boiler Installation 
Excavation 
Boatbui1ding/repair 
Trucking 
Clothing Store 
Hardware Store 
Retail Store 
Meat/Grocery Store 
Gas/Oil Dealers 
Auto Repair 

Maine 
(Accident 
Prevention 
Account 
minimum) 

$44.36 
32.98 
16.39 

9.06 
20.15 
1. 88 
2.70 
2.40 
4.82 
9.89 
6.28 

Convalescent Nursing Home 7.84 
Hospital Professional 2.33 

Maine 
(A.P.A. 
maximum) 

$53.23 
39.58 
19.67 
10.87 
24.18 

2.26 
3.24 
2.88 
5.78 

11.87 
7.54 
9.41 
2.80 

Michigan 
(Assigned 

Risk) 

50.43 
31.08 
15.75 
10.73 
19.50 
1. 82 
2.62 
2.36 
4.73 

12.91 
6.75 
8.43 
2.15 

But in Michigan only 3% of employers pay insurance rates are at 
the high level whereas Maine high rates are paid by 20% of insureds. 

Another misrepresentation by the trade associations is the claim 
that Maine's workers' compensation law covers non-work related 
disabilities. That is untrue. Maine follows the same basic formula 
for eligibility requiring disabilities to be work related for 
compensation eligibility as 45 other states, including Michigan. The 
Blue Ribbon Commission has investigated the trade associations' 
misleading claim and will, based on the facts, find it to be 
inaccurate. 

In addition to misrepresenting the cost in the high risk pools 
in Maine and Michigan, the requirement of work-relatedness for 
compensation in both systems and indeed, almost all workers' 
compensation systems, the trade associations ignore the fundamental 
fact that Maine has listened to them and their insurance allies and 
done what they have wanted in the past 6 years resulting in utter 
failure. During the last 6 years, doing what the insurance companies 
and trade associations wanted, Maine's injury rate and lost time rate 
have stayed very high, Maine's insurance costs have increased an 
average of 90% while benefits, particularly long-term benefits for 
Maine injured workers, have been cut by over 50%. 

The demonstrated failure of the trade associations' position is 
the reason the Labor Management Group came together and coalesced on 
the Michigan plan and the reason the Maine Blue Ribbon Commission is 
giving thoughtful consideration to the Michigan plan. Even more 
importantly, reestablishing a consensus within the state of Maine so 
that Mainers can work together rather than continue futile and costly 
political squabbling is our best hope of fundamental change for the better. 

~. 
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Maine Chamber of Commerce & Industry 

126 Sewall Street II Augusta, Maine 04330 III (207) 623-4568 

July 30, 1992 

Honorable William D. Hathaway, Co-Chair 
Blue Ribbon Commission on Workers' Compensation 
246 Deering Avenue 
Portland, Maine 04102 

Dear Mr. Hathaway: 

We have learned from your staff that the Blue Ribbon 
Commission intends to submit its report and recommendations 
directly to the Governor and legislature without exposing 
them to the interested parties and/or conducting public 
hearings. I would like to urge you to consider another 
course. 

I think it is likely that elements of your report will 
cause concern for business or labor. It may be possible to 
work through these rough spots if the ball is kept in your 
court. If, however, your report goes first to the Governor 
and legislators, I believe we will quickly re-politicize 
the issue. That is exactly what the Blue Ribbon Commission 
was supposed to avoid. 

Please consider seriously our concern for the method 
you have chosen. 

cc: Harvey Picker 
Emilien Levesque 

Sincerely, 

~vcA-
'~hn S. Dexter, Jr. 

President 

The Voice of Maine Business 



Maine Chamber of Commerce & Indu try 

Honorable William D. Hathaway 
6707 Wemberly Way 
McLean, virginia 22101 

Dear Mr. Hathaway: 

126 Sewall Street III Augusta, Maine 04330 .. 

July 30, 1992 

We have learned from your staff that the Blue Ribbon 
Commission intends to submit its report and recommendations 
directly to the Governor and legislature without exposing 
them to the interested parties and/or conducting public 
hearings. I would like to urge you to consider another 
course. 

I think it is likely that elements of your report will 
cause concern for business or labor. It may be possible to 
work through these rough spots if the ball is kept in your 
court. If, however, your report goes first to the Governor 
and legislators, I believe we will quickly re-politicize 
the issue. That is exactly what the Blue Ribbon Commission 
was supposed to avoid. 

Please consider seriously our concern for the method 
you have chosen. 

cc: Harvey Picker 
Emilien Levesque 

Sincerely, 

2
-
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t ohn S. Dexter, Jr. 
President 

The Voice of Maine Business 



Maine Chamber of Commerce & Industry 

126 Sewall Street • Augusta, Maine 04330 • (207) 623-4568 

July 30, 1992 

Honorable William D. Hathaway, Co-Chair 
Blue Ribbon Commission on Workers' Compensation 
246 Deering Avenue 
Portland, Maine 04102 

Dear Mr. Hathaway: 

We have learned from your staff that the Blue Ribbon 
Commission intends to submit its report and recommendations 
directly to the Governor and legislature without exposing 
them to the interested parties and/or conducting public 
hearings. I would like to urge you to consider another 
course. 

I think it is likely that elements of your report will 
cause concern for business or labor. It may be possible to 
work th~qugh.;these ;rpugh spots if the ball is kept in your 
court. if, however, your report goes first to the Governor 
and legislators, I ~elieve we will quickly re-politicize 
the issue. That is exactly what the Blue Ribbon Commission 
was supposed to avoid. 

Please consider seriously our concern for the method 
you have chosen. 

cc: Harvey Picker 
Emilien Levesque .. , 

Sincerely, 

'~xter, 
President 

... , .. 
. . 

. ~ , '. _'.; • t • 

The Voice of Maine Business 
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Maine Chamber of Commerce & Industry 

126 Sewall Street. Augusta, Maine 04330 • (207) 623-4568 

July 30, 1992 

Mr. Richard B. Dalbeck, Co-Chair 
Blue Ribbon Commission on Workers' Compensation 
246 Deering Avenue 
Portland, Maine 04102 

Dear Mr. Dalbeck: 

We have learned from your staff that the Blue Ribbon 
Commission intends to submit its report and recommendations 
directly to the Governor and legislature without exposing 
them to the interested parties and/or conducting public 
hearings. I would like to urge you to consider another 
course. 

I think it is likely that elements of your report will 
cause concern for business or labor. It may be possible to 
work through these rough spots if the ball is kept in your 
court. If, however, your report goes first to the Governor 
and legislators, I believe we will quickly re-politicize 
the issue. That is exactly what the Blue Ribbon Commission 
was supposed to avoid. 

Please consider seriously our concern for the method 
you have chosen. 

cc: Harvey Picker 
Emilien Levesque 

Sincerely, 

John S. Dexter, Jr. 
President 

The Voice of Maine Business' 




