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Cl 'HTIS of Hockland 
THERIAULT of Rumford 
MORTON of Farmington 
USHER of Westbrook 

The Minoritv of the same Committee on the 
same subject' matter reports that the same 
Ought Not to Pass. 

Signed: 
Representative: 

POWELL of Wallagrass 
Which reports were Read. 
The Majority Ought to Pass as Amended 

Report of the Committee was Accepted and the 
Bill Read Once. Committee Amendment .. A" 
was Read and Adopted and. under suspension of 
the rules, the Bill, as Amended. was Read a 
Second Time. 

Thereupon. on motion by Mr. Speers of Ken
nebec. tabled and Specially Assigned for April 
5. 1976. pending Passage to be Engrossed. 

-Enactors 
The Committee on Engrossed Bills report as 

truly and strictly engrossed the following: 
An Act Relating to Community-based 

Facilities for Children and Adults. (H. P. 2142) 
(L. O. 2282) 

Which was Passed to be Enacted and, having 
been signed by the President, was ~y the 
Secretary presented to the Governor for his ap
proval. 

The President laid before the Senate the 
following tabled and Specially Assigned mat
ter: 

Bill. .. An Act Rela ting to Property of Sur
vivor where Joint Oeposits or Accounts are In
volved." (S. P. 664) IL. 0.2102) 

Tabled -- April 1. 1976 by Senator Speers of 
Kennebec 

Pending -- Consideration 
I In the Senate - Passed to be Engrossed as 

Amended bv Committee Amendment .. A" I S-
460).) . 

(In the House - Passed to be Engrossed as 
Amended bv Committee Amendment "A". as 
Amfflded by House Amffldments "A" (H-llOl) 
and "B': (H-1147) Thereto, in non
concurrence) . 

On motion bv Mr. Collins of Knox. the Senate 
voted to Recede and Concur. 

The President laid before the Senate the 
following tabled and Specially Assigned mat
ter 

Bi II ... An Act to Revise the Maine Criminal 
Code as Recommended bv the Criminal Law 
Hevision Commission." IS: P. 777) I L. O. 2334) 

Tabled - April 1. 1976 by Senator Collins of 
Knox .... 

Pending - Consideration 
I In the Senate - Passed to be Engrossed as 

:~~le~~~~~i ;:~~~~.~~~~~~ents "A" IS-488). 

lin the House - Passed to be Engrossed as 
Amended b\' Senatc Amendments "A" "8" 
and "C" and House Amendments "e" \ H'-1162I : 
"n" 111-11701. "E" IH-11711 and "F" (H-1l74). 
III non-concurrencc. I 

Tht' Pln:SIDENT: The Chair recognizes the 
Senator from Knox. Senator Collins. 

:'Ilr. COLLINS: Mr. President. I would like to 
make a parliamentary inquiry. Several amend
ments have been added to this bill in the other 
body. and it is my understanding that the 
Sl'nator from Cumberland. Senator Merrill 
wishes to offer motions relating to one of thes~ 
amendments. and I wish to offer an amendment 
to House Amendment" E". Would the Chair ad
vise us as to the proper procedure? 

The PRESIDENT: Is it now the pleasure of 
the Senate to recede from its former action 
whereby the bill was passed to be engrossed? 

It is a vote. 

Whereupon. House Amendment "C" was 
1(\ '.,,1 dllLl .\dopted in concurrl'rH'<'. and House 
Amendment "0" was Read. 

Mr. Merrill of Cumberland then moved that 
House Amendment "0" be Indefinitelv Post-
poned. . 

The PHESIDENT: The Senator has the floor. 
Mr. MERRILL: Mr. President and Members 

of the Sena te: The criminal code revision bill, 
as it comes back from the other body with the 
amendments on it. would differ in several 
respects, two of which are relevant to the dis
cussion here. 

The criminal code. as it was originally writ
ten and as it would be amended by the passage 
of the bill recommended by the committee, 
would impose no mandator'y sentences. The 
philosophy on the part of the committee in 
regards to that was. first. that the judicial 
branch would be in the best position to make a 
judgment in each individual case as to what 
punishment should be handed out. And it will be 
noted by those who are students of the past law 
and of the law as it will be changed by the code 
that in many instances those punishments that 
can be handed out by the court will be greater 
than they were in the past. representing a feel
ing on the part of the committee that some of 
these crimes could be and should be in many 
cases treated more seriously by the judiciary. 
Also. changes that have taken place in the 
courts due to the court revision have made it so 
now we can say that the punishments in many 
cases are handed out sooner. which is equally 
important to those of us interested in teaching a 
lesson to those who violate the law. 

Also. the revisions in the code. as thev have 
been suggested b~' the committee and as they 
have been amended here bv the Senator from 
Androscoggin. Senator Clifford, place a much 
higher priority than in the past on the courts 
sccing to it that it can get restitution for the vic
tims of the (Time. not onlv to serve the victims. 
obviously. but to make that one of the elements 
of punishnwnt. It is the feeling of the commit
tee that restitution is a punishment that is not 
handed out often enough to those people who 
l'ngage in crimes against property. 

What we have before us in House Amendment 
"[)" is an amendment which would impose a 
mandatorY sentence in the cases of people con
victed of burglaries for the second tirrie. We will 
consider in Just a few moments an amendment 
which has been offered by the House which is an 
amendment which would put into effect man
dator~' jail sentences for those people who com
mit crimes with a firearm. Now. there is a 
general philosophy on the part of those of us on 
the committee. and I think on the part of many 
in the legislature. as I stated earlier. that all 
mandatory sentences are probably not 
desirable. There is a recognition from those of 
us who are engaged in criminal law that when 
yOU demand a mandatory sentence that you are 
ilOt ending the discretion of the penal process in 
whether or not the person will go to jail. 
bccause what \·ou do is that yOU allow still. of 
{'ourse. proseciltorial discretion to charge with 
:1 lesser offcnse or for the policeman's discre
t IOn when he brings the case before the 
prosecutors Also. of course. a lesser offense 
{'an be found bv the court. even if he has been 
charged with ttie offense that would bring about 
the mandatory jail sentence. 

• So it has been felt bv the committee that real
Iv very little is served. and in man v cases. 
spccific cases. mischief is done by mandatory 
jail sentences. However. I recognize that many 
members of the legislature. and some of them I 
am sure here. probably feel that in the case of a 
crime committed with a firearm there should 
be a mandatory sentence. We will be addressing 
that when we I!el to House Amendment "F". if 
anyone wishes to raise a question about it. It is 
the feeling of I think all of us on the committee 
that eVffl if it is the will. or maybe especially 

if it is the will of the legislature. that there 
would be a mandatorv sentence in the case of 
crimes committed with a firearm. that it would 
give all the rmre strength to that statemfflt: 
which of course is a statement on the part of the 
legislature of how abhorrent we feel crimes 
{'ommiHed with a weapon are, if would give all 
the more strength to that Statemfflt if we were 
to have that l/ethe only ~rime,the only case in 
the whole criminal code. where there is a man
datory sentence. What I am suggesting is that if 
any members of the legislature feel that it is 
important for us to make that statement in an 
especially strong and clear voice, it is probably 
all the more important or equally important 
that this amendment. House Amendment "0". 
be indefinitely postponed. 

Second offen~_es of burglary. although they 
are obviously offensive to the legislature. I can 
assure those QfJ'QJ! wh_odon'thaye the occasion 
to be in rourts of law that. whatever the actionS 
have been in the past, that our judges are now 
being very strict in these cases and are in manv 
cases baitdiiig--oitf-fDe-inaximum pUnishment. 
as I think that they should in many cases deal
ing with these people that repeatedly commit 
crimes against property and crimes against the 
dwelling place. It is the feeling of the commit
tee that to single out burglary would really 
raise all sorts of questions about why other 
crimes haven't been singled out. It is not. in the 
feeling of the committee. as clearly dis
tinguishable as crimes committed with a 
firearm in terms of the need to have a separate 
and special statement. 

So it is then for the purpose of trying to re
main true to the greatest extent to the idea that 
we don't think mandatory sentences are good. 
and also so that if we have any mandatory 
sentences in the code that it will be that special 
case of crimes committed with a firearm. that I 
ask the Senate to indefinitely postponed House 
Amendment "0", which is filed under 1170. 

The PRESIDENT: Is it now the pleasure of 
the Senate to indefinitely postpone House 
Amendment "O"? 

The Chair recognizes the Senator from 
Somerset. Senator Corson. 

Mr. CORSON: Mr. President and Members of 
the Senate: I would just like to pose a question 
through the Chair before I vote on this par
ticular item. I realize that last session we im
posed mandatory sentences for persons con
victed of night hunting, and I am wondering if 
the revision of our criminal laws has addressed 
this matter and possibly done away with the 
mandatory sentencing for night hunting. I 
would appreciate it if someone from the 
Judiciarv Committee could answer that for me. 

The PRESIDENT: The Chair recognizes the 
Senator from Cumberland. Senator Merrill. 

Mr. MERRILL: Mr. President and Members 
of the Senate: I stand ready to be corrected by 
my fellow members of the Judiciary Commit
tee. but I think that the Committee on Judiciary 
approached the subject of night hunting as be
ing a Fish and Game matter. with trepidation 
appropriate. considering the debate which took 
place here earlier. and left it to the will of that 
committee to make that change if they wanted 
it. 

The PRESIDENT: Is the Senate readv for the 
question? Is it now the pleasure of the Senate to 
indefinitely postpone House Amendment "O"? 

The motionJ!r.e.va.i.led. . 
House Amendment "E" was Read. 
VIr. Collins of Knox then presented Senate 

,\mendment "A" to House Amendment "E" 
and moved its Adoption. 

Senate Amendment "A". Filing No. S-509. to 
House Amendment "E" was Read and Adopted 
and House Amendment "E", as Amended by 
Senate Amendment .. A" Thereto, was Adopted. 

House Amendment "F" was Read. 
The PRESIDENT: The Chair recognizes the 

Senator from Cumberland. Senator Merrill. 
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Mr. MERRILL: Mr. President and Members 
of the Senate: I intend to make no motion in 
regards to this amendment but only to point out 
that this is the amendment that I alluded to 
earlier which docs create a mandatory jail 
sentence In the ease of those people who com
mit crimes with a firearm. 

It might also be noted for those who have a 
special concern with this matter that all 
through the code there are special increased 
penalties available to the judges in cases where 
p!ople commit a crime with a firearm. I think, 
~ .• ~!!m()ry!~.!'Y$lf~~e;g>[reiIc~Jy, r.fore!(a!ll,Ple .. 
"'" gurry cormm ""'" WIUIOU a lre8nn IS a 
"C" offense in many cases; it would be an "A" 
of!eos.e .. if COlDDlj.Ued with.a firearm. more.than 
doubling the penalty available 00 the judge. 

So I pOint oUt to the Senate, so they may work 
their will, that this does create the mandatory 
sentence in the case of a firearm and that this 
matter is also considered in other parts that 
present~t;~e in the code. 
~~p~~~~~ ~~~!!COgniZe!! the 

Mr. COLLINS: Mr. President, I join with my 
colleague. Senator Merrill. in some concern 
over this amendment. I am not going to try to 
defeat it. but I have to say for the record that 
mandatory sentences do not accomplish the 
purposes for which they are intended. The idea 
that there will be certainty of punishment 
because you put it in the statute is illusory. 
Time and again we see mandatory sentences 
circumvented by prosecutors and judges 
because they feel that the sentence is not ap
propriate for the situation. 

I think it is unfortunate that we come to a 
.timt.erizede. wh_eJl ~~tr.Y..to. m~keofsentegcingfoa thinkc~m
pu ma""r. H any one us stops . 
if we were in trouble and convicted in a court 
and about to be sentenced. would it be better for 
us to be sentenced by someone with human in
telligence, or would it be better that we simply 
be sentenced by a mandatOry numericill pr0c
ess? This is the problem that. !'his kind of amend
ment creates.· And what my friends who are 
very much concerned over law enforcement do 
not reali2e is that this kind of provision leads to 
fewer convictions. They seem to forget that 
before you have a sentence you must have a 
conviction, and the difficulty that prosecutors 
have in obtaining convictions when a man
datory sentence lies at the end of the road can 
.be well documellte(LJL you . ~~ _ w.lth ~Xt
perienced prosecuOOrs. they can u:u you auuu 
these problems. 

At the same time that our well meaning 
friends were putting mandatory sentences on 
our statute books in the other body, they were 
stripping away from the police certain powers 
of .eilforcementt.hat.the CriminalCode ReYiaion, 
Commission had written inOO the bill and which 
the Judiciary Committee had approved. Again, 
I think it is most unfortunate that sometimes 
we get the cart before the horse in our zeal to 

,/ accomplish a very worthy end. I didn't feel that 
I could let this occasion pass without expressing 
a little bit of my frustration in this respect. 

The PRESIDENT: The Chair will interrupt 
debate to ask the Sergeant-at-Anns to escort 
the Senator from Cumberland, Senator Berry, 
to the rostrum where he has graciously offered 
to serve as President pro tem for the remainder 
of the afternoon. 

TherellPo_n, the. Serge~nt·at-Arl11s_ ~scorte~ 
Senator Berry 00 the rostrum where he assumed 
the duties o( President pro tem. and the Presi· 
dent retired from the Senate Chambers. 

The PRESIDENT pro tem: The Chair 
recognizes the Senator from Somerset, Senator 
Cianchette. 

Mr. CIANCHETTE: Mr. President and 
Members of tile Senate; I aDnreciate. tlle 
remarks of the Senator from Knox. SenatOr 
Collins, but I just can't understand what condi
tions ml.ht exist that a prosecutor or a judge 

could not want to sentence a person who has 
been caught using a firearm in order to commit 
a ('rime against another person. I think that is a 
pretty serious situation and I think it ought 00 be 
dealt with as such. And I think we should 
remelllber that the people we are passing these 

'laws for are the criminals. and not the lawyers 
and judges. Perhaps if we had a law on the 
books that said if you are caught committing a 
crime with a firearm you are going to jail, 
period. if the law was there, I think that might 
serve as a deterrent to stop the crime before it 
happens. That is the context that I am consider
ing when I support this ·amendment, and I do 
believe that it might be an ounce of prevention. 
And _if wecalJ stop !'L~ilT!E!. from~_a.p~~r~ 
having a· law on the books that can be pubu , 
and people know that in this state if they are 
caught committing a crime with the use of a 
firearm that they are going to go to jail for a 
good long time, then I strongly support the 
amendment. 

The -PRESIDENT pro tem: The Chair 
recognizes the Senator from Cumberland, 
Senator Graham. 

Mr. GRAHAM: Mr. President and Members 
of the Senate: I want to strongly support the 
good Senator from Knox. Senator Collins. I 
believe these severe mandatorv sentences are 
countel·productive. As he has said. we will get 
fewer convictions. not more. by this law. It 
seems to me we should leave it to the judge's 
discretion in some cases; otherwise. we are 
simply going to get fewer convictions. Anyone 
who has sat on a jury for drunken driving, for 
instance, knows how loath juries are to convict, 
knowing that the penalty may be severe on the 
individual's life. I therefore move the indefinite 
postponement of House Amendment "F". 

The PRESIDENT pro tem: The Chair 
recognizes the Senator from Androscoggin. 
Senator Clifford. 

Mr. CLIFFORD: Mr. President and 
Members of the Senate: I think that the issues 
have been very well stated by the Senator from 
Knox. Senator Collins, as to the general theory 
of mandatory sentences. and I agree with him 
and I agree with Senator Graham. But in 
answer to the Senator from Somerset, Senator 
Cianchette, it seems to me that when he says I 
can't think of any reason why someone 
shouldn't go to jail in the commission of a 
criminal act with a firearm, first of all, under 
the exI. Code if -SOffieone does· -coIriiriit . a 
criminal act with a dangerous weapon, any 
dangerous weapon. it need not be a firearm, 
then he is automatically, if he is convicted. 
senteneed for the class of a crime which is 
higher than the one -wtiidi - he C(I'Jlriijtt.OO. So, 
as the Senator from Cumberland. Senator 
Merrill. has . poiiittil wt, the code already ad
dresses the serIOusness ot commltmg a crIme 
with a firearm or a dangerous weapon. 

But the second area which it seems to me 
might be the area where the court might want 
&>me disCretlOO .. is-in lIieaiea i:J. -restitutiOri.It 
seems to me that you may have many SituatIons 
where someone has been burglarized, where a 
fireann might have been used, where money or 
pro~rty of great value has been stolen, of great 
viilue -to -the· Vid:Iin-OftJie-cnme. aiXnf seems 10 
me that oftentimes in the criminal justice 
system we overlook the victim of the crime. We 
only think of punishing the criminal, and I think 
we don't look often enough at what we are going 
to do for the victim. That is why it has been im
portant to elevate restitution as an element to 
be considered by the court in sentencing and as 
an element to be considered by the court in 
granting probation. And it seems to me that 
there are and .will be cases where the court 
would think it more just for everyone concerned 
if they wre allowed to. for example, give a 
shock sentence or a sentence which would be 
less time than. this amendment provides for, 
ami then luspend the remainder of Utat 

sentence and require the convicted person to 
restore the victim his property or her property. 
It seems to me that It makes a lot more sense 
for the victim if the court has the discretion in 
certain instances to do that. And under this 
amendment, I am airaid they are not going to 
have that discretion because there ts a 
minimum sentence to be served in prison and 
there is not much restitution that can be made 
from prison. 

We-have added to the probation section of the 
law, even with restitution, an element that says 
a court can consider not only the convicted per
son's resources but the convicted person's 
ability to eam in compensating the victim. And 
it seems to me that it makes a lot more sense in 
many <:as~s J'!l:_ll!~~IgLw_r~9'llre~~t c..~n_
victed person 00 restore 00 II"" VICtim U'" Villue 
of what has been taken from the victim. 

Therefore, I think that is just one reason why 
mandatory sentence provisions are 
counterproductive, and will become much more 
counterproductive under the Maine Criminal 
Code which puts great emphasis on restitution. 
We are finally I think seeing restitution as a tool 
which should be used a lot more than it is or has 
been, aroare-provtamif TOr Ie iri lJie-ciiriiirial 
code on the one hand, and yet on the other hand 
we are taking away the court's discretion and 
the court's ability to use the restitution. We had 
a bill before this legislature in the regular ses
sion, a bill which provided for the state to reim
burse the victims of crime, and It cost a lot of 
money. taxpayers' money. It seems to me it 
would make a lot more sense to have the con
victed perSOll restore that victim's property 
than it does the taxpayers of the State of Maine. 

I hope you would go along with the motion of 
the good Senator from Cumberland, Senator 
Graham, and postpone this amendment. Thank 
you. Mr. President. 

The PRESIDENT pro tem: The Chair 
recognizes the Senator from Somerset, Senator 
Corson. 

Mr. CORSON: Mr. President, I must concur 
wholeheartedly with the comments of my dis
tinguished colleague from Somerset, Senator 
Cianchette. I believe that this bill will help con
siderably in preventing crimes committed with 
a firearm. Now, I would like to make it clear 
that I am wholeheartedly in support of restitu
tion, but I think it is pretty darn difficult to talk 
about restitution when someone has lost their 
life because a burglar was carrying a fireann 
and panicked and shot somebody. And I know, 
speaking personally, I would much rather be 
rtpped off than shot. 

I really can't understand the arguments about 
difficulty of conviction. Now, I admit I am not 
an attorney and possibly there is a lot in this 
area that I am incapable of understanding. I 
always understood though that an individual 
was coRvicted of a crime when it had been 
proven beyond any reasonable doubt that the in
dividual was guilty of that crime. I think it is 
somewhat specious to discuss the attitude of 
juries when an individual is accused of driving 
under the influence. I could well see where a 
member' of a jury might adopt the attitude of 
there but for the grace of God go I, recalling 
some time wben they had left a party under the· 
influence or possibly they had had a bit more to 
drink than they should have, and knew full well 
they shouldn't have been driving and they 
managed to elude capture on that incident, and 
therefore they migbt be sympathetic with an in
dividual who 'under similar circumstances 
found. tb.emaelYes~.l . ..m!Q...!l.J:()urt. But I 
find it difficult 00 conceive IX a m~or Ii 
jury saying, while facing a man accused Of 
anned robbery ()r shooting someone while 
burglarizing a home. to look at that individual 
and say there but for the grace of God Go I. I 
don't buy that at aU. 

I hope that if we can enact this amendment 
into law that an lDdiviclual who is perhaps going 




