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(,IIS('<I 1'1'''"1 \',dill h 'lll this particillar issue 
hl'c<lUSt' (It all dpparellt conflict of interest. 

1'11<' I'HESIIJEyr· The Senator from Ken
neb('('. S('nator Thomas. requests leave of the 
Senate to refrain from voting on L. D. 2165 
hecause of the possibility of an appearance of 
connie( of in!f'rest. Is it the pleasure of the 
S{'nat(' to grant this leave? 

It i<;a vote. 
A dIvision has bf'en requested. Will all those 

Senators in favor of the passage of this bill as 
amended to be engrossed and s€'nt down for con
curr{'nce please rise in their places until 
counted. Those opposed will please rise in their 
places until counted. 

A division was had. 10 having voted in the af
firmative. and 19 having voted in the negative. 
the Bill failed of Passage to be Engrossed in 
non-concurrence. 

Sent down for concurrence. 

An Act to Revise Requirements for Penna
nent Markers under the Land Subdivision Law. 
(S. P. 717) (L. D. 2268) 

\Ir. Bern' of Cumberland then moved the 
pendmg qUestion 

Thereupon. tilt' bill was Passed to be Enacted 
and. having been signed by the President. was 
by the Secretary presented to the Governor for his 
approval. 

Emergency 
An ,\ct R('\ating to Borrowing Capacity of 

Community School District No. 915 Consisting of 
the Towns 01 LltchtJeld. Sabattus and Wales. 
( II. P 2256 I I L. D. 2329 I 

This being an emergency measure and having 
received the affirmative votes of 27 members of 
the Senate was Passed to be Enacted and. hav
mg heen signed h~' the President. was by the 
Secretar~' presented to the governor for his ap
proval. 

Committee Reports 
Senate 

Divided Report 
The Majority of the Committee on Judiciary 

on. Bill. "An Act to Revise the Maine Criminal 
Code as Recommended bv the Criminal Law 
Revision Commission." (S: P. 697) IL. D. 2217) 

Reports that the same Ought to Pass in New 
Draft under Sam€' Title IS. P. 777) (L. D. 2334) 

Sign€'d' 
Spnators: 

COLLINS of Knox 
CLlFFOHD of Androscoggin 

Representatives: 
HENDERSON of Bangor 
McMARON of Kennebunk 
PERKINS of So. Portland 
HEWES of Cape Elizab€'th 
HOBBINS of Saco 
BENNETT of Caribou 
:'IlISKAVAGE of Augusta 
SPENCER of Standish 

The :'I1inoritv of the sam€' Committee on the 
,;arne subject matter f€'ports that the same Ought to 
Pass In New Draft under New Title: "An Act Mak
ing Certain R€'visions in the Maine Criminal Code 
IS. P 778) (L. D. 23331. 

Signed' 
Senator: 

MERRILL of Cumberland 
Representative' 

HUGHES of Auburn 
Which reports were Read. 

The PRESIDENT: Is it now the pleasure of 
the Senate to accept the majority ought to pass 
in new draft report of the committ€'e? 

The Chair recogniz€'s th€' Senator from 
Curflberland. Senator Merrill. 

Mr. MERRILL: Mr. President, if I under
stand the motion before the body. it is that we accept 
the majority ooght to pass in new draft repoct of the 

c'ommitt('('. Is that presmtly the motion before the 
body'.' 

Th(' I'RESID'ENT: That is the motion that the 
Chair posed to the Senate. There has been no af
firmative motion to that extent. 

1\11'. MERRILL' Mr. Pr€'sident. I have no 
problem in speaking to this in that posture. I 
SImply would like to point out the difference in 
the two drafts that are before us so that the 
Senate may make a conscious decision. and I 
will be brief. 

It can be noted from looking at Suppi!'m€'ntal 
Journal No.2 that Senator Collins of Knox and 
Senator Clifford of Androscoggin are both on 
the other side. and whenever I go up against 
these two genti€'men on a judiCiary matter I 
feel a littl€' bit like David going -up against 
Goliath WIthout a slingshot. But I would like to 
just point out to the Senate. so that we can have 
a conscious decision on this issue. what is 
before us. 

The onlv difference in the two drafts comes to 
when it is proper for a person to use deadly force 
agmnst another person. Presently the code that we 
passro last session tries to draw a pretty dear line. 
based on th€' pr€'vious law. the common law. that 
basically says that you can use deadly force to de
fend yoorself or another person against deadly force 
but you cannot use deadly force to defend your 
property. 

Also the code. I think. probably stretched the 
common law just a little bit. It certainly gave it 
the best interpretation from the standpoint of 
those who would like to use force, deadly force, 
by making it clear that when it came to using 
deadly force in a dwelling house that it wasn't 
necessary even for the party using the deadly 
force to believe that the other party was going 
to use deadly force against him. but to simply 
believe that it was likely that the party in the 
dwelling house illegally was going to use any 
force against him. So the situation currently in 
the code is that you can use deadly force to de
fend yourself against deadly force. except that 
in your dwelling house you are allowed to use 
deadly force to defend yourself if there is any 
likelihood that the person in the dwelling house 
wrongly - and that is interpreted to mean he is 
in there to commit burglary or has tr€'spassed 
to commit some crime. If he is in there for that 
purpos€'. or you believ€' tha t he is in there for 
that purpose. then you can usr deadly force if 
~'ou think it is lik€'ly that he is going to use any 
foree. 

When we put this into the law. even though I 
think that ev€'rvone would admit that studied 
the matter thai this is c€'rtainly a liberal in
terpretation of the present law with regard to 
the right of an individual to use force in 
d€'fending his dwelling house. a lot of citizens 
became outrageL. outraged because they 
believe that if somebody was trespassing on 
their property they should have the right to use 
deadly force just to bring an end to that 
trespass. 

I am not going to suggest to this Senate that 
this hasn't been a matter that has been well 
worked over in committe€'. It has. And the draft 
that the majority of th€' Judiciary Committee 
supports is as responsibl€' a draft as could be 
written. If the Senate believes that it is ever 
proper for a person to use deadly force for a 
purpose other than protecting human life or 
,proteclliJg himself against the use of force in 
his dwelling house what I am suggesting to th€' 
Senate is that the line is pretty clearly drawn by 
the two positions here. 

I frankly come to my position not from a con
cern for the person in a house committing 
burglary - I have no great coocern for that 
person. and if somebody w€'re to us€' deadly 
force against th€'m I have to admit that I shed 
no gr€'at tears - my concern is with the general 

growing problem of homicides in America. 
which are growing from this very sort of situa
tion. Every homicide isn't committed betwe€'n 
two strangers or between some m€'mber of 
organized crime shooting somebody walking 
down the street: it takes place in somebody's 
dwelling house as often as not. and often it in
volves on€' member 01 a family shootlllg 
another member of the family. and this sort of 
thing. Although I. or maybe partly because I 
couldn t support gun legislatIOn in the last ses
sion. I have to examine my own position in 
regards to this sort of question in light of the 
fact that society is arming itself. And recogniz
ing that this differenc€' of opinion between 
myself and the majority of the m€'mbers of the 
Judiciarv Committee has to do with what could 
be a successful defense against a charg€' of un
lawful homicide brought by the state. I sincere
Iv bPlieve that the effect of this. if it has any ef
{ect on primary conduct. will be to encourage 
members of the citizenry to take up arms 
against each other. The result of this, I think. 
won't be that a lot of burglars will g€'t shot but 
that a lot of p€'opl€' who aren't burglars will get 
shot. 

Last wrek we stayed fairly late into the night 
discussing this for its last round. and I would 
like to compliment the Senator from Knox. 
Senator Collins. in giving this more than a fair 
Ilf'aring in the committee. It was fairly late in 
the evening when I left, and I went to the Holi
clay Inn and there were no rooms. so I went over 
to John Martin's house and entered his house at 
about 2 o'clock at night without waking anybody 
up. and I couldn't help but reflect on how happy 
I was that the Speaker of the House doesn't nor
mally keep loaded firearms in his house. It is 
going to lead to this sort of accidental killing. 
and I am afraid also that by making bigger what 
can be a successful defense to a crime of unlaw
'ful homicide it is also. although that certainly is 
not our desire. going to allow some people to 
take advantage of this defens€' who actually 
have set out to commit first degree murd€'r. 

The bill, as it is drafted. would allow 
somebodv to us€' deadlv force to defend their 
dwelling -house without' the belief that forc€' is 
going to be used against them. without that 
b€'lief. and without a warning. without giving a 
warning to the person in the dwelling house. if 
they believe that by giving a warning they could 
put thems€'lves in danger. so obviouslv if it was 
latp at night and you thought the person might 
have a gun, to give a warning at that time could 
reasonably make you think that it would put you 
III danger. What 1 am alrald 01 IS a SituatIOn 
where we find ours€'lves bringing charges. for 
example. against a spouse who shoots a spouse 
in the dead of night. and then makes the defense 
tha t they were acting under the rights granted 
b~' this section. Without a requirement for a 
warning. I am afraid it would be very difficult if 
the only witness, the only living witness. were 
the spouse who has. used the deadly force. it 
would be verv difficult under those circum
stances to bring a successful action. 

It is for those reasons that I have signed a 
revision to the code that has that on€' dif
ference. And because it is such an important is
sue. I would ask the S€'nate to indulge me and to 
let this vote be taken by th€' "Y€'as" and 
"Nays" so that we may stat€' our positions 
clearly. 

The PRESIDENT: A roll call has be€'n re
quested. 

The Chair recognizes the Senator from Knox. 
Senator Collins. 

'\lr. COLLINS: Mr. President and Members 
of the Senate: Th€' Senator from Cumberland, 
Senator Merrill. has very ably described the is
sue before us. It has not been an easy issue for 

_the Judiciary Committee,. _ 
In ~ the history eX justification defenses, 

we found that only the State of Texas 
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gops nil' ont in pprmitting the use of deadly 
fore\' to protect property, In the State of Maine 
for 97 years the prevailing principle has been 
thaI hUlllan life is more important than 
property. I think that is still our posture as a 
~('m>ral philosophical proposition. But I submit 
that the draft favored by the majority of the 
committee is a moderate middle ground that 
pl'J'mits the householder to have greater protec
tion in defending his own dwelling place. 
. I ask you, if you care to study the provisions 
In question, to note that we have confined this 
use of deadly force to the dwelling place. This 
doesn't mean that you can just go shooting 
anybody that is robbing a store, factory, or 
some other place that is not the dwelling place. 
It comes to that old English axiom that a man's 
dwelling place is his castle. 

The good Senator is quite correct that 
many of the most difficult homicide questions 
come between and amollg those who are well 
acquainted, sometimes closely related by blood 
or marriage, but in weighing this decision today 
I would ask you to place particular emphasis on· 
two or three words that are very carefully 
drafted into these sections. The sections in 
question that are the difference between the 
two - veTSioos submitted ti>- yOO iit thiibin' are 
!)ections 104 through lOS of the criminal code. Those' are- nof die' numbers hlffiege- -malts 
because they come up in sections that you need 
to look at the criminal code number to find the 
exact portion. The two sections that we are con
cerned with really here, 104 and lOS, allow the 
occupant of the dwelling place to use deadly 
force under two circumstances. . 

Number one is when it reasonably apJM:ars: 
necessary to prevent an intruder from inflicting 
bodily injury upon a person in the dwelling 
place or upon a person attempting to prevent 
the intrusion. This part I think is easy because 
when bodily safety of the person in the dwelling 
is involved we have to meet this threat withl 
deadly force, if necessary. 

The second condition is when it reasonably 
appears necessary to prevent or terminate the 
criminal trespass by an intruder who it 
reasonably appears is committing or is likely to 
commit some other crime within the dwelling 
place. ' 

The question has been raised of why do we 
have to set out these rights in two separate sec
tions. Section lOS is commonly called a crime 
prevention statute, and this has important sub
stantive implications. In contrast with section 
104. section lOS does not limit the right to use 
deadly force to persons licensed or privileged to 
be in the dwelling place, thus, a police officer or 
a passerby who observed a burglary of a dwell-' 
ing place could use deadly force to ID"~vent the 
infliCtloo-Of -tiXIily~injury upon-aii 'ocCUPant of! 
the dwelling place. This would be true even if 
the officer or passerby were not physically 
within the confines of the dwelling place. 

Both sections 104 and lOS contain a number of 
prerequisites which must be met before the 
defense of justification is available. I am only 
going to dwell on two of them because I think 
that they ought to be the determinative prere
quisites, and I know that there are limits to 
what we can grasp in this sort of a dissertation. 

The first limitation is that there must be 
reasonable belief. This means that the jury 
must find that the defendant honestly believed 
that the circumstances which gave rise to the 
right to use deadly force actually existed. If 
they believe the defense to be contrived, the 
defendant can be found guilty of an intentional 
crime, such as criminal homicide in the second 
degree. 

The other word of importance is "neces
sary", and this is perhaps the most important 
word in these statutes. We have no intention of 
granting people a license to execute other peo
ple when it is not necessary. Generally speak-

in~. this means that deadly force must be the 
only viable remedy under the circumstances. 

I think that this is all I would like to say. I am 
hopl'lul that our other member of the Judiciary 
Committee, Senator Clifford, may give us his 
views, and I believe that he has an amendment 
coming along, if this report is adopted, which 
WIJl further sharpen the language that we have 
used here. 

I have had letters running into the several 
hundreds by this time from people all over the 
state who have read in newspaper letters to the 
editor all over the state commentary on the 
criminal code, a commentary which suggests 
that in passing this code last year we weakened 
the right of the homeowner" That was not the 
case, however. Last year we were simply 
codifying the existing common law of the State 
of Maine as it has developed in the last 97 years. 

But it is clear that in a rural state, partially 
rural at least, like Maine, that there are many 
people who are quite a long ways away from a 
police officer who can really help them. And we 
know that there is an increasing amount of 
burglary. So we felt that we were justified in 
strengthening in the dwelling place the use of 
deadly force reasonably necessary to alleviate 
the problems that the householder would face in 
these circumstances. 

The PRESIDENT: The Chair recognizes the 
Senator from Androscoggin, Senator Clifford. 

Mr. CLIFFORD: Mr. President and 
Members of the Senate: As has been stated, the 
difference between the majority and the 
minority report of the Committee on Judiciary 
goes to the differences between when one can 
use deadly force in the dwelling under certain 
circumstances to protect the home. 

And as has been stated, the criminal code, 
when it was enacted, not much attention I think, 
frankly, was paid to this section, and the law 
was simply codified. And once that law became 
published and was studied by people from 
throughout the state, many people were sur
prised at what the law was. Therefore, the 
Judiciary Committee, in hearing the revisions 
to the criminal code, heard extensive testimony 
as to what the law should be. And I think it is 
fair to say that we heard a great many requests 
to greatly strengthen the rights of the 
homeowner; indeed, we heard many requests to 
greatly strengthen the rights of the property 
owners in general, especially as it relates to the 
use ot geildLY_IQrce, _. '_ 

I think it is fair to say that we did not greatlyi 
strengthen the rights of the homeowner, and we 
did not at all strengthen the rights of the 
property owner. We did slightly change the law. 
And I think it was certainly in the prerogative 
of the Judiciary Committee, and is the 
prerogative of thiS legislature, to look at the 
policy of the law, as opposed to the technical 
language, and to make that change if the 
legislature feels it is in the public interest to 

=e~t.f~t~.Il1~~rn= = 
law, and it Kives the homeowner some more 
rights iit ·the ~-of' tfie-Simctftj--onlie 
home. It does not go anywhere near to the ex
tent in giving rights to the homeowner that 
were recommended by some of the people who 
testified before our committee. 

I think if you will look at L. D. 2384, which is 
the new draft bill being recommended by the 
majority of the Judiciary Committee, on page 
9, I think some of the phrases were quoted by 
the Senator from Knox, Senator Collins, and 
that is what we are talking about. And I think it 
is fair to summarize that what we are recom
mending the legislature adopt as policy for the . 
State of Maine in the use of deadly force in 
protection of the dwelling - and it is only the 
dwelling, and not other property - is that dead
ly force can be used, first of all, only when it is 
necessary to prevent certain things from hap-

p£'ning. as the Senator from Knox, Senator 
Collins, has pointed out. It is not an unlimited 
right to use deadly force, There is no license to 
use deadly force. And I think that the circum
stances under which deadly force may be used 
are pretty tightly drawn. 

So that deadly force, under the revised ver
sion, or th£' one that the majority is recom
mending, would be able to be used by the 
homeowner to protect life when life is in 
jeopardy - and that right exists of course today 
~ and also in situations where there is a 
criminal trespass occurring within the 
dweJling: and further, the criminal trespasser 
is not only committing a criminal trespass but 
is engaging in some oth£'r criminal activity. 
normaJly. of course, the burglary. There are 
further restrictions that in normal circum
stances the homeowner, before he is allowed to 
use deadly force. must give a warning to the 
person who is committing the criminal trespass 
and the other criminal activity, unless he 
reasonably believes that to give that warning 
would be to jeopardize his own life. Only then, 
and only if the criminal tresfasser who is com
mitting the other crimina activity fails to 
desist from the criminal trespass, only then is 
the use of deadly force authorized. For exam
ple, if the person ceases the trespass and begins 
to retreat, the use of deadly force is not 
authorized. If the person ceases the trespass 
and begins to retreat with property in his pos
session that he has stolen, the use of deadly 
force is not authorized. If that person begins to 
retreat from the criminal trespass, even though 
he is continuing the commission of the crime, 
which would normally be the burglary, under 
this amendment the use of deadly force would 
not be authorized. It is only when the criminal 
trespasser persists in the criminal trespass and 
in the commission of the other criminal ac
tivitv. 

So'I do think it is narrowly drawn, I think it is 
carefuJly drawn, and I think it is a change in 
policy which reflects, in my opinion, what the 
law in Maine should be. I think perhaps that cir
cumstances in Maine are different today than 
they were in 1870, and I think that perhaps the 
rights of Jlr..QPerJy oWllt!r~ hi!Y~J>eell!!roded. I 
think that this is one small step, reasonalie' 
step, towards making the home the castle, 
toward the sancti~f the h!>ffie"i! you will.), 
think it is reasonable and I think that this 
Senate should go along with the majority of the 
Committee.<>D Judiciary and adopt Report" AU, 
'L. D. 2334. Thank you, Mr. PrEsidEnt. 

l'he PRESIDENT: The Chair recognizes the 
Senator from Cumberland, Senator Merrill. 

Mr. MERRILL: Mr. President and Members 
of the Senate: I think that the issue is probably 
pretty clearly before us. I just want to make 
clear that a warning isn't always necessary. 
This is one of the places where the committee 
and I parted company, that a warning isn't 
necessary if a person reasonably believes that it 
will put him in danger to give a warning. And I 
submit that that probably would be the case any 
time when it was dark enough so you couldn't 
see whether or not the person was armed. Cer
tainly if there was a possibility that you had an 
intruder committing a burglary, which is break
ing and entering with the intent to commit any 
crime, and if you thought !hat!1e was armedJ or 
reasonaliy could believe that he was armed, it 
could put you in danger to warn him. 

I really see this question as one between 
whether or not we want to treat a perceived 
problem at the expense of making a real 
problem worse. The perceived problem is that 
burglary is increasing, that crimes against 
people's dwelling houses are increasing, 
because people don't have the legal right to use 
their arms - usually we are talking about a gun 
here - against the people that are breaking in. 
That is the perceived problem. Those of us who 
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;11'(' !;lIlIill;lr with th(' inability usually to use 
t his as a soilit ion to tlH' problem I think would 
rt'C0f'III!.I' that if tht' prohll'lll isn't Oil!' that is 
olll\' Pl'IT<'IV('d. th(' soilltion is onl' that is onl~' 
Pl'ITl'IVl'd. It 11('('('ssitatt's obviously having a 
luadpd handgun read~' or a handgun with its am
mUnition nearby which, if you have children, is 
a very dangerous condition to have present. 
This is the perceived problem. 

The real problem that we put in danger by 
passing this bill is the real homicide situation in 
this sta te today, which is either an accidental 
k.iIIing or a killing that is provoked by the heat of 
anger. And if we encourage people to have 
weapons ready and available for use to prevent 
people from burglarizing their homes, then we 
haV<' to recognize that part of the consequences 
of that encouragement is that those weapons 
will be ready and available for use by a husband 
against a wife or a child against his father, un
der those sorts of circumstances. If we are go
ing to encourage this activity, we have got to 
realize its na tural consequences. And I suggest. 
if yOU have read the crime statistics, if you are 
concerned with the homicide rate in this 
country. that yOU know the real problem is the 
latter. and not the one that this seeks to over
('Olll(> . 

Then' is a lot of tillk about homes being cas
tit's. and ('wn wht'n phrased in v('ry precise and 
('urdul kgal tOlll'S and intonations, it sort of 
raist's a red flag OWl' this issue, anct I wonder 
how llIany (X'Ople think of their home as a ('as
tle after somebody grabs a loaded handgun that 
hilS been kept around to get the burglar and in a 
Illoment of passion shoots their spouse or shoots 
their parent. The home probably doesn't look 
much like a castle after that has happened. And 
that is the reality that we are talking about in 
the United States today as self help becomes 
lTIore and more desirable and more and more of 
our citizens arm themselves to prevent this 
hurglary that may happen in the future. 

The PRESIDENT: A roll call has been re
quested. In order for the Chair to order a roll 
call, it must be the expressed desire of one-fifth 
of those Senators present and voting. Will all 
those Senators in favor of a roll call please rise 
in their places until counted. 

Obviously more than one-fifth having arisen. 
a roll call is ordered The pending question 
hefore the Senate is the acceptance of the ma
jorit~' ought to pass in new draft report of the 
('ommittee. A "Yes" vote will be in favor of ac
('l'ptance of the majority ought to pass report, a 
":'Iia~" votl' will Ill' opposed. 

Thl' Spcrptarl' will call the roll. 
. ROLL CALL 

YK\S' Spn:lto1's BeITI'. E.: Berrv. R . Car
hnnlll';HI. Cianciwttl'. Clifford. Collins, Corson. 
Cummings. Curtis. C~T. Danton. Gahagan. 
l ;1'('('\('\'. lIiclll'n,.;. Hutlt'r . Jackson, Johnston. 
Kat? ':\l<1r('otte. :\Ic:'l;all\·. Prav. Roberts. 
Speprs. Thomas, Wyman. . . 

:\.-\ YS: Senators Conlev. Graffam. Graham, 
:\lprrill. Reeves. Trotzkv·. 

ABSENT: Senator O'Leary. 
A roll call was had. 25 Senators having voted 

in the affirmative. and six Senators having 
voted in the negative. with one Senator being 
absent. the Majority Ought to Pass in New 
Draft Report of the Committee was Accepted 
and the Bill in ;'>Jew Draft Read Once. 

The PRESIDENT: Is it now the pleasure of 
the Sen a te that the rules be sllspended in order 
for this bill to be given its second reading by ti
tle onlv at this time" 

The Chair recognizes the Senator from Knox, 
Senator Collins. 

Mr. COLLINS: :\lr. President. I would re
quest that we not have second reading at this 
time. There are a couple of amendments being 
preparl'd. one to correct t~'pographical errors. 
and one that I have alreadv mentioned which I 
feel should be put on before this goes further. 

Tht' PHESIllJ<:NT What tinlt' doe~ th(' Smatl' 
assign for tlH' s<'(,OIHI I'patling of this bill') 

TIH'I't'UI)(lll. tltt' Bill in Nt'w Draft was 
'I'tlIlItIlTOII' Assigned for Sp('ond Heading. 

Th(' I'rt'sidpnt laid before the Senate the 
following tabled and Specially Assigned mat
t('r: 

Bill. "An Act Relating to Exceptional 
Children." m. P. 1797) (L. D. 1956) (Emergen
cv) 

. Tabled - March 29. 1976 by Senator Speers of 
Kennehec 

Pending - Motion of Senator Speers of Ken
nebec to indefinitely postpone Senate Amend
ment "A" (S-482) 

I In the House - Passed to be Engrossed as 
Amended by Committee Amendment "A" m-
10831, as Amended by House Amendment "A" 
I H-ll041 Thereto) 

I In the Senate - Committee Amendment 
"A" Adopted as Amended by House Amend
ment "A" thereto) 

Mr. Speers of Kennebec was granted leave to 
withdraw his motion to Indefinitely Postpone 
Senate Amendment .. A". 

Mr. Katz of Kmnebec was then granted leave 
to withdraw Senate Amendment "A" from con
sictl'ration. 

Wht'l't'upon, on motion by Mr. Speers of Ken
nl'bl'('. th(' S('natt' votpd to reconsider its former 
act ion whpn'bv Committee Amendment "A" 
was Adopted .. 

Thereupon. on further motion by the same 
Senator. tabled and Tomorrow Assigned, 
pending Adoption of Committee Amendment 
"A". 

The President laid before the Senate the 
following tabled and Specially Assigned mat
ter: 

Bill. "An Act Relating to Town Ways." m. P. 
19201 I L. D. 2108) 

Tabled - March 29, 1976 by Senator Merrill of 
Cumberland 

Pending - Passage to be Engrossed 
I In the House - Passed to be Engrossed as 

Amended by Committee Amendment "A" m-
10281. as Amended bv House Amendments "A" 
H-I070) and "0" (H'-1122) Thereto. 

I In the Senate - Committee Amendment 
., A" adopted as Amended by House Amend
ment "A" and "D" Thereto) 

Mr. Merrill of Cumberland then requested a 
roll ('all. 

The PRESIDENT A roll call has been re
quested. In ordN for the Chair to ordN a roll 
('a II. it must be t he expressed desire of one-fifth 
of those Senators present and voting. Will all 
those Sen<ltors in favor of a roll call on the pas
sage to be engrossed of Legislative Document 
~108 please rise in their places until counted. 

One-fifth having arisen. a roll call is ordered. 
The Chair recognizes the Senator from 

Cumberland. Senator Graham. 
Mr. GRAHAM: Mr. President. I wonder if 

some member of the Senate would care to ex
plain this bill a little more. 

The PRESIDENT: The Senator from 
Cumberland. Senator Graham, has posed a 
question through the Chair to any Senator who 
mal' care to answer. 

The Chair recognizes the Senator from 
Cumberland. Senator Jackson. 

Mr. JACKSON' Mr. President and Members 
of the Senate: This bill is the result of a piece of 
legislation that was put in. and evidently there 
have been some municipalities throughout the 
state that have had the problem with roads that 
wPre presumed to be abandoned. or were aban
doned. with people moving into these aban- . 
doned places and then petitition the town to im
prove the road that continued to their place of 
residence. Evidently this. cost many 
municipalities throughout the state great sums 

of llIont'y to put thesl' roads in proper condition 
so that thl'Y could be maintained. 

Tltt' ('ollllnittt,p amcndmpnt took out the sec
t Ion tlf tltt' hill whi(,h provid('d for taking by ('mi
IWllt domain for r('('rpat ional purpos('s. I do 
noti('(' that a lIouse alllendml'nt that was put 
onto the bill does provide for this being rein
stituted by taking it back. Supposedly, in the 
original bill it was supposed to have been pas
sed on to the abutting landowners and they 
would gain title to the property. The House 
Amendment which was put on, H-1070, doe.s 
provide for the town to take this back by emI
nent domain without any retribution to the land
owners that do acquire the property. 

The bill did come out of committee with a un
animous report. I was hesitant on signing the 
bill out because I had reservations as to the 
workings of it. The old bill provided that the ap
peals procedure would go to the county commis
sioners, if somebody was aggrieved. Under this 
bill. they go directly to the superior court. 

I do think at the time, whereas developers are 
bUj'ing many parcels of land which are on dis
continued ways, or are presumed discontinued. 
that it is kind of a burden to a small community 
to have to repair these roads and put them into 
a situation where they would be passable or 
Ill<lvbp pven bt'tter than that. I do think that the 
Sl'n'att' would be stepping in the right direction 
to assist some of these small municipalities in 
till' passag(' of this bill. 

Thl' PHESIDENT: The Chair recognizes the 
Senator from Cumberland, Senator Merrill. 

Mr. MERRILL' Mr. President. I am obvious
ly no expert on this bill. I asked for an explana
tion this morning. and later on I had a chance to 
talk to someone from the Maine Municipal As
sociation who has an interest in this bill. and I 
have some understanding of it, but I would be 
anxious to be corrected in my misunder
standings. 

I think the heart of this bill has to do with the 
right to have what is now a public road no 
longer be a public road. Now, if it is not a 
county road, if it is a town road, as I understand 
it. that can be done now bv the town. What this 
bill does though is provide that if thirty years 
have passed. and the town hasn't put any money 
into keeping the road up, that there is an 
automatic presumption that the road is thereby 
terminated. that it was in fact ended. even 
though there may be nothing in the town 
records to ever show that the town voted to 
have that road come to an end. 

Now. the merit. as I can understand it. on the 
Dill' hand there is the possibility of the town 
finding out about these roads that it has 
neglected. somebody finally wants the town to 
keep it up. as they are supposed to do. and that 
IS costing the town a lot of money. That is the 
weighing concern on the one hand: My concern. 
on the other hand. is how about the owner of the 
land who bought a piece of property that was on 
a public road. who never had the town take a 
legal action through their elected officials to 
bring an end to that road, or through the town 
meeting process to bring an end to that road, 
and suddenly finds that through no fault of his 
own he no longer lives on a public road. 

\low. if I understand correctly again. the 
result of that decision, the result of that 
legislative fiat. is that there is a public ease
ment over the land between that owner and a 
public road. But this public easement is the 
property not only of the abutting landowners 
but is free for the use of anvbody who may care 
to pass over it. So the situation' that the person 
could be in would be that he would find himself 
maintaining a road that would be used that he 
couldn't prevent use of by the public. 

\ow. I think that in passing this law. which 
Illa~' III tact do the most good for the most peo
"It'. thp town citizens who would have to pay to 
ha\'e tht'st' roads fixed up. we have to recognize 




