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DRAFT JUNE 12, 1975

TITLE 5
PART 6

CHAPTER 301
SUBCHAPTER I

GENERAL PROVISIONS

§2301 ghort title.

This chapter shall be known and may be cited as the 'Maine

Administrative Procedure Act."

§2302 _Dpefipitions.

‘For the purposes of this chapter:

L. ‘Adjudicatory proceeding. "Adjudicatory proceeding" means

any proceeding before an agency or the Administrative Court in which
the legal rights, duties or privileges of specific persons are re-

quired by constitutional law or statute to be determined after an

opportunity for hearing before an agency.

Comment

With the exception of the references to the Administrative
Court, this definition follows closely the pattern of the Massa-
chusetts APA (30A M.G.L.A. §1[1] ), the APA proposed by the New York
Law Revision Commission (§102[ﬁ], 1969) and the Revised Model State

apa (§1(2), 1970).




The inclusion of the Administrative Court clause is made
necessary by section 2602 in subchapter IV. The minimum standards
for adjudicatory proceedings should not be dlfferent depending upon

who conducts the hearing.

By way of this definition, the Act does not in and of itself
create. any rights to a hearing. The right exists independently of
this Act and arises from statutory or Constitutional command. The
only such statutory command in this Act if §2703 in subchapter VvV
on licensing. Subchapter III, which is keyed by this definition,
provides uniform procedures for any hearings so commanded.

2. _Agency. ‘"Agency" means any body of staté.governement
authorized by law to adopt rules, to issue licenseé, or to take
final action in adjudicatory proceedings, including but not limited
to, every authority‘board, bureau, commission, department or officer
of the state governement so authorized; but the term shall not
include the legislature, the governor and council, the q:urts, schoolA

districts, or municipalities, counties or other political subdivisions

of the State.

Comment

Apart from the exceptions listed in the last clause, this
definition is intended to be comprehensive and all-inclusive. The
"authorized by law" clause makes the coverage of the Act coextensive

with its. scope.

. Both the affirmative definition and the exemptions closely
parallel to the provisions of the Massachusetts APA (30A M.G.L.A.
§1[2]), the federal APA (5 U.S.C. §551[1]), and the Uniform Law
Commissioners' Revised Model State APA (§1[1], 1970).

The reference to licenses is added for two reasons: first
because not all licensing comes under the definition of "adjudicatory
proceedings: and hence under coverage of the Act; and second, because
subchapter V provides additional provisions concerning licensing.
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3. Agency member. "Agency member" means an- individual

appointed or elected to the agency who is charged by statute with

that agency's decision making functions, and does not include

counsel to.the agency or agency staff.

Comment

. This definition designates those having final authority and
decigion making functions within the agency. An agency may have
one or more "members." Examples are the eleven members of the Soil

and Water Conservation Commission, 12 M.R.S.A. §51; the flVG members
of each Indian Housing Authority, 22 M.R.S.A. §4731 et seq.; the
three members of the Maine Board of Accounting, 32 M.R.S.A. §1.

4., Final agency action. "Final agency actionﬁ means a decision,
the failure to make a decision or the eqﬁivélent_ by an agency in
an adjudicatory pfoceeding or in licensing, which is dispositive of
all iésues, legal and factual, in'saidAproceeding; and for which no !

‘further recourse, appeal, or review is provided within the agency.

Comment

This section is the key to judicial review of agency action .
under subchapter VII. It sets up the requirement that agency reme-
dies be exhausted before recourse is had to the courts. The language
"failure to make a decision, or the equivalent" seeks to insure that
agency inaction or evasiveness having final consequences is not
shielded from judicial review by the exhaustion doctrlne.

The definition does not intend to . change the traditional notion
of what constitutes interlocutory rulings and that such rulings _
are not reviewable, subject to the limited exception in §2904 of the
judicial review section. The wording was chosen simply as a feasible
codification of what is "final".
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5. License. "License" includes the whole or part of any
agency permit, certificate, approval, registration, charter or
swmi lar form of permission required by law.

comment .

The definitions uf this term in all acts examined arc very
similar. The Revised Model State APA (§1 3], 1970), goes on to
exclude "A license required solely for revenue purposes." :

6. Licensing. "Licensing" includes any agency activity
respecting the grant, denial, renewal, revocatibn, suspension or
modification of a license.

Comment

Several acts include such other terms as withdrawal, annul-
ment, cancellation, limitation, amendment or conditioning in place
of or in addition to the terms used in this definition. It is felt
however, that the terms used are sufficiently broad to encompass
all actions with respect to a license, particularly in view of the

use of the term "includes," and that further specification would
breed debate. :

7. Party. "Party" to an adjudicatbry éréceeding means
A. the gpecific person whose legal rights, duties or
privileges are being detexmined in the proceeding;;and
B. any persoh participating fully in the adjudicatory
proceeding pursuant to §2503. (1).
Comment
This provision defines the class(es) of persons who are en-

titled to assert the various rights accorded parties under subchapter
III. sSince the Act speaks throughout subchapter III of "parties" as




the holders of all rights there accorded, it is intended to exclude
persons allowed limited participation in an adjudicatory proceeding
under §2503(2) from the class of "parties. Such persons have
their rights defined by the agency order referred to in that sub-

Loction.

This definition does not regulate who may be admitted by an
agency as a party to its adjudicatory proceeding; specifically it
does.not’preclude an agency from entitling any class of persons to
party status through intervention, or admitting any person as a
parry in any hearing by order.

8. Person. "Person" means any individual, partnership, cor-
peration, governmental entity, association or public or private or-
ganization of any character, other than an agency engaged in the

particular rulemaking, advisory rulemaking, licensing, or adjudi-

catory proceeding.

comment

This definition is intended to be broadly inclUsive. It is
taken almost verbatim from the proposed New York APA (102L6], 1969) .

9. Rule.
A. "Rule" means the whole or any part of every regulation,
standard, code, statement of policy, or other agency statement
" of general applicability that (1) has the force of law,
or the violation of which may result in the imposition of sanctons
‘and (2) implements, interprets or makes sPecific the law
administered by an agency, or describes the procedure or practice
requiiements of an,agency, including the amendment,‘suspension, or-

repeal of a prior rule.




B. The term does not include -
(1) policies or memoranda concerning only the in-
ternal management of an agency and not affecting the rights of or
jnocedures available to the public; ox |

(2) advisory rulings issued under éubchapter VI of
this chapter; or ,

(3) decisions issued in adjudicatory proceedings; or

(4) any form, instruction or explanatory statement
of policy which in itself has no legal effect, or the violation of
which is not punishable by any sanction, and which is intended solely
as advice to assist persons in determining, exercising or complying
with their legal rights, éuties or privileges. |

comment

This provision defines the subject matter of the rulemaking
procedures which are specified in subchapter II. The definitions
are fairly standard among the acts examined.

The definition is intended to be broad. The term encompasses
both substantive and procedural rules, and includes both the adoption
and withdrawal of rules. o

The exceptions are all taken from other acts. Paragraphs (B)
(1), (2) and (3) are standard, and the basis for their inclusion is
self-explanatory. Paragraph (B) (4) is drawn from the proposed APA
of the New York Law Revision commission, (§102(2) (e), 1969). Para-
graph (B)(2) and (4) are intended to facilitate and encourage the
ready dispersal of advice and information about the agency, its poli-
cies and procedures to the public by plainly exempting these activi-
ties from the burdensome rulemaking requirements. '

By contrast, any regulation etc. which the agency wishes to
enforce must be promulgated through the rulemaking procedu;es Qf
subchapter II. For example, guidelines against which applications
for licenses are to be judged thus would be "rules" and would not

fall within the exceptions.
-6 -




SUBCHAPTER II
RULE MAKING

§2401 Adoption of Rules of Practice

!
In addition to other rule making requirements imposed by

statute, each agendy and the adminisérativewee&£t shall adopt

rules of practice setting forth the nature and requirements of

all procedures available, including, but not limited to, rules

prescribing procedures under subchapters III, V, and VI.
Comment :

This section is based on the proposed New York Act §201 and does
Lhe work of §2302 in the first draft of the proposed Maine Act. The
small number of procedures filed under the present Administrative Code
led to the conclusion that stronger language was necessary. Rules
adopted under this section are subject to the requirements of §2406.

§2402 Notice
At least thirty (30) days prior to the publié Hearing on

the adoption of any rule the agency shall:
\A. Publish notice
(1) At least twice in a newspaper of general circulati .

in the area of the State affected: and

(2) Ih any other trade, industry, professional or

interest group publication which the agency deems effective in reaching

persons affected: and

(3) In any other publication required by any statute.
B. Nofify -

(1) Any person specified by any statute; and




(2) any person filing written request for notice
of rulemaking, such request to be renewed annually, such not ification
shall be by mail or otherwise in writing to the last address

specified by that person.

2. Notice shall

A. Refér.to the statutory authority uﬁder which the
adoption of the rule is proposed;

B. State the time of the public hearing>and state the
manner in whichAdata, views or arguments may be Submitted to the
agency, whether orally or in writing;

C. If possible, contain the express terms of the proposedr
rule or, otherwise, describe the substance of the proposed rule,
stating the subjects and issues involved, and indicate where a copy
of the proposed rule may be obtained.

3. The agency may establish a fee schedule for notice under
subnaragraph (1) (B) (2), imposing a cost reasonably related to the actual

expense entailed.
comment

The substance of this section tracks the Massachusetts and New
york acts, although their repeated provisions (§§2 and 3, Mass. Act;
%202(l) and (2), N. Y. Act) are consolidated. The thirty day general
rule is provided in order to make the opportunity for public comment
meaningful. The "emergency" provisions of §2404 prevent this lead’
time from being a burden to the agency in crucial situations.

' The content requirements seek to have the agency disclose as
much as it knows about the proposed rule. Since an agency rarely starts
rulemaking with no ideas, meaningful opportunity for comment means hav-
ing something to comment on. The potential recipients under this sec-
tion are somewhat more numerous than would be the case with standard
published notice, with an eye to providing meaningful’ opportunlty for
comment to those who can make meaningful comments.




§2403 Rule makipg.

1, Prior to the adeption of any rule, the agency shall give

notice as provided in §2402 and shall hold a public hearing.

2. The public hearing shall comply with any requirements
imposed by statute, but shall not be subject to subchapter III.

3. Within ten days or such longer period as the agency may

)

direct after the close of the public hearing, written statements and
arguments concerning the proposed action may be filed with the agency.

4. The agency shall consider all relevant matter, including

public comments, before adopting any rule.
comment

Analagously to subchapter III, this section;sets out the basic
rulemaking procedure, which is subject to modification by the next

section.

The Massachusetts Act has the requirement of a hearing turn on
the type of sanction attending violation of the proposed rule; an
appealing, but unexplained and rather complex approach. New York's
proposed act ties the hearing requirement to the specification of other
statutes. In line with the goal of simplification, the drafters feel
subject to comment, that this single procedure, as modified under §2404

is preferable.

In this and other sections, the language is limited to "adoption"
of rules, because the definition of "rule" specifically includes amend-
ment, suspension or repeal of previous rules.

Subszctions. 3 and 4 were suggested by the Attorhey General's
guidelines to the Massachusetts Act and intended to convey the idea that
these proceedlngs are not pro forma.

’92404 W
1. If the agency finds that immediate adop ion of a rule by

procedures other than those set forth in §2403 is necessary

to avoid an immediate threat to public health, safety or general




I

wnlfare it may mddify‘said procedures to the minimum. extent required

{6 meet such fjndings. Such rule shall be subject to requirements of

§ .2406 .-
2. Any rule so adopfed shall include the'agedcy's finding and

a statement of the reasons therefor, and said finding and reasomns

shall be subject to judicial review under § 2901. v

3. Any emergency rule shall be effective oniy for.90 days.
After the expiration of such 90 day period such rule shall not there-
after be adopted except in the manner as provided by §2403.

comment

The exception provided by this section is limited to emergencies:
situations where the requirement for a rulemaking hearing would result in
dangerous delay which might prevent the rule from having the necessary
erfect. The use of "minimum extent" and the provision for judicial
review under $29Cl are meant to strictly circum-

scribe this exception.

42405 petition for adoption or modification of rules

1. Any person may petition an agency reqﬁééting the adoption or
modification of ahy‘rule. |

2. Each aéenéy shall include in the rules 9f practice required
by $2401 the form for such petitions and the procedure for their sub-
mission, cpnsideration and disposition.

3; Within ninety days after submission, the ageﬁcy shall eitherx
deny the petition in writing addressed to the personipetitioning,
stating its reasons: for denial, or ihitiate rule—ﬁéking proceedings
concefning such petition in accord with this subchaéﬁer.

comment
This provision for citizen input is found in somewhat less

elaborate form in the New York (§204) and Massachusetts (§4) Acts.

-10~



The provisions of subsection (2) are derived from the Model act §6 and
are designed to prevent the agency from simply shredding all such peti-
tions:; this in the hope that there are therapeutic political effects to
citizens seeing results from government. 5 M.R.S.A. §2354 currently
covers this subject.

;2406 piling and publication
1. With respect to every rule adopted under the procedures of
this subchapter, thejagency shall - |
A. Prior to adoption submit the rule to the Department of
the Attorney General for approval as to form and iegality;
B. Within 14 days after adoption file a certified copy of

the rule with the Secretary of State;

C. Print, compile and make available, at each of its
offices, to any person, for inspection at no charge and for copying
or purchase at actual reproduction cost, complete sets of such

rules currently in effect;

D.  Supply, at actual cost, copies of each such rule to
any person filing .written request to be supplied with all copies of
such rules, such réquestvto be renewed annually.

2. The Secretary of State shall -

A, Maintain and make available at his office, for in-

spection at no charae and for coovina or ourchase at actual cost,
current copies of ¢ompete rules for all agencies flled in

accordance with paragraph (1) (B).

B. Supply, at actual cost, annually updated copies
of such complete sets of rules of an agency to any person filing

wrltten recuest to be supplied with such sets of rules, such request
to be renewed annually. '

3. The requirements of paragraphs 1(Cc) and 1(D) shall
additionally be applicable to -

'A. Written decisions issued in adjudicatory proceedings




B. Ttems defined in sub-parayraph 2302(9) (B) (4) .
C. Advisory rulings issued under Subchapter VI.

4. 1In addition to the foregoing, each agency shall keep and
make avallable for inspéction to any person a record of the vote of
each member of the agency on each matter coming before the agency.

comment

The proposed New York Act contains a separapé article (Art. 5)
dealing with this subject, noting in the comments (p. 27) that many
agencies already have met this requirement and that it is highly
valuable to the practicing bar. The Massachusetts provision, which
was not followed, places too many requirements on the Secretary of
State and not enough on the agencies, in the drafter's opinion. The
inclusions in subsection 3 are designed to make such items available
to the public, especially as a check in situations where the agency is
using them as precedent. 5 USC 552 of the Federal APA has similar
provisions for such materials. Federal agencies also make available

voting records, as a means of making agency members somewhat account-
able for their decisions. The provision of subsection 4 parallels that

in §2511.
§24Q7 ‘Lompliance

1. Rules adopted other than in the manner prescribed by'§§2402,
2403 and 2404 shali be void and of no legal effect};provided that, in-
substantial deviétions,from the requirements of §2402‘sha11 not invalidate
the rule subsequéﬁtly adopted.

2. Rules not}appr0ved, filéa and made availabie in the manner
'prescribed by'paragraphs 2406 (1) (A), 2406(1) (B) aﬁd'2406(1)(c) shall
be void and of n0'legai effect.

 3; Tﬁe réqui;ements of this subchapter doAhot relieve any agency

from compliance. with any statute requiring that its rules be filed with

or approved by any designated person before they becomeeffective.

-12~




Comment

This is an amalgamation of the compliance provision of the
New York Act -(§202-5, §203) and of the Massachusetts Act (§5).
Subsection 1 is in accordance with most law concerning service
of process and is intended to forgive clerical erros. The
material in subsection 2 is intented to enforce public availability.

-13-




SUBCHAPTER IIT.

ADJUDTCATORY PROCEEDINGS

§2501 Disposition without full hearing.

Unlcss othérwise provided by law, agencies may

1. place on any party the responsibility of requesting a
hcaring if the agency notifies him in writ;ng of his right to a
hearing, and of his'responsibility to request the héaring; and pro-

vide that failure to make such request shall operate as a waiver of

that right;‘ -
2. make informal disposition of ‘any adjuaicatory proceeding

by stipulation, agreed settlement, or consent order;

3. make informal disposition of any adjudicatory proéeeding

any required action may result in default, and such default may

be set aside for good cause shown.

4. limit the issues to be heard or vary any procedure pre-
scribed by agency rule or this subchapter if the-pérties and the agency
agree to such limitation or variation, or if no prejudice to any party

ox the agency will result,

Comment

These provisions are derived from the Massachusetts APA (30A
M.G.L.A. §10), and are intended to enable an agency to avoid the

-14~-




expense of time and money, and the delay entailed in a full adjudi-
catory hearing where to do so does - not prejudice the rights of tho

parties or the agency.

Miany statutes require a hearing, and this sccltion would not
aller the basic requirement. Due process, however, is generally held
.o require only that a person have an opportunity for hearing before
his rights or duties are determined. This standard is reflected in
many other Maine statutes, and in the detfinition of "adjudicatory pro-
ceeoding” above. Subsection (1) merely enables agencies to avoid hold-
iy hearings as a matter of course (when not required by statute), and
places appropriate safeguards around use of this technique.

~ Subsection 2, substantially as written appears, in each other
otate APA oxamined. Subsection 3, however, cxpands on the standard
| anguage permitting. default, in an attempt to avoid the unfairness
thlat surrounds, or appears to surround, decisions by default.

Subsection 4 is standard practice for allowing the streamlining
of proceedinygs, a _practice approved in In re Maine Clean Fuels Inc. 310

A.2d 736 (1973). .

$2502 Hearing on direction or request

When, by law or statute, a hearing is required only upon direc-
‘tion of the agency or upon request made in accordance with such provi-
sion by a person entitled to make such a request, the requirements of

this subchapter governing the conduct of adjudicatory proceedings

shall not apply unless and until such direction or réquest is in fact

made.

comment

This section esscntially allows the agency to carry on its
normal operationsfuntil direction or request, depending on the
agency's particular statute and the applicable law, triggers the
mechanism of this. subchapter. It is especially significant with
respect to the ex parte communication limits in §2504. The language
uscd does not contradict the fact that every required hearing must
be directed by or requested of the agency. B

-15-




An example of the application of this section would be 38
M.R.S.A. §488. Under that provision, the DEP can either approve
a site location application ex parte, order a hearing, or hold a
hearing at the request of the applicant. The mechanisms of sub-
chapter III would be triggered only in the latter two situations.

§2503 Public Participation

1. Interveﬁtion‘of Right, On timely application'made pursuant
to ‘agency rules for form and manner of such appliéation, the agency
conducting the proceeding shall allow any person,showing that he is or
may be, or is a ﬁember of a class which is or may be, substantially
and directly affected by the proceeding, and any other agency of
federal, state or local government, to intervene as a party to
the procéeding. '

2. Permissive Intervention, The agency May“fufther allow any
other interested person to intervene and participate in a full
or limited manner, és the agency may order.

3. Decigion. When participation of any person is limited or
denied, the agency shall include in the record any entry to that
effect and the reasons therefar .

4. Consoldiation. Where appropriate, the agency may providé
for cbﬁsolitation 6f presentations of evidence and.argument by
membérs of a class entitled to intervene under suﬁsection l, or
by persons allowed to intervene under subgection>2; provided that,
no person ehtitled:to intervene under subsection 1 shall thereby
be preveﬁted from réising any legal or factual argument.‘

5. Agency Staff Participation. The agency Sha11~a110w any

of ifs staff to appear and participate in any adjudicatory proceeding.

-16-




Comment

i rovision provides the general standards for intervention.
It isTgiiwﬁ from thepMassachusetts APA (30 M.Q.L.A; §l0). Several
Maine state agencies have similar rules. It is felt that ?ny person
who can clearly make the requisite "dlrecF and substantial .show1ng
should have a right to intervene, (see'Unltgd Chu;ch of Christ v.
FCC) rather than making this intervention discretionally, as the

tts act does. Allowing for intervention by class repre-

Massachuse :
sentatives prevents exclusion of persons directly, but not substan-

tially, affected, as for example in uti}ity rgte cases. Persons
who cannot make that showing to the satlsfactlon oﬁ'the agency are
not precluded from intervention; ;athgr, intervention, and more
importantly, the degree of participation, are lefF_to agency Q1scre-
tion. It is important to note that persons.allow;pg ogly }1m1ted
participatibn under this provision are outside the deflnlslon of
"parties", and have rights only "as the agency may order: _ Thg
record provision guards against abuse of this power of limitation.-

The provision allowing any government agency to intervene as of
right was drawn from Rule 20.12(c) of the Maine Department of Environ-
mental Protection. Every agency of government was created by a legis-
lative body to administer and protect an important public interest. If
an agency considered that interest so affected by an’ adjudicatory pro-
ceeding that it desired to assert the interest, it was felt that the
agency conducting the adjudication should not have discretion to deny
or restrict the interested agency's participation. -

The agencies may, via the consolidation lahguage, provide for
prosentations by spokésmen for classes admitted” under subsection 1.
lHowever, membership in a class is simply one standard for a right to
intervene, not a limitation on the arguments which may be advanced by
intervenors. Therefore, a person intervening by reason of membership
in a class of persons similarly situated may not thereby be limited or
restricted in presenting his or her particular views on the issue which
affects the class more broadly, should he or she at some point divergc
from the class viewpoint. Such divergence would be subject to reasonable
agency rules of practice in the interest of manageable prOCeedings,'but
could not be stifled. Intervenors allowed to participate under sub-
scection 2 do not have this protection. ‘

The final sentence comes from Public Utility Ccommission Rule 4.4

and 1is an affirmafiVe direction to agencies of the propriety of partici-
pation by their staff in an advocacy role. :

-17~




§2504., Ex parte Communciations; Separtion of Functions.

L. In ahy adjudicatory proceeding no persdn hot employed
by the agency and no employee or agent of the agency who parti-
cipates in‘the procéeding in any testimonial, investigatory,
prosecutory or other advocate capacity shall communicate ex parte,
directly or indirectly, with any agency member of'presiding officer
or any employee or counsel involved in the décision making process
in.such proceeding with respect to the merits ofAsuch proceeding.

2. In any adjudicatory proceeding no agency meﬁber, pfesiding
officer or any agency émployee or counsel involved in the decision
making process shéll‘communicateiyi_2§£Egdirectiy'or indirectly,
with any employee or agent of the agency who performS—pafticipates
in the proceeding in a testimonial,investigatory, pposecutory or
other advocate'capaéity, with respect to the proceéding.

3. In any adjudicatory proceeding if an ex parte cémmuniéation
‘is made in violation of subsection 1 or 2 such agengy.member)

: éfésiding officer, employee, counsel or agent sﬁallzpromptly inform
the agency 6f the subétance of the commﬁncation and the circumstances
thereof. The agency'may thereafter take such acti6njas it considers
appropriate including'disqualifiéationAof such membe;,employeé or
agent from further participation in the proceedingé pfovided that
any ex gg;tg communication falling within the terms 6fAthis section
made by a mémber ofithe public not a party to thé prqééeding shall

be made part of the public records of the agency and placed in an
appropriate file but shall not be éonsidered by the égency in

making its decision unless introduced into evidence.

-18-




4. A request for information with respect to the status of

the proceeding shall not be deemed an ex parte COmmunication.

Comment

This provision is considered amdng the most vital in the pro-
posed Act, both because off the record communications .between deci-
sions-makers and advocates are so likely to be prejudicial to those
parties not present, and because so many of Maine's administrative
agencies are so small that the problem occurs frequently.

Two broad objects are intended: first, to plainly prohibit
outside influences on the decision; and second, to equally plainly
allow the decision maker access to the factual and legal assistance
needed for an informed decision. Thus the basic prohibition extends
equally to fact, law, and procedure. cConfinement of factual argu-
went to the record is clearly essential to impartiality. As to legal
argument, the allowance of consultation with counsel and the Attorney
ceneral is sufficicnl to solve any legal quandries. Procedure is in-
cluded because the procedural posture of a proceeding,iespecially
where §2501 has been invoked, is often highly important to the outcome.
The "status of the proceedings" is intended to cover all neutral pro-
cecdural inquiries, such as times for hearing, deadlines for brlefs, etc.

which are necessary to the progress of the proceedlngs
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§2505 Notice

L. At thc.Qommoncumunt of an adjudicatory proceeding, thc
ageney ahall give notice of the hearing to be céndhcted to the appli-
canl. or chLtionef at. whoye reguest, or concernhing whose leéal rightu,
privileyes, ﬁr dutigs the procoeding has been.institﬁted,_sufficiently
in aannce so as to afford adequate opportunity to prepare evidence
and argument.

2. In any‘proceeding involving the aetermination of issues
or subsfgntial pﬁblic interest, public notice shall also be given
0 as to provide intérested persons adequate Opportunity to.petition
to intervene pursuant to §2503 and to prepare evideﬁce and argument.

A. Said pﬁblic hOFiCO shall be given -

(l)‘by publicatiop, at least twice:iﬁAé neWSpapéf of
goeneral circulation in the area of the State‘affééted; and

(2) by publication in any o£her tradé{ industry, pro-
fessional or interest group ﬁublication which the égehcy deems effec~
tive in reaching persons who would be entitled to_ihtérvene as of
right under §2503; énd

(3) iﬁAany other manner deemed approbfiéte by ﬁhe
agency. '

3. Notice and public notice shall consist of -

A a ststement of the timeland place ofnfﬁe hearing;
B. where applicable, a statement of thé»déadliné for and
‘ manncr of filing of applications fox interventionvof partigipation

under § 2503;
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C.‘ a statement of the legal authority and jurisdiction

under which the proceeding is being conducted;

D. a reference to the particular statutory and rule

provisions involved;
E. a short and plain statement of the nature and purpose

‘of thebhearing and of the matters asserted.
comment

In applying this section, agencies will be dealing with the
facl that Lhe extent of notice appropriate varies greatly depending
on the nature of the proceeding. This section is drafted to pre-
siecrve the flexibility thus made necessary. ' '

The contemplated purpose of this section is not to sanction
the lcast notice possible, but to permit tailoring of notice to the
situation. A more precise formulation of situations where public
notice is required would not be feasible in any workable length
statute. Examples of proccedings with broad impact calling for
broad participation would include the following: wutility rate de-
terminations, site location applications, proceedings involving milk
pricas, and environmental matters. At the other extreme would be
unemployment compensation. workman's compensation, and other social
welfare determinations for individuals, and, generally, license revo-
cation proceedings; these matters, while crucial to the individuals
involved, do not involve the same degree of regiénal or general
intcrest. ' L :

{2506 Opportunity to be heard

1. 'The opportunity for hearing in an adjudiéatory prcceeding
shall be afforded without undue delay.

2. Every party shall have the right to preéént evidence and
arggﬁeht on all issues, to call and examiné.wifnesgéé:ahd; withbut’
limitation undef_§2501(4), to makevorél cross—examiﬁation of any

witness.
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Comment

This section makes explicit the rights of parties to fully
present their case. The right of oral cross-examination is expressly
not to be limited. The harmless error rule applies to this section
as it does throughout the act. The draftsmen believe that In re Maine
Clean Fuels, Inc. 310 A2d 736 (1973) must be read as limited to the
fact of that case and that denial of cross-examination in that case
constituted merely harmless error. Oral cross—examination is believed
to be one of the best tools of the adversary process for contesting
and establishing factual issues. The parties may, however, agree by
stipulation to limit cross—examination. The hearing officer may,
consistent with §2507(2), regulate such cross-examination. :

52507 Evidence

1. Unless otherwise provided by statute,-agencies need not
observe the rules of evidence observed by courts, but shall observe
the rules of privilege recognized by law.

2. Evidenég»éhall bé'admitted and given probative effect if‘
it is the kind of evidence upon which rcasonable beksons are accus-
tomed to rely in the chduct'of serious affairs. ngéncies‘may ex-
clude irrelcvant or unduly repetitious evidence. |

3. All witneéses shall be sworn.

4. Subject. to these requirements, an agencylﬁay, for the
purpose of expediting adjudicatory proceedings, adopt procedures
lfor the pre~filing df all or part of the testimony of any witness
i wriitcn.Form, which witness shall‘be subject to oﬁal cross-exam-
thal pot, | |

Comment
This.provisiOn appears consistent with Mainéwcase law regard-

ing administrative proceedings, as stated in In re Maine Clean ruels,
Ind., 310 A.2d 736, (L973) and clsewhere. :
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The provision is adapted from the Massachusetts APA (30A M.G.L.A
§IT(2)), and is consistent with the federal APA (5 U.S.C. §556(d)) ¢

the proposed New York APA (§306(1)).

subseaction 4 is adapted from the proposed New York Act, and is
viewed as another means for an agency to minimize the costs and delays

entailed in an adjudicatory proceeding.

§2508 OQfficial Notice.

1. Agencies may take official notice of any facts of which
judicial notice could be taken, and in addilion may take official
nolice of general, technical or scientific facts witbin their
mpecialized knowledge, and of statutes and regulations. Parties
shall be notified of the maﬁerial so noticed, and -they shall be
afforded an opportuﬁity to contgst the material so roticed, or its
materiality to the issues in the proceeding.

2. Material so noticed shall be includedvand'indicated as
cuch in the rcéord{

3. Noﬁwithsﬁnnding the foregoing, agencies ﬁay‘utilize their
thOLiénCU,ltechniéalVCOmPEEGnCG, and specialized knéwledge in the
evaluation of the evidence presented to them. B

comment

This proviSion is drawn principally from the Massachusetts
AVA (30A M.G.L.A. §1115]), though the New York (§306 4 ) and Revised
Model State (§10[4]) acts are very similar. Standards for taking

official and judicial notice are to be found in State v. Rush, Me.,
“A2d . (Law Docket No. 262, August 27, 1974).




§2509 Record
1 In an adjudicatory proceeding, the agency shall make a

record, consisting of -

N all applications, pleadings, motions, preliminary and

interlocutory rulings and orders;

B. evidence received or considered;
¢. a statement of material officially noticed;
D. questions and offers of proof, objections, and

rulingé thereon;

E. proposed findings and exceptions, if.ény;

F. the final decision, opinioﬁ or repottwby the pre-
siding officéf, if aﬁy;

G. the final decision of the ‘agency;

I1. all étaff memoranda submitted to thé;ﬁembgrs of the
agcncy or otber pregiding officers by agency staff inxéonnéction
with their’dbnsiderétion of the case.

2.. The agenCy.shall record all hearings ib’é form sus-
ceptible to transcripﬁioh.

a. Poftioﬁs of the record as rcqﬁired‘ahd specifiéd in
subséction 1 may bé’iﬁcluded in the recording. o

~BAA'VThefagcncyvshall transcribe the récording“updn service
‘of a notice of;appeai pursuant to §2904. | |

3. The agency shall make a copy of the recofd:;inciuding re-

cordings made pursuant to subsection 2, available at its principal
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place of operation, for inspection by any person, during normal
business hours; and shall make copics of the record, copies of

recordings, or transaripts of recordings available to any person

at actual cost.

4. All material, including records, reports and documents .

in the possession of the agency, of which it desires to avail itself

as cvidence in making a decision, shall be offered and made a part

of the record, and no other factual information or ‘evidence shall

be considered in taking final agency actionjy including making find-

r

ings of fact ana conclusions of law.

5.  Documentary evidence may be incorporaﬁéd'in the record
by rceference when the matenials so incorporated are made available
for examination bj‘the parties before being receivéd in evidence.

comment

" The itemized contents requirement for the record is taken
(rom the Revised Model State APA, §9(e). Of special note is para-
graph (L) (H), which provides a method for the reviewing court to
police ex parte influence. The command that findings of fact be made
strictly on the record is in the same vein.

, The requirement of recording the proceedings parallels the pro-
visions of Rule 76 of the District Court Civil Rules. The method of
recording is not specified, that being left up to the agencies' in-
genuity subject to the feasibility of transcription. The provision
requiring availability of a copy of the record for public inspection
is considered a minor price to pay for increcased public information.
Despite the fact that a person seeking a copy of the record must bear
the cost, this cost is recoverable under §2906 in a successful challengc

of agency action.

§2510 subpoenas and Discovery

1. 1In conducting adjudicatory proceedings, agencies shall
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issue, vacate, modify and enforce asubpoena in accordance with the

following provisions:

A. Agehcies shall have the power to issue subpoenas
requiring the attendance and testimony of witnesses and the produc-
tion of any evideﬁce, relating to any issue of fact in the proceed-
ing. The power to issue subpoenas may be exérciaed by the agencf

or by any person designated by the agency for such purpose.

B. The’agéncy may pféscribe the form bf suﬁpbena, but
it shall adhere, insofar as practicable, to the form used in civil
cases before the courts. Witnesses shall be subpoenaed in the same
manner as witnesses in civil cases before the courts unless another
manner is provided by any law. Witnesses subpoenaed shall be paid
Lhe same fees for attendance and travel as in civil céses before the
cmu;ts,.such fees to be paid by the party requesting'the‘subpoena.
C. Anypafty‘té an adjudicatory proceedihg~shall be en-
'titicd'és of right to the issuancé of'subpoeﬁas in the name of the
Qgengy conduﬁting'the proceeding, except for subpoenas requiring the
.éttcndance of agency members or of‘tho presidiﬁg officers in
the instant proceeding. The party shall make writteﬁ,application to
thc‘agency, which shall fortﬁwith issue the suﬁpoenas.reqUested. The
suibpoena shall show on its face the name and addreé$ ﬁf the party at

whose request the subpoena was issued.
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D. Any witness subpoenaed may petition the agency to
vacate or modify a subpoena issued in' its name. The agency shall
giQo prompt notice to the party, if any, who rcquested issuance of
(Tic subpozna.  Aftev such investigation as the agéncy considers ap-
propriate it may grant the peﬁition in whole or paft upon a finding
(hat thé'tustimony, or the cvidence whose production is required, does
not relate with feasonablg directness to any matter.in guestion, or thual
a subpovena for the attendance of a witness or the production of evidence
i unrecasonable or oppressive or has not been issued a reasonable period
in advance of the time when the evidence is reques£ea.

E. Failpre to comply with a subpoena lawfully issued in
the name of the agency and not revoked or ﬁodified byvthe agency as
providedwin this seétion shall be punishable by a fine of not less than

500 and not more than 5,000 dollars, or by imprisonment not to cxceed

1

30 days, or both.
6. Each agency having power to conduct adjudicatory proceedings

may adopt rules providing for discovery to the extent and in the manner

appropriate to its proceeding.
comment

Subsection (3) of this section gives parties unlimited subpoenas
as of right, with subsection (4) providing safeguards to the prospec-
tive witnesses, and subseztion (5) providing for criminal penalties for ..
disobedience. All ‘except thc last of these provisions are taken from
thce Massachusetts APA (30A M.G.L.A. §L2). criminal sanctions were
deemed necessary to make an agency subpoena power of comparable credi-
bility with that of the Courts. '

- “Subsection (6) enables agencies to provide for discovery, by
rule, if it deems such procedures appropriate to its proceedings.




§2511 Decisions

1. EDBvecry final agency decision in an adjudicatory proceeding
shall be in writing or stated in the record, and shall include find-
ings of fact and conclusions of law. A copy.of the decision shall be
delivered or promptly mailed to each party to the proceeding or his
representative of fecord. Written notice of the parEy's rights to
revicw or appeal of the decision within the agency‘or review of the
decision‘before the‘courts, as the case may be,'aﬁd‘of the action re-
"quired and the time within which such action must be taken in order to
cxercise the right of review or appeal, must be givén to each party to-
gether with the deéision.

2. The agéncy shall maintain a record of tﬁé vote of each

member of the agency in reaching the decision.

Comment

. This section is taken substantially from the.Massachusetts APA
(30N M.G.L.A. §1l(8\), and accords generally with-every other act ex-
amined, with the present Maine Administrative Code, (5 M.R.S.A. §2407),
and the rules of several state agencies. : |

The provisions regarding findings and conclusions are deemed
sufficient, as legal terms of art, to require agencies to make the
basis and rationale of their decision known in the decision.

The provision requiring notice of the action required to perfect
a right of an appeal is not intended to require a technical recital of
the rules of civil -procedure. It simply involves making the party aware
‘that there, is a time limit and that certain action must be t aken to
take an appeal from the agency decision.

The voting record provision parallels §2406,‘
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§2512 Presiding Officers

1 An adjudicatory proceeding may have as presiding officer‘

an agency member, employee or agent designated by the agency.

2. Hearings shall be conducted in an impartial manner.

A. Upon the filing in good faith by é party of a timely
accﬁsation of bias or of personal or financial inférest, direct or
indirect, of a presiding offiéer or agency member-in the proceeding,
the matter shall be included and determined by that‘aécused person as
part of the recdrd; and the determination. shall be,subject to the tqk p
.of additional ev}dence and to review under subchapter VII. |

B. Notwithstanding §2504, the accused person may consult
with private counsel concerning the accusation.

3. WheneVef a presiding officer is disqualified or it becones
impracticablé for him or her to continue the hearing, another presid-
ing officer may be assiygned to continue with the heafing; provided
that, 1f it is shown substantial prejudice to a pérty Qillvthereby
result, the substifuté officer shall commence the hearing anew.

4. ;Subject'ﬁo rules or limitations imposedfby-the agency,
presiding officers méy

(A) administer oaths and affirmations;

(B) rulevon the admissibility of cvidehéé%

(C) issue subpoenas ‘and order discovery; .

[a N at
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(D) regulate the course of the hearing, set the time and
place for continued hearings, and fix the time for filing of briefs

and other documents;

(E) take other action authorized by statute or agency

rule consistent with this subchapter.

5. In the event that the presiding offlcer prepares any repoxcu

or proposed findings for the agency, such report or findings shall be

in writing. A copy of such report or findings shall be provided to

each party; and an opportunity shall be provided for response or

exceptions to be filed by each party.

Comment

This section is adapted and expanded from the federal APA
(5 U.S.C. §556 (¢)) and the proposed New York Act (§§303,304). It
is included to make exp11c1t what might otherwise be uncertain. Note
that the powers enumerated in subsection (4) are subject to the initial
modifying clause in that subsection:; the agency may modify or limit
these powers of the presiding officer.

The provisions'dealing with bias or interest. parallel those in
subchapter IV. Bias or interest is subject to special scrutiny on
review in order to emphasize that at least a rudimentary separatlon
of function at the dec191on—mak1ng level with the agency is required

by due process.
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SURCHAFITR IV

ADMINISTRATIVE COURT

§2601 Administrative Court Judge

1. The AdminLSLrative Court, as heretofore egtablished, shall
peounder the supervision of the Administrative Court Judge. The Ad-
ministrdtivo‘Court‘shaLl De a‘court of record and the Administrative
Court Judge shall establish a seal. |

A. Appointﬁent of'AdministratiQe Court judgé,

Tﬁe Administrative Court Judge, as heregbfore appointed,
shall be appointed by the Gerrnor, with the advice and consent of the
Counicil. He shall hold bffice for a term of’7 years and until his suc-
cossor has been appointed and qualified. »

B. Qualification of Administrative Court Judge

The Administrative Court Judge must bc a ﬁember'of the
bar of the State. He shall devote full time to his judieial duties.
1l¢ shall not practicé law during his term of office, nor shall he dur-
ing such. term be the paftéér or associate of any person in the practicc
Of law. »

C. Salary

The Administrdtive Court Judge shall receive as annual
compensation an amqunt whicﬁ is $1,500 less than that of a Superior
court Justice. He shall be entitled to actual and necessé£§:¢kpenses
in the performance of his duties. He may cmploy necessary,é;érical
assistance.
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D. Disqualification of Administrativé Céurt,Judge

Whenqvor the Administratiﬁc.Court'Judge determines thaL
he s btuged or has a'personal interest or a finan;ial intercst, di-’
rectly or indirectiy} in a case which is before him, he shall disqualify
liimsel £ from hearing that individual case.

The moving party shall, within 10 days thereafter,
commence an‘actibn by filing or refiling his cohplaint in the District
Court. Jurisdiction is granted to the District cbur£ to hear and de-
termine such matters and to enter such rulings and ofders as Ehe naturc
0f Lhe case may require. The case shall be'heard in the District Court
in accordance with the rules of the Admipistrative Court and the Dis-
trict Court Judge héaring the case shall render avw;itten decision
thercon.  The court rcporter from the Administrative Court shall
transcribe the tésgimonylas in cases before the Administrative Court
Judgc; An aggrieved party may appeal from the deciéion of the District
court judge td the sﬁbérior Court as is provided in this Act, subchaptocy
VIIL. ‘

E. Reti;ement

Title 4, section 103, applicable to Justices of the
Supériof Court and thJudges of the District Court,‘is made applicable
to the Administrative‘Court Judge. o

Comments

: This section is taken directly from the present Administrative
code, 5 M.R.S.A. §2401, with appropriate changes in terminology.
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§2602. Jurisdiction 

1. The Administrative Court shall have exclusive jurisdiction
upon complaint of an agency to revoke or suspend licenses issued
_ by such agency. Except as provided in Section 2705, no agency shall
revoke or suspend any license other than by way of complaint to the
Administrative Court.

2. The complaining agency shall retain every other power
granted to it or necessarily implied by statute, except the power
of revoking or amending licenses issued by it. Such retained powers
shall include, but not be limited to, the granting.of renewing of
licenses, the investigating and determining the ground for the filing
of a complaint under this section, and the prosecution of such com-
plaints.

Comment
_ The draftsmen cohsider this to be one of the major portions of
the proposed Act. The intent is to provide on a comprehensive
statewide basis an impartial forum for the consideration of license
revocation and suspension. Current Maine law permits some agencies
to undertake such actions themselves. Other agencies currently
covered by the Administrative Code must proceed before the Adminis-

‘trative Court., Section 2602 constitutes a major departure from
current practice. S .

'§2603. Procedure

i. Commencement; An agency shall commence avlidense revoeation
or suspension proceeding by filing a written cbmplaint'with the
Administrative Cour£% A cbpy of the complaint shall.ﬁe served on
;he defendant either by personal delivery in hand or;b§ leaving it
Qith a person of suitable age and discretion at his usual place of
abode, or in the case of a corporation, at its usual’ place of business,
or by mailing a copy?Of,theAcomplaint to the deféndahé.' The complaint

shall contain (1) a_éhort and plain statement of the violation,
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(2) the statute or rﬁle alleged to have been violated, (3) the
nature of the sanction sought to be imposed,and (4) the requirement

that the defendant answer and request a hearing,

2. Answer; Request for Hearing. Within 20 days the defehdant

shall serve an answer on the agency, stating in short‘and plain terxrms
his defenses to each. claim asserted and he shall admit or deny

the averments on which the agency relies. The defendart shall have
the burden of requesting a hearing before the Administrative Court.
Upon the receipt of such request for hearing the Administrative Court
shallvpromptly echeduiﬁaand.nctifyvthe parties of a'ﬁeering on the
complaint to be held no sooner than 30 days following such request.

3. Effect of Request for Hearing. If no hearing is requested

the Administrative Court may decide the case orn the basis of affidavits
filed'by the agency. If a hearing is requested, the rights of the

defendant under eny;existing license shall not be effected until after

a hearing and determination.
'Comment

This section establishes a procedure for the commenc¢ement of
license revocation actions. After service of the complaint the
burden is on the licensee to request a hearlng. If a hearing is
requested the license remains in full force and effect pending a
full evidentiary proceeding. 1If no hearing is requested, the Court
may proceed to decide the case on the basis of aff1dav1ts submltted

'vby the agency in support of its complaint.

§2604 Rules of Practice

The'Admiﬂistrative Court shall have the power te adopt,amend,
repeal-or‘modify rules governing the forms of complaiﬁts, pleadings

and motions and the practice and procedure in the seid,Court. Said
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rules .shall neither abridge nor enlarge the substantive rights of
any litigant. Such rules shall not be inconsistent with the provisions
of Subchapter III. Said rules shall be filed with the Secretary

of State in the mannef required by section 2406(B). -
' Comment

This section is modeled partly on 4 M.R.S.A. §8. The intent
is to provide some procedural flexibility to the Court without locking
it into a particular procedural form. Since, however, the standards
set forth in Subchapter III were thought to be minimum necessary
procedural safeguards, the rules of the Administrative Court cannot
be inconsistent with those provisions.

§2605. Emergency Proceedings

The Administrative Court and Superior Court shallihave juris-
diction to temporéril? revoke or suspend a licenseIWifhout notice
or hearing upon thé verified complaint of an agency. Such complaint
shall be accompanied by affidavits dembnstrating that such summary -
action is necessary tovprevent an immediate threat t@,the pubiic
health, Sagety and welfare. Any order'temporaril&,éuséending or
revoking such license shall expire within,BO days Qf%issuance and
may not be renewed. No bond shall be reqﬁired of the comp1aining
agency. Upon issuance of such order the AdministratiVe Court shall
promptly gchedule a hearing on fhe'agency's complaiﬁt which hearing
shall téke precedence over all other matters excepﬁ 61der matters
of the same charaétef.

Nothing in this section shall be deemed to abridéé or affect the
jurisdiction of théHSuperior Court to issue any othéf injunctiVe relief
or to exercise such other powers as may be authorized by law or rule
of Court.

| Comment
This section'is a- somewhat modified version of»S-M,R.S;A. §2404.
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Unlike that statutory provision, however, this section provides
for temporary ex parte relief where it can be shown that there is
an immediate threat to public health, safety and welfare. As a
check on this procedure, however, such ex parte ordexrs are time
limited and requlre the complaining agency to 1mmed1ately proceed

with 1its case.

The section is not intended to restrict eqﬁitéble powers
the Superior Court might otherwise have pursuant to MRCP Rule 65.

§2606. Judicial Review

Judicial review of any decision of the Administrative Court

shall be taken in the manner prescribed by subchapter\VII.

Comment

In order to provide a uniform manner of appellate review, appeals
from the Administrative Court are handled in the same manner as :
appeals from an agency decision.
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SUDCHAPTER V

I, ICENSING

« 2701. Adjudlcatoey Proceedings.

oy A SO i e

When licensing is required as of constitutional right, or
by statute, to be preceded by notice and opportunlty for
hearing, the prov1elons of subchapter III concerning adjudicatory
proceedings shall apply.
| Comment
This section says no more than that licensing functions

nnay fall within the definition of adjudicatory proceedings, in
which case subchapter III procedures apply.

& 2702, Expiration.

Except as otherwise provided in this subchapter, when a
licensee has made>timely and sufficient application for renewal
of a license or a new license with reference to enyvactivity of
1 continuing natUre,'theAexisting license shall not expire until
the application has been finally determined by the agency.

Comment

This section parallels the rule stated in subchapter VIT
of this Act, in 5 M.R.S.A. § 2451(3) of the present Administrative
Code, and in Rule 80B(b) of the Rules of Zivil Procedure, that a
pelition for review of final agency action will not stop enforece-

ment of that action.. Thus, a license due for renewal survives
[or the period pending aygency action beyond the orlglnal expiration

date, but no further.

2703. d mendment: Right to Hearln

1. Subject to the provisions of §§2704 , an agency shall
not amend, modify, or refuse to renew any license unless it has
afforded the licensee an opportunity for hearing in conformity with

subchapter IIT.
w37




2. In any proceeding involving a proposed modification or
amendment of a license which was the subject of an earlier adjudi~
catory proceeding, the agency shall re-open the,earlier proceeding
for consideration of the proposed amendment or modification; and
shall give notice thereof to all parties to the earlier proceeding

and in any other manner required by §2505.
Comment

: This is the sole exception to the general rule that this act

does not create any right to a hearing. Any action having the
effect of taking away or changing a license requires the protections
of subchapter III, subject to §2704. 1In the case of amendments or
modifications, both the licensee and the publlc are protected from
"“quiet changes" which may equal the original issuance in substance.
For example, a proposed modlflcatlon of effluent limitations in a
refinery permit would require the same public notice, notice to
intervenors, and procedural protectlons applicable to the original

application.
§2704 Automatlc Cancellation

An agency may refuse to issue or renew any 11cense without
proceedlngs in conformity with subchapter III, if the declslon to
.take such action rests solely on the result of a test or election,
or solely on a conv1ctlon in court of any offense. Wthh prov1des

the grounds for revocation. .

Comment

S The “test" or "election" language comes from 5 USC §554(a)(3)
of the federal APA, although the drafters feel that.the term "inspection”

- also used there is too subjective. The premisc behind tests or clections

ig that Lhe matter is capable of being objectively determined by some
slandard unlfnrmly applied. 1In these cases the llcensee 8 remedy should
be a challenge of the testing process in court, pursuant to §2901.

Thevconvlctlon languaye is drawn from certain motor vehicle

~ statutes: there, conviction of . ‘certain violatiOns’Warrants immediate
revocation of license w1thout a hearing, as due process was fully ac-
corded in the criminal trial.
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SUBCHAPTER VI

ADVISORY RULINGS

§2801 Advigory Rulings

l. On written request of any interested person, an agency may
nmake an advisory ruling with respect to the applicability to any per-
son, property or state of facts of any statute or rule administered by

that agency.

2. All advisory rulings shall be in writing and shall be subject

to the public availability requirements of §2406(i)(c), (D).
3. An advisory ruling shall not be bindingsupon an agency,

-provided, however, that in the event any person taﬁes any action in
reliance on such ruling and such ruling is .later reversed by the
agency or an appellate court, such reliance shall'be'ccnsidered in
nmltlgatlon of any penalty which may later be assessed for actlon
taken in reliance on such prlor ruling.

4. Tach agency shall prescribe by rule, in accordance with
§2401,‘the procedure for the subm1551on, consideration and dispositioun
of requests for advlqory rulings. 1In issuing an advisory ruling, the
agcncy need not comply with the requirements of subcﬁapters IT or IIX.

gpmmentA

‘ The intention of this section is to enable and encourage agencies
to advise persons subject to the laws the agency adninisters of the
probable agency reaction to an existing condition or a planned course of
conduct.  If agenc1es are bound by such rulings, the commentators
(Benjamin, N. Y. Law Review Commission, Cooper, Davis) generally agree
that rulings simply will not be given, short of a much fuller fact-
finding and consideration process, akin to an adjudication.
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This provision may be thought uinecessary, since informal
advice is and undoubtedly always will be given by nearly every agency
official and employee. The provision will not change that. It will,
however, accomplish two other things: (1) enable persons who have
no "friend in the Bureau" to obtain advice; and (2) by requiring the
establishment of procedures, assure that the advice is reliable, even
if not binding, by assuring that it will be the product of considera-
tion by a person qualified to render the advice. Subsection 3 provides
protection for the recipient of an opinion who relies on such opinion
only to have such ruling later.reversed and find himself in violation

of law.

The section combines provisions found in the Massachusetts APA
(30 M.G.L.A. §8) and the proposed New York APA (§206). Subsection 2
is added to safeguard the gituation where such rulings are effectively

precedent for formal decision.
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SUBCHAPTER VII
JUDICIAL REVIEW

§2901 Judicial Review; Rules

1. Judicial review of an agency's advisory ruling, rule or

refusal or failure to adopt a rule where the adoption of such rule

is required by law may be had by any person who is aggrieved in an

action for declaratory judgment in the Superior Court conducted

pursuant to 14 M.R.S;A. §5951 et seq, which chapter shall apply to

such actions wherever not inconsistent with this section. In the

event that the Court finds that a rule was 1mproperly adopted or
exceeds the authority of the agency it shall declare such rule invalid.
In the event that the Court finds that an agency.has failed to adopt

a rule as.required.by law, the Court may issue such orders as are

necessary and appropriate to remedy such failure.
2. The faiiure to seek judicial review of an agency rule or

advisoxry ruling in the manner provided by subsection 1 shall not

' preclude judlClal review thereof in any civil or criminal proceedlng

to enforce such rule or advisory rullng

Comment

The purpose of this sub-section 1 is to provide a uniform method
for review of agency rule-making. The subsection expands the
traditional notions of "standing". This expanded concept was deemed
beneficial to insure that agencies are responsive to all citizens
of the State. - It is unfair to permit only those who are the subject
of the regulation to challenge it and not grant the same right to those
whom the rule was designed to protect. Although standing is broadened
it is felt that such provision will not unduly foster litigation,
since, in most cases, litigants will be limited by the ordinary
legal costs. : o

. The Subsection 1 contemplates.and permits suits to obtain
Judicial review of an agency's refusal to adopt a rule, where the
agency's function is non-discretionary. 1In the event that the
reviewing Court determines that the agency has wrongfully failed to
exercise non-discretionary power it may issue such orders, including
injunctions or mandatory injunctions, to remedy such failure.

Subsection 2 makes it clear that a rule may'be challenged

either in an enforcement proceeding or in an actlon against a
regulated party seeking to enforce the rule.
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$<49YVU2Z  Kignt to review: Iihndai agency action.

1.. Any person who is aggrieved by final ageﬁcy action shall
be entitled to judicial review thereof in the Superior Court in the

manner provided by this subchapter.

2. Where review or appeal of any agency action is directly
to the Supreme Judicial Court such appeal shall be conducted in
the manner provided by the Maine Rules of Civil Procedure and sections

2904 (3), 2905(4), 2905(5) 2906 and 2907.

3. For purpdses of this subchapter, final agency action

includes decisions by the Adminis trative Court,

4. vpreliminary, procedural, intermediate or othex non-final

ayency action is reviewable under this subchapter only if review of the
final aygency action would not provide an adequate remedy.
Comment

The form,ddopted for this section indicates a’judgment that
raplacement of the multitudinous provisions for review now on the books

"set of procedures contained in this subchapter is.desirable in

wilh one
'.')f

torms of greatly simplifying the practice of agency law and the task
The Massachusetts Act explicitly preserves existing method.
of rcview, and the New York Act does not even address the issue for tho
same reason. The dréfters feel, however, that the approach of this
section is conolutent with this Act's goal of 51mp11f1cat10n and stand-
ardization. The exception to this approach is for those issues already
deemed by the Legislature to be so complex as to warrant appeal directly
to the Law Court, most notably P.U.C. rate hearings.

" Lha courts.

This section. 1ncorporates a grant of jurlbdlctlon for review to
the Superior Court, thus avoiding the confusion caused by 5 UsC §§702 and
703 of the federal APA. Also included is the presumption in favor of
judicial review established Ly the Supreme Court 1n Abbott Laboratories

v. Gardiner 387 US 136 (1967) .
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Subsection 4, contained in §15(a) of the Model Act, sets up a
narrow exception for review of technically non-final action in cases
whore , ‘roeview of the final action
would not be effective. See Isbrandtsen Co. v. U.S.
211 I* 2d SL (CADC 1954), cert. denied 347 U.S. 990 (1954).

¢

§2903 Commencement of action

1. Proceedings for judicial review of final agency action shall
bu instituted by the filing of a notice of appeal stating the grounds

for appcal in the Superior Court for the county --

A.' where one or more of thc‘petitipneﬁs:reside or have
their principal place of business; or |

B. Whefe‘fhe agency has its principal qffice;'or

C. ‘Whereithe activity or prbperty whichlis the subject
of the proceeding is lécdted. | |

2. The Court may grant a change of venue foxr good cause shown.
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t of notlce of the final agency actlon,‘

~ o

or in the event of

after receip
which

refusal to act, within six months after expiration of the time in
ould reasonably have occurred. V

! action sh
the receipt of a notice of appeal,

4. Within ten (L0) days of
ross appeal in the manner

any other party to the proceeding may file a ¢

provided by this gubchapter.

Comment

vt £:12 section 1is expanged from §14(1) of the MaésachUSetts Act
usc[1£l£ or venue at the situs of the controversy is potentiall ’
use 10 or cases where a view of property might be needed and isyal
¢ss oxpensive for appellants The time 1 ’ o
. imit for review of in i
cgples the language of Rule 80B, which is intended to. reflect o ot
able spirit tempered by the doctrine of Laches = equ1t-'

2904 Service; parties

1. SerV$Ce of the notice of appeal shall be made upon
'A. the agency, one of its members, or its”sééretary or
- clerk; and | | |
B. : ies 1€ |
| all parties to the agency proceeding in which the deci-
sion souyht to be reviewéd was made; aﬁd |
C. The Attorney Gencral.
2. Upon request,'ﬁhe agency shall certify to thé‘appellant
the names : s of a g |
‘ mes and addresses Qf all such parties as disclosed by its records
- ) ]

and service upon partie;_so certified shall be sufficient' 
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3. All partles to the proceeding before the agency shall be
considered partles of record to the appeal.

4. The filing of a notlce of appeal shall not operate as a
stay of the agency action from which the éppeal is Eaken; provided
- that the Court may, for good cause shown and on such terms as it
deems just, stay.the effect of any agency actioﬁ.pehding final

determination of such appeal.

Comment

: This section is based on Massachusetts §14(2). It seeks to
provide that parties which may not have been properly heeded by the
agency shall be heard in court; ahd further, that persons who either
did not or were not allowed to intervene before the agency may still
be heard on a showing which convinces the court of their interest.

. .. The notion that a notice of appeal is not of 1tse1f a stay,
but may occasion one, is generally recognized and is found in the
present Administrative Code, 5 M,R.S.A. §2451(3) and in Rule 80B of
the Rules of Civil Procedure, and is reflected in §2702.

§2905- Answer; recbtd'for review; costs

1. The agenéy shall plead responsively aslféquired by the
Rules of Civil Procedure. The Superior Court shall;ﬁhereaftér confirm
ﬁith the partieS’ahd set a schedule for the filing 6f the recordAOf
the agency proceeding and briefs by the parties.u The records of the

proceedings shall be filed with the court by the agency.
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2. The expense of preparing the record may'be assessed as part
of the costs of the‘case, but shall not be so assessed against a party
who 1is successful on the merits of his appeal; prov;ded that the court
may, regardless of the outcome of the case assess anyone unreasonably

refusing to stipulate to limit the record for the‘additional costs of

preparation entailed by such refusal.

3. The court may award costs of litigation, including reasonable

attorney and expert witness fees, to appellants aggerting

important public right or interest as determined by the court.
Comment

This section essentially follows §14(4) of the Massachusetts Act
with modification in subsection 4 to make clear that a successful
petitioner does not bear the cost of the record. ‘Subsection 3 is derived
from §505(d4d) of the Federal wWater Pollutlon chtrol Act Amendments of

1972.

The basic record is enumerated in §2509, and may consist in part
of transcripts of recordings as provided for in that section. Wherever
feasible, the record for’ review consists of only a portion of this

ba51c record

L1t1gat10n costs awards help offset the cost of coples of the
record required by §2509 and make citizen suits more feasible.

- Subsection is designed to remedy in part the imbalance which
- has administration litigation and appellate review. The draftsmen
., are concerned that important public issues are never litigated
because of the expense of such litigation. This is particularly
true in cases involving so-called "publlc-lnterest" intervenors.
While this section does not guarantee costs to litigants it is at
‘least a first step toward insuring that the administrative/appellate -
process is a true adversary process and that 1egltimate points of
view are not silenced for lack of resources. -
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§2906 chpe.of record; additional evidence

1. Review shall be confined to the recotd; except as
otherwise provided in this section. |

2. 1In case of alleged irregularities in procedure before
the agency whieh irregularities are not shown in,the record, or in
the case of accusations of prohibited ex parte eommunications, bias
or interest under §2512, or in the case of alleged takings of
property, the agency shall plea responsively, and evidence thereon

shall be taken and determination made by the Ceurt.

| 3. The court may order the taking of additional evidence

before the agency if -

A. aﬁplication is made to the court for leave to

present add1tiona1 ev1dence, and

B. it 1is shown to the satlsfactlon of the court that the

vadditional evidence is material to the issues presentedgln the case; j
and - | |
C. it is ehewn to the setisfactionAefAthe court that
such“eQidenCe could not Have been presented or was erronaously
disallowed in proceedlngs before the agency; and
D. the court finds that such addltlonel evidence is
necessary in deciding the appeal. .
4. By reasdn.ef such additional evidence, the“agency may
modlfy its findings and dec131on, and shall file W1th the court,
to become part of the record, the additional ev1dence together with
any new findings or decision. |
| | o Comment -
- The court is required to take,edditional evidence as a special
check on bias or interest on the part of the decision maker. Addi-
tionally, the complex issue of "taking" is left to the court: both

because Judges understand it somewhat better than administrators, and
because requiring the agency to take evidence on "taklng" assumes

-4 7.




that it will decide contrary to the applicant. 1In addition to
the standards found in Massachusetts §14(6), remands for additional
evidence are specifically conditioned on the relevance of such evi-

dence to the appeal. ‘

The other provisions derive from Massachusctts §§14(5) and
Li(e) and are self-explanatory.

82907 qunorAand Scope of Review
i. 'Except‘wheru otherwise provided by statﬁte or constitu-
tional right, réview shall be conducted by the court without a jury.
2. The court shall not substitute its juéghent for that of
the agency as to the weight of the evidence on queétions of fact.

3. The court may affirm the action of the agency oxr remand

the casé_for further proceedings, findings of fact, or concluslions

of law.
4. The court may reverse or modify the action of the agency

if the ayency findings, inferences, conclusions, or decisions are:

A. 1in violation of constitutional or statutory provisions;

B. inméxéess of the statutory authofify of the agency;
C. madé,upon unlawful procedure; |

D. affected by other error of law; or.

E. unSQpportedvby substantial evidenCé'on the whole

record or ,Supportéd exclusively by hearsay evidencef
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}*. unwarranted by facfs found by the cburt on the record
as submitted or as. amplificd under §2906(2) in thQSé'instances where
the cowmt iy uufhuri;bﬂ to make independent findihﬁ;ﬂof fact; or

G. urbih#ury or capricious or churncté;izéd by abuse of
discretion or cleﬁriy unwarranted exercise of or réfusél to exefcise

discretion.

Comment

Thisvsection’iszbasically derived from §15(gyvdf the Model Act,
with the significant substitution of the "substantial evidence" test
for the "clearly erroneous" test. While this may be a matter of
semantifcs  in practice, the former is thought to indicate a §pricter
abandard of review. Whether paragraph (4) (F) hos any life heyond cases
under $2906(2) is doubtful, as the Ben Avon rule is in disfavor. But
' gsee Pickering v. Board of Education 391 U.S. 563, 579, footnote 2
(L968) . The harmless error rule is applicable here, as it is in other
appropriate sections of the Act. S

§2908 - Judicial .Review Where No Administrative Hearing Was Held

In the event of an appeal from a final ageﬁcy decision
madé without an adjudicatorylproceeding the Supérior Court shall
hear such apﬁeéibaé»any other civil case. . The:eVidence heard by
'and record made before the Court shall be deemed £o be that
which would have been before the agency if it héd he1d a heairing.
Based on such evidence the Court shall determine whether the
agency could Have reasonably decided as it did;i The Court shall
not'substitute its judgment for that of the agehcyfin'evaluating

such evidence.
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Comment

Since the act expressly does not establish any new rights
to hearings where none presently exist. This initial limitation
was premised on the fact that the sheer volume of business before
State agencies precludes a hearing on every issue. Given that
limitation, the result is that agencies will on occasion issue
decisions without a hearing. In such cases there is no adminis-
trative record for review. Using the principal enunciated by
the Law Court in Frank v. Assegsors of Skowhegan, the act empowers
the Superior Court to make a record and review it to determine
whether, on the basis of such record, the agency could have reasonably
decided as it did. The final limiting sentence reasserts the prin-
cipal that the function of the appellate court is one of review and

not of initial decision making.

§2909 Appeal to Law Court

1. The agency, the appellant, or any party-to the review pro-
ceceding in the SUpérior Court under this subchapter may obtain review
by appeal to the Supreme Judicial Court sitting>as the Law Court. The
appeal shall be taken as in other civil cases.

2. The Supreme Judicial Court shall have the power to make and
amend rules of pleading, practice and pfOCedurc, sqpplementary to and
not incon:ristent with this subchapter, for the purpose of securing a
simple, speedy, and cffective judicial review of administrative action.

Comment | |

The specific provisions for appeal and for supplementary rules
under this subchapter are self-explanatory.
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