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DRAFT OF DECEMBER 5, 1974

TITLE 5
PART 6

CHAPTER 301
SUBCHAPTER 1

- GENERAL PROVISIONS

Ssec. 2301 short title.

sec. 2302 Definitions.

§2301 short title.

This chapter shall be known and may be cited as the "Maine

Administrative Procedure Act."

§2302 Definitions.
For the purposes of this chapter:

1. Adjudicatory proceeding. "Adjudicatory proceeding" means

any proceeding before an agency or the Administrative Court in which
the legal rights, duties or privileges of specific persons are re-
quired by constitutional law or statute to be determined after an

. opportunity for hearing before an agency.

Comment

With the exception of the references to the Administrative
Court, this definition follows closely the pattern of the Massa-
chusetts APA (30A M.G.L.A. §1[1]), the APA proposed by the New York
Law Revision Commission (§102 rL‘3], 1969) and the Revised Model State

apa (§1(2], 1970).




The inclusion of the Administrative Court clause is made
necessary by section 2602 in subchapter IvV. The minimum standards
For adjudicatory proceedings should not be different depending upon

who conducts the hearing.

By way of this definition, the Act does not in and of itself
create any rights to a hearing. The right exists independently of
this Act and arises from statutory or Consgtitutional command. The
only such statutory command in this Act is $§2703 in subchapter Vv
on licensing. Subchapter III, which is keyed by thig definition,
provides uniform procedures for any hearings so commanded.

2. Agency. "Agency" means each body of state government
authorized by law to adopt rules, to issue licenses, or to take
final action in adjudicatory proceedings, including but not limited
to every authofity, board, bureau, commission, department or officer
of the state government so authorized; but the term shall not include
the legislature, the governor and council, the courts, school dis~
tricts, or municipalities, counties and subdivisions thereof.

Comment

Apart from the exceptions listed in the last clause, this
definition is intended to be comprehensive and all-inclusive. The
"authorized by law" clause makes the coverage of the Act coextensive

with its scope.

Both the affirmative definition and the exemptions closely
parallel the provisions of the Massachusetts APA (30A M.G.L.A. §1
[2]), the federal aPA (5 U.S.C. §551[1)), and the Uniform Law Com-
missioners' Revised Model State APA (§1[1 , 1970).

The reference to licenses is added for two reasons: first
because not all licensing comes under the definition of "adjudica-
tory proceedings" and hence under coverage of the Act; and second,
because subchapter VvV provides additional provisions concerning

licensing.



3. Agency member. "Agency member" means an individual

appointed or elected to the agency who is charged by statute with

that agency's statutory functions, and does not include counsel to

the agency or agency staff.
comment

This definition designates those having final authority
within the agency. An agency may have one or more "members."
Examples are the eleven members of the Soil and Water Conservation
Commission, 12 M.R.S.A. §51; the five members of each Indian Hous-
ing Authority, 22 M.R.S.A.$§4731 et seg.; the three members of the
Maine Board of Accounting, 32 M.R.S.A. §1.

4. Final agency action. "Final agency action" means a deci-

sion, the denial of a decision, or the equivalent, by an agency in

an adjudicatory proceeding or in licensing, which is dispositive of

all issues, legal and factual, in said proceeding, and for which no

further recourse, appeal, or review is provided within the agency.
Comment

This section is the key to judicial review of agency action
under subchapter VII. It sets up the requirement that agency reme-~
dies be exhausted before recourse is had to the courts. The language
"denial of a decision, or the equivalent" seeks to insure that agency
inaction or evasiveness having final consequences is not shielded
from judicial review by the exhaustion doctrine.

The definition does not intend to change the traditional no-
tion of what constitutes interlocutory rulings and that such rulings
are not reviewable, subject to the limited exception in §2904 of the
judicial review section. The wording was chosen simply as a feasible
codification of what is "final."




5. License. "License" includes the whole or part of any
agency permit, certificate, approval, registration, charter or
s1milar form of permission required by law.

Cbmment

The definitions of this term in all acts examined are very
similar. The Revised Model State APA (81 B\, 1970), goes on to
exclude -"A license required solely for revenue purposes."

6. Licensing. "Licensing" includes any agency activity
respecting the grant, denial, renewal, revocation, suspension or

-modification of a license.
comment

Several acts include such other terms as withdrawal, annul-
ment, cancellation, limitation, amendment or conditioning in place
of or in addition to the terms used in this definition. It is felt
however, that the terms used are sufficiently broad to encompass
all actions with respect to a license, particularly in view of the
use of the term "includes," and that further specification would

breed debate.
7. Party. "Party" to an adjudicatory proceeding means
A. the specific person whose legal rights, duties.or
privileges are being determined in the proceeding; and
B. any person participating fully in the adjudicatory
proceeding pursﬁant to §2503.
Comment
This provision defines the class(es) of persons who are en-

titled to assert the various rights accorded parties under subchapter
III. Since the Act speaks throughout subchapter III of "parties" as




the holders of all rights there accorded, it is intended to exclude
persons allowed limited participation in an adjudicatory proceeding
under §2503(2) from the class of "parties." .Such persons have

their rights defined by the agency order referred to in that sub-

section.

This definition does not regulate who may be admitted by an
agency as a party to its adjudicatory proceeding; specifically it
does not preclude an agency from entitling any class of persons to
party status through intervention, or admitting any person as a
parry in any hearing by order.

8. Person. "Person" means any individual, partnership, cor-
poration, governmental entity, association or public or private or-
ganization of any character, other than an agency engaged in the
particular rulemaking, advisory rulemaking, licensing, or adjudi-
catory proceed}ng.

comment

This definition is intended to be broadly inclusive. It is
taken almost verbatim from the proposed New York APA (102[6], 1969).

9. Rule.

A. "Rule" méans the who;e or any part of every regqula-
tion, standard, code, statement of policy, or other agency statement
of general'applidability; either having the force of law,‘or the
violation of which may result in the imposition of sanctions; that
implements, interprets or makes specific the law administered by .an
agency, or describes phe procedure or practice requirements of an

agency, including the amendment, suspension, or repeal of a prior

rule.



B. The term does not include -
(1) policies or memoranda concerning only the in-
ternal management of an agency and not affecting the rights of or
procedures available to the public; or

(2) advisory rulings issued under subchapter VIAof
this chapter; or

(3) decisions issued in adjudicatory proceedings; or

(4) any form, instruction or explanatory statement
of policy which in itself has no legél effect, or the violation of
which is not punishable by any sanction, and which is intended solely
as advice to assist persons in determining, exercising or complying
with their legal rights, duties or privileges.

Commeﬁt

This provision defines the subject matter of the rulemaking
procedures which are specified in subchapter II. The definitions
are fairly standard among the acts examined.

The definition is intended to be broad. The term encompasses
both substantive and procedural rules, and includes both the adoption
and withdrawal of rules.

The exceptions are all taken from other acts. Paragraphs (B)
(1), (2) and (3) are standard, and the basis for their inclusion is
self-explanatory. Paragraph (B) (4) is drawn from the proposed APA
of the New York Law Revision Commission, (8§102(2) (e), 1969). Para-
graph (B) (2) and (4) are intended to facilitate and encourage the
ready dispersal of advice and information about the agency, its poli-
cies and procedures to the public by plainly exempting these activi-
ties from the burdensome rulemaking requirements.

By contrast, any regulation etc. which'the agency wishes to
enforce must be promulgated through the rulemaklng.procedu?es Qf
subchapter II. For example, guidelines against which applications
for licenses are to be judged thus would be "rules" and would not

fall within the exceptions.
-6 -




'SUBCHAPTER II
RULE MAKING

L0010 Adoption of Rules of Practice

In addition to other rule making requirements imposed by statute,
cach agency shall adopt rules of practice setting forth the nature and
requirements of all procedures available, including, but not limited to,
rules prescribing procedures under subchapters III, V, and VI.

comment

This section is based on the proposed NeQ york Act §201 and does
the work of §2302 in the first draft of the proposed Maine Act. The
small number of procedures filed under the present Administrative Code

led to the conclusion that stronger language was necessary. Rules
adopted under this section are subject to the requirements of §2406.

$,2402 Notice
1. Within the time specified by ény statute, or, if no time is
specified, then at least thirty (30) days prior té the public hearing on
the adoption of any rule the agency shall:
A. Publish notice -
(1) At least twice in a newspaper of general circulation
in the area of the State affected: and
(2) In any other trade, industry, professional or
interest group publication which the agenéy deems effective in reaching
persons affected: and
(3) In any other publication required by any statute.
B. Notify -

(1) Any person specified by any statute; and




(2) any person filing written request, such request to
o r'<‘|ww<‘«'l annually, for notice of rulemaking, the subject of which
may altfcect that person; such nuLificatiuﬁ shall be by mail or other-
wise in writing to the last address specified by that person.
2. Notice shall -

A. Refer to the staputéry authority under whiéh the adop-
tion of the rule is proposed;

B. If applicable, give the time of the public hearing and
state the manner in which data, views or arguments may be submitted to
the agency, whether orally or in writing;

C. State the express terms of the proposed rule, if
possible, or,'otherwise, describe the substance of the proposed rule,

stating the subjects and issues involved, and indicate where a copy of

the prooosed rule may be obtained.

3. The agency may establish a fee schedule for notice under
subnaragraph (1) (B) (2), imposing a cost reasonably related to the actual

expense entailed.
comment

The substance of this section tracks the Massachusetts and New
York acts, although their repeated provisions (§§2 and 3, Mass. Act;
§202(l) and (2), N. Y. Act) are consolidated. The thirty day general
rule is provided in order to make the opportunity for public comment
mcaningful. The "emergency" provisions of §2404 prevent this lead
time from being a burden to the agency in crucial situations.

The content requirements seek to have the agency disclose as
much as it knows about the proposed rule. Since.an agency rarely starts
rulemaking with no ideas, meaningful opportunity for comment means hav-
ing something to comment on. The potential recipients under this sec-
tion are somewhat more numerous than would be the case with standard
published notice, with an eye to providing meaningful opportunlty for
comment to those who can make meanlngful comments.



S0 Ral e makorng

I Moror Lo the adoptiron ol any rule, the agency shall guve
notice as provided in §2402 and shall hold a public hearing.

2. The public hearing shall comply with any requirements
imposed by statute, but shall not bg subject to subchapter III.

3. Within ten days or such longer period as the agency may
direct after the close of the public hearing, written st;tements and
arguments concerning the proposed action may be filed with the agency.

4.  The agency shall consider all relevant matter, including

public comments, before adopting any rule.
comment

Analagously to subchapter III, this section sets out the basic
rulemaking procedure, which is subject to modification by the next
section.

The Massachusetts Act has the requirement of a hearing turn on
the type of sanction attending violation of the proposed rule; an
éppealing, but unexplained and rather complex approach. New York's
proposed act ties the hearing requirement to the specification of other
statutes. In line with the goal of simplification, the drafters feel,
subject to comment, that this single procedure, as modified under §2404,
is preferable.

In this and other sections, the language is limited to "adoption"
of rules, because the definition of "rule" specifically includes amend-
ment, suspension or repeal of previous rules.

Subszctions 3 and 4 were suggested by the Attormey General's
guidelines to the Massachusetts Act and intended to convey the idea that
these proceedings are not pro forma.

§2404 Summary rulemaking.

l. If the agency finds that immediate adoption of a rule by

procedures other than those set forth in §2403 is necessary

to avoid an immediate threat to public health, safety or general

~9—




welfare it may modify said procedures to the minimum extent required
lo meet such findings. Such rule shall be subject to requirements of

§ 2406.
2. Any rule so adopted shall include the agency's finding and

a statement of the reasons therefor, and said finding and reasons

shall be subject to judicial review under § 2901.

3. Any emergency rule shall be effective only for 90 days.
After the expiration of such 90 day period such rule shall not there-
after be adopted except in the manner as provided by §2403.

Comment
. The exception provided by this section is limited to emergencies:
situations where the requirement for a rulemaking hearing would result in
dangerous delay which might 'prevent the rule from having the necessary

effect. The use of "minimum extent" and the provision for judicial
review under §29Cl are meant to strictly circum-

scribe this exception.
§2405 Petition for adoption or modification of rules

1. Any person may petition an agency requesting the adoption or
modification of any rule.

2. Each agency shall include in the rules of practice required
by $2401 the form for such petitions and the procedure for their sub-
"mission, consideration and disposition.

3. Within ninety days after submission, the agency shall either
deny the petition in writing addressed to the person petitioning,
stating its reasons for denial, or initiafe rule-making  proceedings
concerning such petition in accord with this subchapter.

comment
This provision for citizen input is found in somewhat less

elaborate form in the New York (§204) and Massachusetts (§4) Acts.

-10-




The provisions of subsection (2) are derived from the Model Act §6 and
are designed to prevent the agency from simply shredding all such peti-
tions; this in the hope that there are therapeutic political effects to
citizens seeing results from government. 5 M.R.S.A. §2354 currently
covers this subject.

Y2406 Filing and publication
1. With respect to every rule adopted under the procedures of
this subchapter, the agency shall -

A. Prior to adoption submit the rule to the Department of

the Attorney General for approval as to form and legality;

B. Within 14 days after adoptioh file a.certified copy of
the rule with.the Secretary of State; |

C. Print, compile,and make available, at each of its
offices, to any person, for inspection at no charge and for copying

or purchase at actual cost, complete sets of such rules currently

in effect;

D. Supply, at actual’cost, copies of each such rule to
any person filiﬁg written request to be supplied with all copies of
such rules, such request to be renewed annually.

2. The Secretary of State shall -

A. Maintain and make available at his office, for in-

spection at no charge and for copying or purchase at actual cost,

current copies of complete and separate sets of rules for each agency
filed in accordance with paragraph (1) (B).

B. Supply, at actual cost, periodically updated copies
of such complete sets of rules of an agency to any person filing
written reguest to be supplied with such sets of rules, such request

to be renewed annually.

3. The requirements of paragraphs 1(¢) and 1(D) shall
additionally be applicable to -
A. Written decisions issued in adjudicatory proceedings

under Subchapter III. 1




B Ttems defined in sub-paragraph 2302(9) (B) (4) .
C. Advisory rulings issued under Subchapter VI.

4. 1In addition to the foregoing, each agency shall keep and
make available for inspection to any person a record of the vote of
cach member of the agency on each matter coming before the agency.

comment

The proposed New York Act contains a separate article (Art. 5)
dealing with this subject, noting in the comments (p. 27) that many
agencies already have met this requirement and that it is highly
valuable to the practicing bar. The Massachusetts provision, which
was not followed, places too many requirements on the Secretary of
State and not enough on the agencies, in the drafter's opinion. The
inclusions in subsection 3 are designed to make such items available
to the public, especially as a check in situations where the agency is
using them as precedent. 5 USC 552 of the Federal APA has similar
provisions for such materials. Federal agencies also make available

voting records, as a means of making agency members somewhat account-
able for their decisions. The provision of subsection 4 parallels that

in §2511.
§2407 Compliance

1. Rules adopted other than in ﬁhe manner prescribed by §§2402,
2403 and 2404 shall be void and of no legal effect; provided that, in-
substantial deviations from the reqﬁirements of §2402 shall not invalidate
tﬁe rule subsequently adopted.

2. Rules not approved, filed and made available in the manner
prescribed by paragraphs 2406(1l) (A), 2406(l) (B) and 2406(l) (C) shall
be void and of no legal effect.

3. The requirements of this subchapter do not relieve any agency
from compliance with any statute requiring that its rules be filed with

or approved by any designated person before they becomeeffective.

-12-




Comment

This is an amalgamation of the compliance provision of the
New York Act -(§202-5, §203) and of the Massachusetts Act (§5).
Subsection 1 is in accordance with most law concerning service
of process and is intended to forgive clerical érros. The
material in subsection 2 is intented to enforce public availability.

-13-



SUBCHAPIYMR TTY

ADJUDLCATORY PROCEEDINGS

$2501  Disposition without full hearing

Unless otherwise provided by law, agencies may

1. place on any party the responsibility of reéuesting a
hearing if the agency notifies him in writing of his right to a
hearing, and of his responsibility to request the hearing; and pro-
vide that failure to make such request shall operate as a waiver of
that right; -

2. make informal disposition of ‘any adjudicatory proceeding
by stipulation, agreed settlement, ar consent order;

3. make informal disposition of any adjudicatory proceeding
by default, provided that notice has been given that failure to take
any required action may result in default, and may set aside, for good
cause shown, any such order issued by default;

4. limit the issues to be heard or vary any procedure pre-
scribed by agency rule or this subchapter if the parties and the agency
agree to such limitution‘or variation, or if no prejud;ce to any party
or the agency will result, except that no such limitation shall be made
in proceedings involving the determination of issues of substantial
publiq interest.

Comment,

[y

These provisions are derived from the Massachusetts APA (30A
M.G.L.A. §10), and are intended to enable an agency to avoid the

-14-




expense of time and money, and the delay entailed in a full adjudi-
calory hearving, where to do.so does not prejudice the rights of the

parlics or the agency,

Many statutes require a hearing, and this section would not
alter the basic requirement. Due process, however, is generally held
to require only that a person have an opportunity for hearing before
hi rights or dutics are detexrmined. This standard is reflected in
many other Maine statutes, and in the definition of "adjudicatory pro-
ceeding" above. Subsection (1) merely enables agencies to avoid hold-
ing hearings as a matter of course (when not required by statute), and
places appropriate safeguards around use of this technique.

Subsection 2, substantially as written appears, in each other
state APA cxamined. Subsection 3, however, expands on the standard
language permitting default, in an attempt to avoid the unfairness
that surrounds, or appears to surround, decisions by default.

Subsection 4 is standard practice for allowing the streamlining
- off proceedings, a practice approved in In re Maine Clean Fuels Inc. 310
A.2d 736 (1973). The exception for proceedings involving the determina-
tion of Lssues ol substantial public interest is included as a protec-
tion for thogse instances where public interest groups cannot or will not
prevent undue limitations on proceedings.

§2502 Hearing on direction or request

When, by law or statute, a hearing is required only upon direc~
tion of the agency or upon request made in accordance with such provi-
sion by a person entitled to make such a fequest, the requirements of
this subchabter governing the conduct of adjudicatory proceedings

shall not apply unless and until such direction or request is in fact

made.

Comment

This section essentially allows the agency to carry on its
normal operations until direction or request, depending on the
agency's particular statute and the applicable law, triggers the
mechanism of this subchapter. It is especially significant with
respect to the ex parte communication limits in §2504. The language
uscd does not contradict the fact that every required hearing must
be directed by or requested of the agency.

-15-



An cxample ol the applbication of this soclkion would be 38
MoROCSOAL S840 under that pnovision, the DEP can cither appnove
a sile localion application ex parte, ordoer a hearing, or hold a
hearing at the requesl of the applicant.. The mechanismy of sub-
chapter I1I1I would be trigygered only in the latter two situations.
§$2503 Inlervention

1. On timely application made pursuant to agency rules for
form and manner of ‘such application, the agency conducting the pro-
ceeding shall allow any person‘showing that he is or may be, or is
a member of a class which is or may be, substantially and directly
affected by the proceeding, and any other agency of federal, state,
or local government, to intervene as a party to the proceeding.

2. The agency may further allow any other interested person
to intervene as a party or to participate in any more limited manner,
as the agency may order.

3. When participation of any person ig limited or denied,
the agency shall include in the record an entry ﬁo that effect and
tﬁe reasons therefor.

4. Where appropriate, the agency may provide for consolida~
tion of presentations of evidence and argument by ﬁembefs of a class
entitled to intervene under subsection 1, or by persons allowed to
intervene under subsection 2; brovided that, no person entitled to
intervene under subsection 1 shall théreby be prevented from raising
any legal or factual argument.

5. The agency shall allow any of its staff to appear and

participate in any adjudicatory proceeding.

~16~



comment

This provision provides the general standards for intervention
It is drawn from the Massachusetts APA (30 M.G.L.A.J10). several

Mainc state agencies have similar rules. It is felt that any person
who can clcarly make the requisite "direct and substantial" showing

should have a right to intervene, rather than making his intervention
digceretiovnary, as L Massachusetts act dues. Allowing [or interven-

tion by class representatives prevents exclusion of persons directly,
bul not subs.:antially, affected, as for example in utility rate cases.
Persons who cannot make that showing to the satisfaction of the agency
arc not precluded from intervention; rather, intervention, and more
importantly, the degree of participation, are left to agency discre-
tion, It is important to note that persons allowed only limited par-
ticipation under this provision are outside the definition of "parties",
and have rights only "as the agency may order." The record provision
guards against abuse of this power of limitatiom.

The provision allowing any government agency to intervene as of
right was drawn from Rule 20.12(c) of the Maine Department of Environ-
mental Protection. Every agency of government was created by a legis-—
lative body to administer and protect an important public interest. If
an agency considered that interest so affected by an adjudicatory pro-
cecding that it desired to assert the interest, it was felt that the
agency conducting the adjudication should not have discretion to deny
or restrict the interested agency's participation.

The agencies may, via the consolidation language, provide for
presentations by spokesmen for classes admitted under subsection 1.
Jowever, membership in a class is simply one standard for a right to
intervene, not a limitation on the arguments which may be advanced by
intervenors. Therefore, a person intervening by reason of membership
in a class of persons similarly situated may not thereby be limited or
restricted in presenting his or her particular views on the issue which
affects the class more broadly, should he or she at some point diverge
from the“classAviewpoint. Such divergence would be subject to reasonable
agency rules of practice in the interest of manageable proceedings, but
could not be stifled. 1Intervenors allowed to participate under sub-

section 2 do not have this protéction.

The final sentence comes from Public Utility Commission Rule 4.4
and is an affirmative direction to agencies of the propriety of partici-
pation by their staff in an advocacy role.

§2504 Ex parte communications

1. In any adjudicatory proceeding, agency members authorized

-17-




Lo Lake [inal action or other presiding officers which the agency may

by law designate to make findings of fact and conclusions of law, shall

not communicate, directly or indirectly, in connection with any igsue
of fact, law, ov procedure, with aﬁy person, except upon notice and
opportunity for all parties to participate.

2. However, this section shall not prohibit any agency member

or other presiding officer described in the first sentence of this

section from

A. communicating in any respect with other members of the
agoency or other presiding officers, or

B. having the aid and advice of agency staff, counsel for
the agency, or the Department of the Attorney General, or

C. communicating with any person with respect to the

status of the proceedings.
comment

This provision is considered amdng the most vital in the pro-
posed Act, both because off the record communications between deci-
sions-makers and advocates are so likely to be prejudicial to those
parties not present, and because so many of Maine's administrative
agencies are so small that the problem occurs frequently.

Two broad objects are intended: first, to plainly’ prohibit
outside influences on the decision; and second, to equally plainly
allow the decision maker access to the factual and legal assistance
needed Ffor an informed decision. Thus the basic prohibition extends
equally to fact, law, and procedure. Confinement of factual argu-
ment to the record is clearly essential to impartiality. BAs to legal
argument, the allowance of consultation with counsel and the Attorney
General is sufficient to solve any legal guandries. Procedure is in-
cluded because the procedural posture of a proceeding, especially
where §2501 has been invoked, is often highly important to the outcome.
The "status of the proceedings" is intended to cover all neutral pro-
cedural inquiries, such as times for hearing, deadlines for briefs, etc.,

which are necessary to the progress of the proceedings.

-18-




$250%  Nolidcoe

1. At the commencemenlt of an adjudicatory proceeding, the
agency shall give notice of the hearing to be conducted to thebapplim
canl. ox pelitioner al. whose request, or concerning whose legal rightg,
privileges, or duties the proceeding has been instituted, sufficiently
in advance so as to afford adequate opportunity to prepare evidence
and argument.

2. 'In any proceeding involving the determination of issues

O

Fa

substantial public interest, public notice shall also be given
s0 as to provide interested personé adequate oéportunity to‘petition
to intervene pursuant to §2503 and to prepare evidence aﬁd argument.
A. Said public no?ice shall be ¢given -
(1) by publication, at least twice in a newspaper of
general circulation in the area of the state affected; and
(2)‘by publication in any o£her trade, industry, pro-
fessional or interest group éublication which the agency deems effec-
tive 1n reéching persons who would be entitled to intervéne as of
right under §2503; and
KB) in any other manner deemed appropriate by the
agency.
3. ©Notice and public notice shall consist of -
A. a statement of the time and place of the hearing;
B. where applicable, a statement of the deadline for and
manner of filing of applications for intervention or more limited

participation under §2503;

~19-



C. a statewent of the lLegaol outhoxity and jurisdiction
under which the proceceding s being conductod;

D. a refercnce to the particular statutory and rule

provisions involved:
L. a short and plain statement of the nature and purpose
of the hcuring and of the malters asserted.
comment

In applying this section, agencies will be dealing with the
fact that the extent of notice appropriate varies greatly depending
on the nature of the proceeding. This section is drafted to pre~
serve the flexibility thus made necessary. ' '

The contemplated purpose of this section is not to sanction
the lcast notice possible, but to permit tailoring of notice to the
situation. A more precise formulation of situations where public
notice is required would not be feasible in any workable length
statute. Examples of proceedings with broad impact calling for
bhroad participation would include the following: wutility rate de=-
terminations, site location applications, proceedings involving milk
prices, and environmental matters. At the other extreme would be
unemployment compensation, workman's compensation, and other social
wel fare determinations for individuals, and, generally, license revo-
cation proceedings; these matters, while crucial to the individuals
involved, do not involve thé same degree of regional or general

interest.
§2506 Opportunity to be heard

1. The opportunity for he&ring in an adjudicatory proceeding
shéll be afforded without undue delay.

2. Evéfy party shall have the right to present evidence and
argument on all issues, to call and examine witneﬁses and, withoﬁt

limitation under §2501 (4), to make oral cross-examination of any

witness.
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- Comment

This section makes explicit the rights of parties to fully
present their case. The right of oral cross-—-examination is expressly
not to be limited. The harmless error rule applies to this gection
as it does throughout the act; to the extent that In re Maine Clean
Fuels Inc. 310 A2d 736 (1973) goes further in limiting the right to
oral cross-examination, the drafters feel it is bad law and should be
overruled in that respect. Oral cross-examination is believed to be
one of the best tools of the adversary process for contesting and
establishing factual issues. The parties may, however, agree by stip-
ulation to. limit cross-examination. The hearing officer may, con-
sistent with §2507(2), regulate such cross-examination.

§2507 Evidence

1. Unless otherwise provided by statute, agencies need not
observe the rules of evidence observed by courts, but shall observe
the rules of privilege recognized by law.

2. Evidence shall be admitted and given probative effect if
it is the kind of evidence upon which reasonable persons are accus-
tomed to rely in the conduct of serious affairs. Agencies may eéx-
clude irrelevant or unduly repetitious evidence.

3. All witnesses ghall be sworn.

4. Subject to these requirements, an ajyency may, for the
purpose of expediting adjudicatory proceedings, adopt procedures
for the bre~filing of all or part of the testimony of any witness
in written form, which witness shall be subject to oral cross—éxam—
that. ton,

Comment
This provision appears consistent with Maine case law regard-

ing administrative proceedings, as stated in In re Maine Clean Fuels,
Ind., 310 A.2d 736, (1973) and elsewhere.
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The provision is adapted from the Massachusetis APA (30A M.G.L.A.
S1L(2)), and is congistent with the federal ApA (5 U.S.C. §556/d)) and
(he proposed New.york APA (4306 1;).

Subsection 1 is adapted from the proposed New yYork Act, and is
viewed as another m=ons ffor an agency to minimize the costs and delays
entailed in an adjudicatory proceeding.

42508 Official notice.

1. Agencies may take official notice of any facts of which
judicial notice could be taken, and in addition may take official
notice of general, technical or scientific facts within their
specialized knowledge, and of statutes and régulations. Parties
shall be notified of the material so noticed, and they shall be
afforded an Opportunity to contest the material so noticed, or its
materiality to the issues in the proceéding.

2. Material so noticed shall be included and indicated as
such in the record.

é. Notwithstanding the foregoing, agencies may utilize their

cxperience, technical competence, and specialized knowledge in the

evaluation of the evidence presented to then.
Comment

This provision is drawn principally from the Massachusetts
APA (30A M.G.L.A. §11/5]), though the New York (8306 4 ) and Revised
Model State (8§10 [4)) acts are very similar. Standards for taking
official and judicial notice are to be found in State v. Rush, Me.,
a2d (Law Docket No. 262, August 27, 1974).
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§2509 Record

L. In an adjudicalory proceeding, the agency shall male o

record, consisting of -

M. all applications, pleadings, motions, preliminary and

interlocutory rulings and orders;

B. evidence received or considered;
C. a statement of material officially noticed;
D. gquestions and offers of proof, objections, and

rulings thereon;

- B. proposed findings and exceptions, if ahy;

F. the final decision, opinion or report by the pre-
siding officer, if any;

G. the final decision of the agency;

H. all staff memoranda submitted to the members of the
agency or other presiding officers by agency staff in connection
with thelir consideration of the case.

2. The agency shall record all hearings - in a form sus-
ceptible to transcription.

A. portions of the record as required and specified in
subsection 1 may be included in the recording.

B. The agency shall transcribe the recording upon service
of a notice of appeal pursuant to §2904.

3. The -agency shall make a copy of the reqord, inciuding re-

cordings made pursuant to subsection 2, available at its principal
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place of operation, for inspection by any person, during normal
business hours; and shall wmake copics of the record, copies of
recordings, or transcripts of recordings available to any person
ot actual cost.

4. All matefial, including records, reports and documents
in the possession of the agency, of which it desires to avail itself
as evidence in making a decision, shall be offered and made a part
of the record, and no other factual information or evidence shall
be considered in taking final agencyaction; including making find-
ings of fact and conclusions of law.

5. Documentary evidence may be incorporated in the record
by reference when the matefials so incorporated are made available
for examination by the parties before being received in evidence.

Comment

The itemized contents requirement for the record is taken
from the Revised Model gstate abraA, §9(e). Of special note is para-
graph (1) (H), which provides a method for the reviewing court to

police ex parte influence. The command that findings of fact be made

strictly on the record is in the same vein.
f

The requirement of recording the proceedings parallels the pro-
visions of Rule 76 of the District Court Civil Rules. The method of
recording is not specified, that being left up to the agencies' in-
genuity subject to the feasibility of transcription. The provision
requiring availability of a copy of the record for public inspection
ig considered a minor price to pay for increased public information.
Despite the fact that a person seeking a copy of the record must bear
the cost, this cost is recoverable under §2906 in a successful challenge

of agency action.

$2510 Subpoenas and Discovery

1. In conducting adjudicatory proceedings, agencies shall
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issue, vacate, modify and enforce subpoena in accordance with the

following provisions:

A. Agencies shall have the power to issue subpoenas
requiring the attendance and testimony of witnesses and the produc-
tion of any evidence, relating to any issue of fact in the proceed-
ing. The power to issue subpoenas may be exercised by the agency

or by any person designated by the agency for such purpose.

B. The agency may<bréscribe the form of s&gﬁaena, but

it shall adhere, insofar as practicable, to the form used in qivil
cases before the courts. Witnesses'shall be subpoenaed‘in the séme
manner as witnesses in civil cases before the courts unless another
manner is provided by any law. Witnesses subpoenaed shall be paid
Lhe same fees for qttendance and travel as in civil cases before the
courts, such fees to be paid by the party requesting the subpoena.

| C. Any party to an adjudicatory proceeding shall be en-
titled as of right to the issue of subpoenas in the name of the
agency goﬁducting the proceeding, except for subpoenas requiring the
attendance of mémbers of the agency or of the'presiding“officérs in
the‘instant proceeding. The party shall make written application to
the agency, which shall forthwith issue the subpoenas requested. The

subpoena shall show on its face the name and address of the party at

whose request the subpoena was issued.
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D. Any witness summoned may petition the agency to
vacate or modify a subpoena issued in’ its name. The agency shall
give prompt notice to the party, if any, who requested issuance of
the subpoena. After such investigation as the agency considers ap-
propriate it may grant the petition in whole or part upon a finding
that the testimony, or the evidence whose production is required, does
not relate with reasonable directness to any matter in guestion, or that
a subpoena for the attendance of a witness or the production of evidence
1s unreaéonable or oppressive or has not been issued a reasonable period
in advance of the‘time when the evidence is requested.

E. Failure to comply with a subpoena lawfully issued in
the name of the agency and not revoked or modified by the agency as
provided in this section shall be punishable by a fine of nof less than
500 dnd not more than 5,000 dollars, or»by imprisonment not to cxceed
30 days, ox both.

6. Each agency having powef to conduct adjudicatory proceedings
may adopt rules providing for discovery to the extent and in the manner
appropriate to its proceeding.

| comment

Subsection (3) of this section gives parties unlimited subpoenas
as of right, with subsection (4) providing safeguards to the prospec-
tive witnesses, and subsection (5) providing for criminal penalties for
discobedience. All except the last of these provisions are taken from
the Massachusetts APA (30A M.G.L.A. §12). cCriminal sanctions were
deemed necessary to make an agency subpoena power of comparable credi-

bility with that of the Courts.

Subsection (6) enables agencies to provide for discovery, by
rule, if it deems such procedures appropriate to its proceedings.
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§251). Decision

1. Ivery final agency decision in an adjudicatory proceeding
shall be in writing or stated in the record, and shall include find-
ings of fact and conclusions of law. A copy of the decision shall be
delivered or promptly mailed to each party to the proceeding or his
representative of record. Written notice of the party's rights to
review or appeal of the decision within the agendy or review of the
decision before the courts, as the case may be, ‘and of the action re-
quired and the time within which such action must be taken in order to
exercise the right of review or appeal, must be given to each party to-
gether with the decision.

2. The agency shall maintain a record of the vote of each
member of the agency and of each other presiding officer in reaching
the decision.

comment

This section is taken substantially from the Massachusetts APA
(30A M.G.L.A. §ll(8)), and accords generally with every other act ex-
amined,; with the present Maine Administrative Code, (5 M.R.S.A. §2407),
and the rules of several state agencies.

The provisions regarding findings and conclusions are deemed
sufficient, as legal terms of art, to require agencies to make the
basis and rationale of their decision known in the decision.

The provision requiring notice of the action required to perfect
a right of an appeal is not intended to require a technical recital of
the rules of civil procedure. It simply involves making the party aware
that there, is a time limit and that certain action must be t aken to

take an appeal from the agency decision.

The voting record provision parallels $§2406.
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§2512 Presiding Officers

1. An adjudicatory proceeding may have as presiding officers
the agency, one or‘more members of the agency authorized to render a
final decision, one or more hearing officers desiynated and empowered
by the agency to hear and decide, or a judge of the Administrative
court.

2. Hearings shall be conducted in an impartial manner.

A. Upon the'filing in good faith by a party of a timely
accusation of bias or of personal or financial interest, direct or
indirect, of a presiding officer or agency member in the proceeding,
the matter shall be included and deﬁermined by that accused person as
part of the record, and the determination. shall be subject to the taking
of additional evidence and to review under subchapter VII.

B. Notwithstanding §2504, the accused person may consult

with private counsel concerning the accusation.

3. Whenever a presiding officer is disqualified or it becomes
impracticable for him or her to continue the hearing, anothef'presid~
ing officer may be assigned to continue with the hearing; provided
that, if it is shown substantial prejudice to a party will thereby
result, the substitute officer shall commence the hearing anew.

4. .Subject to rules or limitations imposed by the agency,
presiding officers may

(A) administer oaths and affirmations;
(B) rule on the admissibility of evidence%
(C) issue subpoenas ‘and Qrder discovery;
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(D) regulate the course of the hearing, set the time and
place for continued hearings, and fix Lthe timo Loy fillng of briofuy

and other documents;

(1) talke othoer action authorized by statute or agency

rule consistent with this subchapter.
Comment -

This section is adapted and expanded from the federal APA
(5 U.s.C. §556 c ) and the proposed New York Act (§§303, 304). 1t
is included to make explicit what might otheérwise be uncertain. Note
that the powers enumerated in subsection (4) are subject to the initial
modifying clause in that subsection; the agency may modify or limit
these powers of the presiding officer. ‘

The provisions dealing with bias or interest parallel those in
subchapter IV. Bias or interest is subject to special scrutiny on
review in order to emphasize that at least a rudimentary separation of
function at the decision-making level within the agency is required by

due process.
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SURBCHAPTER IV

ADMINISTRATIVE COURT

22601 Administrative Court Judge
1. The Administrative Court, as. heretofore esgtablished, shall
be under the supervision of the Administrative Court Judge. The Ad-
miltistrative Court shall be a court of record and the Administrative
Court Judge shall establish a seal.
A. Appointment of  Administrative Court Judge.

The Administrative Court Judge, as heretéforé appoinﬁed,-
shall be appointed by the Governor, with the advice and consent of the
Council. He shall hold office for a term of 7 years and until his suc-
“cessor has been appointed and qualified.

B. Qualification of Administraﬁive Court Judge

The Administrative Court Judge must be a member of the
Lar of the State. He shall devote full time to his judicial duties.

He shall not practice law during his term of office, nor shallAhe dur-
ing such term be the partner or associate of any persbn in the practice
of law. |

C. Salary

The Administrative Court Jﬁdge shall receive as annual
compensation an amount which is $1,500 less than that of a Superior
Court Justice. He shall be entitled to actual and necessary expenses
in the performance of his duties. He may employ necessary clerical

assistance.
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D. Disqualification of Administrative Court Judge

Whencver the Administrative Court Judge determines that
he Ls biased or has a personal interest or a financial interest, di-
really or indivectlv. in a case which is before him, he shall disqualify
himself from hearing that individual case.

The moving party shall, within 10 days thereafter,
commence an action by filing or refiling his. cohplaint in the District
Court. Jurisdictioﬁ is granted to the District Court to hear and de-
termine such matters and to enter such rﬁlings and orders as the nature
of the case may require. The case shall be heard in the District Court
in accordance with the rules of the Admipistrative Court and the Dis~
trict Court Judge hearing the case shall render a written decision
thearcon. The court reporter from the Administrative Court shall
transcribe the testimony as in cases before the Adnministrative Court
Judye. An aggrieved party may appeal from the decision of the District
Court Judge to the Superior Court as is provided in this Act, subchapter
VII. |

E. Retirement

Title 4, section 103, applicablé‘to Justices of the
Superior Court and to Judges of the District Court, is made applicable
to the Administrative Court Judge.
Comments

This. section is taken directly from the present Administrative
code, 5 M.R.S.A. §2401, with appropriate changes in terminology.
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G602 DProceedings

1. If an agency charged by statute with conductiﬁg adjudicatory
proceedings has failed to adopt prerdural rules for the conduct of
snceh proceedings in the manner prescribed by subchapter IT which meet
tlic requirements of subchapter III, such adjudicatory proceedings shall
be conducted and final action taken by the Administrative Court.

2. An agency may by rule provide for the. referral of adjudi-
catory proceedings to the Administrative Court.

3. Under subsections (l) and (2), the ageﬁcy shall retain every
power granted to it or necessarily implied by the statutes which it ad-
ninisters, except the powers of conducting an adjudicatory proceeding
and taking final agency action in that adjudicatory proceeding. These
retained powers, where applicable, shall include, but not be limited to,
the functions of investigating, determining the existence of grounds for
the institution of an adjudicatéry proceeding and appearing in an ad-
vocacy role in the adjudicatory proceeding.

comment

This gection is one of the two most important provisions of the
chapter (the other being $§2504). The drafters recognize that the pro-
cedural regquirements imposed by this chapter may make it impossible for
small agencies to properly conduct adjudicatory proceedings. Such
agencies may therefore have such proceedings conducted by the Administra-

tive Court. This provision utilized an already existing institution
thereby avoiding the necessity of creating a new state agency.

§2603. Rules of Procedure

The Administrative Court shall adopt, and may amend or repeal
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rules of procedure for adjudicatory proceedings which conform to the
roegquirements of subchapter III and which shall be subject to §2406,.
including any forms which are deemed apprbpriate.

Comment

The Administirative Court, along with other courts, is exempted
from the coverage of this Act, by exclusion from the term "agency" in
§2301 (2) . However, the statutory standards for adjudicatory proceed-
ings should not vary depending upon whether the agency conducts its own
adjudicatory proceedings or refers them to the Administrative Court.
consequently, this section requires the Administrative Court to have
rules meeting the same standards required of the agencies. The Ad-
ministrative Court is, however, like other courts, exempted from the
rulemaking requirements of this Act, excepting those provisions relat-
ing to publication and filing of rules.
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SUBCIIAPTER V

LICUNS NG

§ 2701. Adjudicatory Proceedings,

Whoan Lrcensing is regquired as of constitutional right, ox
by statute, to be preceded by notice and opportunity for
hearing, the provisions of subchapter III concerning adjudicatory
proceedings shall apply.

Comment
This section says no more than that licensing functions

may fall within the definition of adjudicatory proceedings, in
which case subchapter III procedures apply.

§ 2702. Expiration.

Except as otherwise provided in this subchapter, when a
licensee has made timely and sufficient application for renewal
of a license or a new license with reference to any activity of
a continuing nature, the existing license shall not expire until
the application has been finally determined by the agency.

Comment

This section parallels the rule stated in subchapter VIT
of this Act, in 5 M,R.S.A. § 2451(3) of the present Administrative
Code, and in Rule 80B(b) of the Rules of Civil Procedure, that a
petition for review of final agency action will not stop enforce-
ment of that action. Thus, a license due for renewal survives
for the period pending agency action beyond the original expiration

date, but no further. §§ 2704 and 2705 on summary action qualify
this general rule.

§2703 Revocation and Amendment: Right to Hearing

L. Subject to the provisions of §§2704 and 2705, an agency
shall not revoke, suspend, amend, modify, or»refuse to renew any
license unless it has afforded the licensee an opportunity for hear-
ing iﬁ conformity with subchapter III.
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2. In any proceeding involving a proposed modification or
amendment of a license which was the subject of an earlier adjudi-
catory proceedingy, the agency shall re~open the earlier proceeding for
connidaration of the peoposecd mnendment or modification, and shall
give notice thereof to all parties to the earlier proceeding and in
any other manner required by $§2505.

Comment

This is the sole exception to the general rule that this act
does not create any right to a hearing. Any action having the effect
of taking away or changing a license requires the protections of sub-
chapter III, subject to §2704 and §2705. 1In the case of amendnents or
modifications, both the licensee and the public are protected from
"quiet changes" which may equal the original issuance in substance. For
example, a proposed modification of effluent limitations in a refinery
permit would require the same public notice, notice to intervenors, and
procedural protections applicable to the original application.
$2704 Summary Action

If the agency finds prior to or during any adjudicatory proceed-
ing for revocation, suspension, limitation of or refusal to renew a
license, that public health, safety, or welfare imperatively requires
emergency action, and incorporates a finding to that effect in its order,
summary suspension of a license may be ordered, effective on the date
- specified in such order or upon service of a certified copy of such
order on the. licensee, whichever shall be later, pending the final
Zecision in an adjudicatory proceeding for revocation, suspension,

limitation, or refusal to renew. Any subsequent adjudicatory proceed-

ing shall be promptly instituted and determined.
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comment

Summary action taken under. this section is safeguarded by the
requirementl that the agency state its basis in the summary order and
that it promptly provide a subsequent adjudicatory proceeding.

w2 /00 Aubomatic Cancellation

An ayency may revoke, suspend, limit, or refuse to renew any
license without proceedings in conformity with subchapter III, if the
decision to take such action rests solely on the result of a test or

election, or solely on a conviction in court of an offense which pro-

vides the grounds for revocation.
comment

The “test" or "election" language comes from 5 USC $§554(a) (3)
of the federal APA, although the drafters feel that the term "ingpection"
also used there is too subjective. The premisc behind tests or elections
io that the matter is capable of being objectively determined by some
glandard uniformly applied. In these cases the licensee's remedy should
be a challenge of the testing process in court, pursuant to §2901.

The conviction language is drawn from certain motor vehicle
statutes: there, conviction of ‘certain violations warrants immediate
revocation of license without a hearing, as due process was fully ac-
corded in the criminal trial. -
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SUBCHAPTER VI |

ADVISORY RULINGS

42801 Advisory Rulings

1. On written request of any interested person, an agency may
moke an advisory ruling with respect to the applicability to any per-
son, property or state of facts of any statute or rule administered by
that agency.

2. All advisory rqlings shall be in writing and shall be subject
to the public availability requirements of §2406(1) (C), (D).

3. An advisory ruling shall not be binding upon an agency
unless stated by it in writing to be binding, and then énly with
respect to the state of facts set forth in the request. A ruling
stated to be binding is subject to review in the same manner as an
agency rule undexr suchapﬁer VIT.

4. Tach agency'shali prescribe by rule, in accordance with
§240l, the procedure for the submission{ consideration and disposition
of requests for advisory rulings. In issuing an advisory ruling, the
agency need not comply with the requirements of subchapters II or III.

gpmment.

The intention of this section is to enable and encourage agencies

to advise persons subject to the laws the agency administers of the
probable agency reaction to an existing condition or a planned course of
conduct. If agencies are bound by such rulings, the commentators

(Benjamin, N. Y. Law Review Commission, Cooper, Davis) generally agree
that rulings simply will not be given, short of a much fuller fact-
finding and consideration process, akin to an adjudication.
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This provision may be thought unnecessary, since informal
advice is and undoubtcdly always will be given by ncarly every agency
official and employee. The provision will not change that. It will,
however, accomplish thrcee other things: (1) enable persons who have
no "friend in the Burceau" Lo obtain advice; (2) by requiring the esg-
Ltoblishment of procedures, assure that the advice is reliable, even
i not binding, by assuring that it will be the product of considera-
Lo py o person gualified to render the adviace, and (3) enable, with-
out requiring, an agency to give binding rulings in instances where it
is cextain cenougyh of the facts and its policy to be able to assure an
applicant of its position in advance of the questioned conduct.

The section combines provisions found in the Massachusetts APA
(30 M.G.L.A. §8) and the proposed New York APA (§206). gubsection 2
is added to safeguard the situation where such rulings are effectively

precedent for formal decision.
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WA A Al b b L ddN VA A

JUDICIAL REVIEW

§2901 Judicial Review; Rules

1. Judicial review of an agency's adoption of any rule or
refusal or failure to adopt a rule where the adoption of such rule
is required by law may be had by any person in ah action for
declaratory judgment in the Superior Court conducted pursuant
to 14 M.R.S.A. §5951 et seqg, which chapter shall apply to such
actions wherever not inconsistent with this section. In the event
that the Court finds that a rule was improperly adopted or exceeds
the authority of the agency it shall declare such rule invalid. 1In
the event that the Court finds that an agency has failed to adopt
a rule as required by law, the Court may issue such orders as are
necessary‘and appropriate to remedy such failure.

2. The failure to seek judicial review of an agency. rule
in the manner provided by subsection 1 shall not preclude judicial

review thereof in any civil or criminal enforcement proceeding.

Comment

The purpose of this sub-section 1 is to provide a uniform method
for review of agency rule-making. The subsection expands the
traditional notions of "standing". This expanded concept was deemed
beneficial to insure that agencies are responsive to all citizens
of the State. It is unfair to permit only those who are the subject
of the regulation to challenge it and not grant the same right to those
whom the rule was designed to protect. Although standing is broadened
it is felt that such provision will not unduly foster litigation,
since, in most cases, litigants will be limited by the ordinary
legal costs. '

The Subsection 1 contemplates and permits suits to obtain
judicial review of an agency's refusal to adopt a rule, where the
agency's function is non-discretionary. In the event that the
reviewing Court determines that the agency has wrongfully failed to
exercise non-discretionary power it may issue such orders, including
injunctions or mandatory injunctions, to remedy such failure,

Subsection 2 makes it clear that a rule may be challenged

either in an enforcement proceeding or in an action against a
regulated party seeking to enforce the rule.
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§2902 Right to review: final agency action.

l. Except so far as any provision of law expressly precludes
judicial review, any person who is aggrieved by final agency action

shall be entitled to judicial review thereof in the Superior Court
in the manner provided by this subchapter.
2. Where review or appeal of any agency action is directly
to the Supreme Judicial Court such appeal shall be conducted in
the manner provided by the Maine Rules of Civil Procedure and gections

2904 (3), 2905(4), 2905(5) 2906 and 2907.

3. For purposes of this subchapter, final agency action
includes decisions by the Adminis trative Court acting in lieu of

the agency under subchapter IV.

4. Preliminaff; praéédural, intermediate or other non-final
agency action is reviewable under this subchapter only if review of the
final agency action would not provide an adequate remedy.

Co Iﬁ ment

The form adopted for this section indicates a judgment that
replacement of the multitudinous provisions for review now on the hooks
wilth one set of procedures contained in this subchapter is desirable in
terms of greatly simplifying the practice of agency law and the task of
the courts. The Massachusetts Act explicitly preserves existing methods
of review, and the New York Act does not even address the issue for the
same reason. The drafters feel, however, that the approach of this
section is consistent with this Act's goal of simplification and stand-
ardization. The exception to this approach is for those issues already
deemed by the Legislature to be go complex as to warrant appeal directly
to the Law Court, most notably P.U.C. rate hearings.

This section incorporates a grant of jurisdiction for review to
the Superior Court, thus avoiding the confusion caused by 5 usc §§702 and
703 of the federal APA. Also included is the presumption in favor of
judicial review established by the Supreme Court in Abbott Laboratories
v. Gardiner 387 US 136 (1967). ' :

"




Subsection 3 makes clear that review of proceedings held by the
Administrative Court acting for an agency are subject to the game re-
view procoeodures.

Subsection 4, contained in §15(a) of the Model Act, sets up a
narrow exception for review of technically non-final action in cases
where ‘review of the final action
would not be effective. , | see Isbrandtsen Co. v. U.S.
211  2d 51 (CADC 1954), cert. denied 347 U.S. 990 (1954).

(

§2903 Commencement of action
1. Proceedings for judicial review of final agency action shall
be instituted by the filing of a notice of appeal stating the grounds

for appeal in the Superior Court for the county --

A. Where one or more of the petitioners reside or have
their principal place of business; or

B. Where the agency has its principal office; or

C. Where the activity or property which is the subject
of the proceeding is located.

2. The Court may grant a change of venue foxr good cause shown.
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3. 1The notice of appeal shall be filed within thirty (30) days
alter receipt of notice of the final agency decision, or in the event of
refusal to act, within six months after expiration of the time. in which
action should reagonably have occurred.

Comment

This section is expanded from §14(1l) of the Massachusetts Act.
Provision for venue at the situs of the controvérsy is potentially
useful for cases where a view of property might be needed, and is also
less expensive for appellants. The time limit for review of inaction

copies the language of Rule 80B, which 1s intended to reflect an equit-~
able spirit tempered by the doctrine of Laches.

§2904 Service; parties
1. Service of the notice of appeal shall be made upon
A. the agency, one of its members, or its'secretéry oxr
clerk; and
B. all parties to the agency proceeding in which the deci-
sion sought to be reviewed was made; aﬁd
C. The Attdrney General.
2. Upon request, the agency shall certify to the appellant
fthe names and addrésses of all such parties as disclosed by its records,

and service upon parties so certified shall be sufficient.
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3. All parties to the proceeding before the agency shall be

considered parties of record to the appeal.

4. The court may permit other persons to intervene in such

appellate proceedings.

5. The filing of a notice of appeal shall not operate as a
stay of the agency action from which the appeal is taken; pxovided

that the agency may stay the effect of the action.
- Comment

This section is based on Massachusetts §l14(2). It seeks to
provide that parties which may not have been properly heeded by the
agency shall be heard in court; and further, that persons who either
did not or were not allowed to intervene before the agency may still
be heard on a showing which convinces the court of their interest.

The notion that a notice of appeal is not of itself a stay,
but may occasion one, is generally recognized and is found in the
present Administrative Code, 5 M.R.S.A. §2451(3) and in Rule 80B of
the Rules of Civil Procedure, and is reflected in §2702,

§2905 Answer; record for review; costs

l. The agency may plead responsively and shall file in the

court the original or a certified copy of the record of the proceed-

ing under review.
2. The record shall consist of

A. the entire proceeding as defined in §2509, including a

transcript of any recordings; or

B. such portions thereof as the agency and all parties

of record may stipulate; or

C. a statement of the case agreed to by the agency and

the parties of record.
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3. The court may require or permit subsequent corrections to

the record when it deems proper.

4. The expense of preparing the record may be assessed as part
of the costs of the case, but shall not be so assessed against a party
who is successful on the_merits of his appeal; provided that the court
may, regardless of the outcome of the case assess anyone unreasonably
refusing to stipulate to limit the record for the additional costs of

preparation entailed by such refusal,

5. The court may award costs of litigation, including reasonable
attorney and expert witness fees, to appellants successfully challenging
agency action or to appellants who, though not successful, assert an
important public right or interest as determined by the court.

Comment

This section essentially follows §14(4) of the Massachusetts Act
with modification in subsection 4 to make clear that a successful
petitioner does not bear the cost of the record. Subsection 5 is derived
from §505(d) of the Federal Water Pollution Control Act Amendments of

1972.

The basic record is enumerxrated in §2509, and may consist in part
of transcripts of recordings as provided for in that section. Wherever
feasible, the record for review consists of only a portion of this
basic record.

Litigation costs awards help offset the cost of copies of the
record required by §2509 and make citizen suits more feasible.

Subsection 5 is designed to remedy in part the imbalance which
has administration litigation and appellate review. The draftsmen
are concerned that important public issues. are never litigated
because of the expense of such litigation. This is particularly
true in cases involving so-called "public-interest" intervenors.
While this section does not guarantee costs to litigants it is at
least a first step toward insuring that the administrative/appellate
process is a true adversary process and that 1eglt1mate points of
view are not silenced for lack of resources.
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52906 Scope of record; additional evidence

1. Review shall be confined to the record, except as otherwise
provided in this section.

2. In case of alleged irregularities in procedure before
the agency not shown in the record, or in the case of accusations
of prohibited ex parte communications, bias or interest under §2512,
or in the case of alleged takings of property, the agency shall plea
responsively, and evidence thereon shall be taken by the Court.

3. The court may order the taking of additional evidence

‘before the agency if -

A, application is made to the court for leave to

present additional evidence; and

B. it is shown to the satisfaction of the court that the
additional evidence is material to the issues presented in the case;

and

C. it is shown to the satisfaction of the court that
such evidence could not have been presented or was erroneously

disallowed in proceedings before the agency; and

D. the court finds that such additional evidence is

necessary in deciding the appeal.
4. By reason of such additional evidence, the agency may
modify its findings and decision, and shall file with the court,

to become part of the record, the additional evidence together with

any new findings or decision.
Comment

The court is required to take additional evidence as a special
check on bias or interest on the part of the decision.maker. Addi-
tionally, the complex issue of "taking" is left to the court: both
because judges understand it somewhat better than administrators, and
because requiring the agency to take evidence on "taking" assumes
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that it will decide contrary to the applicant. In addition to
the standards found in Massachusetts §14(6), remands for additional
evidence are sgspecifically conditioned on the relevance of such evi-

dence to the appeal.

The other provisions derive from Massachusetts §§14(5) and
L4(6) and are self-explanatory.

§2907 Manner and Scope of Review
1. DExcept where otherwise provided by statute or constitu-
tional right, review shall be conducted by the court without a jury.
2. The court shall not substitute its judgment for that of
the agency as to the weight of the evidence on questions of fact.
3. The court may affirm the action of the agency or remand
the case for further proceedings, findings of fact, or conclusgions.
of law.
4. The court may reverse or modify the action of the agency
if the agyency findings, inferences, conclusions, or decisions are:
A. 1in violation of constitutional or statutory provisions;
or
B. 1in excess of the statutory authority of the agency; or
C. made upon unlawful procedure; or
D. affected by other error of law; or

E. unsupported by substantial evidence on the whole

record; or
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F. unwarranted by facts found by the court on the record
as submitted or as amplified undér §2906, in those instances where
the court is authorized to make independent findings of fact; or

G. arbitrary or capricious or characterized by abuse of
 discretion or clearly unwarranted exercise of or refusal to exercise

discretion.

Ccomment

This section is basically derived from §15(g) of the Model Act,
with the significant substitution of the "substantial evidence" test
for the "clearly erroneous" test. While this may be a matter of
semantig¢gs in practice, the former is thought to indicate a stricter
standard of review. Whether paragraph (4) (F) has any life heyond cases
under $2906(2) is doubtful, as the Ben Avon rule is in disfavor. But
see Pickering v. Board of Education 391 U.S. 563, 579, footnote 2
(L968) . The harmless error rule is applicable here, as it is in other
appropriate sections of the Act. '

§2908 Appeal

1. The agency, the appellant, or any party to the review pro-
ceeding in_the Superior Court under this subchapter may obtain feview
by apbeal to the Supreme Judicial Court sitting as the Law Court. The
appeal shall be taken as iﬁ‘other civil cases.

2. The Supreme Judicial Court shall have the power to make and
amend rxules of pleading, practice and procedure, supplementary to and
not inconsistent with this subchapter, for the purpose of securing a
simple, speedy, ‘and effective judicial review of administrative action.

Commeﬁt

The specific provisions for appeal and for supplementary rules
under this subchapter are self-explanatory.
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