LWG Report to HITSC – December 2012
The purpose of this report is to provide an update to the OSC and the HITSC on the work performed by a new legal work group convened by the OSC earlier this year.   

Background:  In April 2012, the OSC advised the HITSC that the OSC was convening a new Legal Work Group to focus on three tasks.   The OSC indicated: “the results and conclusions of the LWG will ultimately help inform the decision making of the broader Chapter 109 (2011) work group.  (Also known as LD 1818 work group that arose from LD 1467.) The LWG work also feeds in to Health Information Technology Steering Committee (HITSC) for the Office of the State Coordinator. “  
Summary of LWG Activities      
LD 1818 Working Group:  The LWG had three requests from the LD 1818 Working Group:  1) Whether the encryption of PHI is considered “deidentification” under HIPAA and other laws?  2) What are the current federal and State laws on PHI and what changes are needed to increase access to PHI? and 3) What specific State laws would need to be revised to implement the recommendations of LD 1818?  
It is important to note that the LWG advised the LD 1818 Working Group that the LWG as a whole, believed that it was inappropriate for the LWG to be charged with providing legal analysis of how to implement policy decisions that were being decided outside of the LWG and which the LWG members may or may not support.  Instead, the LWG opined that the legal questions surrounding the policy decisions of how to increase access to PHI and how to implement the recommendations of the LD 1818 Working Group should be handled by the LD 1818 Working Group legal or other support resources (such as the Attorney General’s office, MHDO, and OSC).   The LWG did find it was acceptable to provide “factual” legal analysis.  

Based on this principle, the LWG reported to the 1818 Working Group:

1) The “factual” analysis of encryption; 
2) The “factual” analysis of existing federal and State laws on PHI but not recommendations for changes; and 

3) The LWG demurred on changes needed to implement LD 1818 recommendations, (which the LWG recommended that the LD 1818 Working Group address).   

Definition of a State-Designated/State-Wide Health Information Exchange: When the LWG was convened in April, the OSC gave the topic of defining an S-D/S-W HIE including the rights and responsibilities and appropriate regulatory framework and appropriate uses of clinical data to the LWG.  Under the same principle as stated above, the LWG has declined to address this topic.  (As an option, the HITSC may provide some guiding principles to the OSC for the State to consider on this topic.)   
Attached to this report are several documents which represent the “formal” results of the work of the LWG.  A presentation of these documents is planned for the next HITSC meeting.      
