Fall HIT Legal Working Group

Final Recommendations


Recommendation # 1.  Overall Principle:  Patients should have a meaningful choice to share their sensitive health information for treatment purposes.
 
· Majority Report:  Amend Maine’s HIV and mental health privacy laws to allow HIV and mental health information to be released directly without authorization to the health information exchange and provide patients with the opportunity to allow their HIV and/or mental health information to be shared with other providers for treatment purposes through an opt-in mechanism managed by the health information exchange.  The HIV and mental health information sent to the health information exchange would be shielded from access until a consumer makes an opt-in decision.  The HIV and mental health information would not be shielded if access is necessary for diagnosis or treatment of that individual in an emergency.  This option does not change the operating assumption that when a consumer opts-out of participation in the health information exchange for general medical information, all health care information, including HIV and mental health information, would be removed from the health information exchange.  Suggested legislative language includes:

A.  34-B MRSA §1207, sub-§1, ¶ I, would be enacted to read:

(I).  Nothing in this section precludes the disclosure of any information concerning a client, excepting psychotherapy notes as defined in 45 CFR 164.501(2010), to a health information exchange that provides and maintains an individual protection mechanism by which a client may choose to opt-in to allow the health information exchange to disclose that client’s health care information covered under this section to a health care practitioner or health care facility for purposes of treatment, payment and healthcare operations, as those terms are defined in 45 C.F.R. Section 164.501.  A health information exchange also must satisfy the requirement in 22 MRSA §1711-C(6)(B) of providing a general opt-out to a client at all times.
A health information exchange may disclose a client’s health care information covered under this section even if the client has chosen not to opt-in to the health information exchange when in a health care provider’s judgment disclosure is necessary (1) to avert a serious threat to the health or safety of others, if the conditions, as applicable, are met as described in 45 Code of Federal Regulations, Section 164.512(j)(2010), or (2) to a provider for diagnosis or treatment to prevent or respond to imminent and serious harm to the client.    
B. 5 MRSA §19203, sub-§11, would be enacted to read:

11.  Access by health information exchange or other entity.  Nothing in this section precludes the disclosure of any HIV test results to a health information exchange that provides and maintains an individual protection mechanism by which an individual may choose to opt-in to allow the health information exchange to disclose that individual's health care information covered under this section to a health care practitioner or health care facility for purposes of treatment, payment and healthcare operations, as those terms are defined in 45 C.F.R. Section 164.501.  A health information exchange also must satisfy the requirement in 22 MRSA §1711-C(6)(B) of providing a general opt-out to an individual at all times.
A health information exchange may disclose an individual’s health care information covered under this section even if the individual has chosen not to opt-in to the health information exchange when in a health care provider’s judgment disclosure is necessary (1) to avert a serious threat to the health or safety of others, if the conditions, as applicable, are met as described in 45 Code of Federal Regulations, Section 164.512(j)(2010) , or (2) to a provider for diagnosis or treatment to prevent or respond to imminent and serious harm to the individual.    
C. 5 MRSA §19203-D, sub-§6, would be enacted to read:

6.  Access by health information exchange or other entity.  Nothing in this section precludes the disclosure of any medical records containing HIV information to a health information exchange that provides and maintains an individual protection mechanism by which an individual may choose to opt-in to allow the health information exchange to disclose that individual's health care information covered under this section to a health care practitioner or health care facility for purposes of treatment, payment and healthcare operations, as those terms are defined in 45 C.F.R. Section 164.501. A health information exchange also must satisfy the requirement in 22 MRSA §1711-C(6)(B) of providing a general opt-out to an individual at all times.
A health information exchange may disclose an individual’s health care information covered under this section even if the individual has chosen not to opt-in to the healthinformation exchange when in a health care provider’s judgment disclosure is necessary (1) to avert a serious threat to the health or safety of others, if the conditions, as applicable, are met as described in 45 Code of Federal Regulations, Section 164.512(j)(2010), or (2) to a provider for diagnosis or treatment to prevent or respond to imminent and serious harm to the individual.       

D. 22 MRSA §1911-C, sub-§6, sub-¶ A, would be amended by adding the following language to the end of the subparagraph:

This subparagraph does not prohibit the disclosure of health care information to a health information exchange that satisfies the requirement in subparagraph 6(B) below of providing a general opt-out to an individual at all times and that provides and maintains an individual protection mechanism by which an individual may choose to opt-in to allow the health information exchange to disclose that individual’s health care information covered under 34-B MRSA §1207. 

· Those not in support of the Majority Recommendation: 

-Shenna Bellows, MCLU

-Matt Twomey, HIV/AIDS Advisory Committee

Recommendation #2.  Prohibit patients from being denied health care treatment or health care benefits based on the patient’s decision not to participate in a health information exchange

· Unanimous Report: Prohibit discrimination against patients who do not participate in a health information exchange by including the following language in a new stand-alone health information exchange subsection in 22 MRSA § 1711-C:

§1711(C)(18)(A). Participation in a health information exchange. 

A. A health care provider shall not deny a patient health care treatment and a health insurer shall not deny a patient a health insurance benefit based solely on the provider’s or patient’s decision not to participate in a health information exchange.

Recommendation #3. Provide immunity for providers in any civil action or arbitration for professional negligence related to participation or non-participation in the health information exchange.

· Unanimous Report: Provide immunity by including the following language in a new stand-alone health information exchange subsection in 22 MRSA § 1711-C:

§1711(C)(18)(B)  Participation in a health information exchange. 

B. Civil Actions, Arbitrations and Related Proceedings.  No recovery may be allowed against any health care practitioner or health care facility upon the grounds of a health care practitioner’s or a health care facility’s non-participation in a health information exchange arising out of or in connection with the provision of or failure to provide health care services.  In any civil action for professional negligence or in any proceeding related to such civil action, or in any arbitration, any proof of a health care practitioner’s, a health care facility’s  or a patient’s participation or non-participation in a health information exchange is inadmissible as evidence of liability or non-liability arising out of or in connection with the provision of or failure to provide health care services. This paragraph does not prohibit recovery or the admission of evidence of reliance on information in an electronic health information exchange when there was participation by both the patient  and the patient’s health care practitioner.

Recommendation #4.  Create a new subsection specifically related to health information exchange which may include “more robust” opt-out language.

· Unanimous Report: Create a new subsection by removing those portions of 22 MRSA §1711-C(6)(B) related to health information exchange and creating a new §1711-C(18) using the same language

