How Public Agencies Carry Out their Oversight Responsibilities

I. Introduction

State agencies have two major methods that they use to carry out their functions:  1) Rules; and 2) Orders.   Rules are similar to the laws passed by the legislature.  They generally apply to everyone.  Orders are similar to the decisions issued by a court—they are essentially a decision on a specific case and apply to specific parties.   
If the MHDO wanted a formal policy on what types of data a hospital must submit that would be done in a rule.  (A hospital must submit the number discharges and the diagnosis codes.)  If the MHDO wanted a formal policy on the type of data that an individual specific hospital X must submit, that may be done in an order that would apply only to hospital X.  (Hospital X must submit data that other hospitals do not.  Another example would be Central Maine Power Company wants to raise electric rates for its customers.  The Public Utilities Commission would have hearings, cases, and a decision that would apply only for CMP.  It would not apply for Bangor Hydro Electric Company.)   
Both rules and orders must be done in accord with Maine’s Administrative Procedures Act (APA).  The APA requires agencies to follow set procedures when it makes a rule (promulgates) or when it issues orders.   The APA also allows individuals to file suit in court if he/she/they believe that the Agency has not followed the APA.  

II. Rules   

This is taken from a guidance document from Office of Policy and Legal Analysis: 

WHAT IS A RULE?1

A rule is a judicially enforceable standard, requirement or statement adopted by a state agency. Rules implement, interpret or make specific law administered by the agency or describe procedures or practices of the agency.

WHAT IS THE LEGISLATIVE ROLE IN RULEMAKING?

Before an agency may adopt a rule on a matter, the Legislature must have enacted a law granting the agency such rulemaking authority. Rules must be consistent with the law under which they are adopted. In some cases, the Legislature is involved in formally reviewing proposed rules before the agency finally adopts them. Whether the Legislature is involved in the formal review of a rule depends on how the rule is categorized.2 Rules categorized as “routine technical rules” are not subject to formal legislative review. Rules categorized as “major substantive rules” are subject to formal legislative review.

WHEN ARE RULES CATAGORIZED AS “ROUTINE TECHNICAL” OR “MAJOR SUBSTANTIVE”?

Before 1996 all rules were adopted in the manner that routine technical rules are now adopted. In 1996, the law governing the rulemaking process (the Administrative Procedures Act or “APA”) was changed to establish the two categories of rule. Since 1996, whenever the Legislature enacts a law granting a state agency rulemaking authority that law must categorize the rules as either “routine technical” or “major substantive.”3 Rules adopted under laws enacted prior to January 1, 1996 continue to be subject to the pre-1996 adoption process (they are not subject to formal legislative review).

HOW DOES THE LEGISLATURE CATEGORIZE RULES?

The categorization of rules as routine technical or major substantive is a matter of legislative discretion. The key consideration is whether the Legislature wishes to review the rule before it is finally adopted by the agency. The APA provides certain categorization guidelines, but these are not binding on the Legislature: Routine Technical Rules are generally rules that are not expected to be controversial or to have a significant public impact; Major Substantive Rules are generally rules that, in the judgment of the Legislature require the exercise of significant agency discretion or interpretation or will cause a significant public impact.

HOW IS A RULE ADOPTED?

All rules must be adopted in accordance with a public process defined in the APA, which ensures public notice and opportunity for comment. The public process is the same for both major substantive rules and routine technical rules, except that major substantive rules are subject to an additional step – formal legislative review. An agency must draft the rule in accordance with the law granting the rulemaking authority. Prior to adopting the rule, the agency must give public notice. The agency must accept and respond to public comments on the proposed rule. The agency may choose to hold a public hearing on the proposed rule, and is required to do so if at least 5 interested persons request a hearing. Rules must also be reviewed and approved for legality by the Office of the Attorney General. Once this process has been completed, a routine technical rule may be finally adopted; a major substantive rule may be provisionally adopted. 

To finally adopt a major substantive rule, the agency must then submit the provisional rule to the

Legislature for formal review.4 The process for legislative review of major substantive rules is as

follows: 

1. The agency submits the provisional rule to the Legislature during the legislative rule

acceptance period.5

2. The rule and a Resolve proposing to allow the agency to adopt the rule are referred during the appropriate legislative review session to the committee with jurisdiction over the rule’s subject matter.6

3. The Committee generally holds a public hearing and work session on the Resolve in the same manner as it does for other bills.

4. The Committee reviews the proposed rule and makes its recommendation as to whether and

how the rule should be allowed to go forward. The Resolve is the vehicle through which the

committee to makes its recommendations on the rule.

5. The Resolve with the committee’s report(s) is reported to the House or Senate and acted upon in the same manner as any other bill or resolve. The agency’s ability to finally adopt the rule depends on the final disposition and content of the finally enacted Resolve.
HOW DOES A COMMITTEE REVIEW A MAJOR SUBSTANTIVE RULE?

The APA requires the committee to review the rule in a public meeting. As noted above, the public meeting usually occurs as a public hearing on the Resolve authorizing final adoption of the rule. The committee must notify the agency of the meeting. The APA sets forth certain criteria to be considered by the committee in its evaluation:

• Has the agency exceeded the scope of its authority? Does the rule conform to the legislative intent of the statute it implements?

• Does the rule conflict with other rules or laws?

• Is the rule necessary to accomplish the objectives of the law?

• Is the rule reasonable?

• Could the rule be made less complex or easier to understand?

• Have the proper procedures been followed in adopting the rule?

• If the rule significantly reduces property value, is the reduction necessary or appropriate and does

the rule avoid an unconstitutional taking?

After reviewing the rule, the committee may vote to recommend that the Legislature:

• Pass the Resolve without amendment (this authorizes the agency to adopt the rule as drafted);

• Pass the Resolve as amended to authorize the agency to finally adopt the rule if certain changes

are made, or to finally adopt only a part of the rule; or

• Pass the Resolve as amended to specify that the agency may not adopt the rule.

The APA provides that, unless otherwise provided by the Legislature, a committee must make its report

to the Legislature not less than 30 days before the statutory adjournment date.

WHAT HAPPENS AFTER THE RESOLVE IS PASSED?

If the Resolve specifies that final adoption of the rule is not authorized, the agency may not adopt the proposed rule (the agency may develop and submit a new proposed rule, if the law permits). If the Resolve authorizes the agency to adopt the rule in some form (e.g., as submitted or in some modified form), the agency has 60 days after the effective date of the Resolve to finally adopt the rule, unless the Resolve specifies a different deadline. If the Resolve requires the agency to modify the rule, the agency must make the required modifications before finally adopting the rule.

The MHDO has rulemaking authority.   Some of its rules have been designated as technical while others are major substantive.  

III. Orders (Adjudicatory Proceedings) 

Almost 90% of all agency “laws” are rules.  That leaves about 10% that are orders.  When an agency is going to have an adjudicatory proceeding (think of it as a court proceeding), the agency has to provide notice to the parties that are involved in the proceeding.  The agency also publishes a notice that it is going to engage in the proceeding.  
There is a pre-hearing to hear from the parties and:  1)anyone who wants to be an intervenor (someone who wants to file testimony, call witnesses, cross-examine witnesses and file documents for the record); or 2) anyone that wants to be an interested person (someone who gets all of the documents such as the agenda or testimony or agency decisions.)
Then there is generally a hearing where there is a presiding officer, parties, filed testimony, cross-examination, filing of documents, etc.  

Then there is a brief (argument) filed by parties and intervenors.  (there may be more than one brief allowed.)

Then the agency issues its decision which may be appealed to court. 

IV. Summary 

The cornerstone of public agency authority is transparency and accountability.  Rules and Order and actions must be done under the enabling statute—in other words legislative oversight.  Rules and orders and actions must also be done in accord with the APA.   
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