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Dear Honorable Members of the 129th Legislature: 

L.D. 1104, An Act To Clarify the State's Commitments Concerning Certain Public Service
Retirement Benefits, proposes to protect cost of living increases ("COLAs") for retired state
employees by adding them to the list of retirement benefits that are protected by statute as solemn
contractual commitments.

This bill is in response to the events of 2011 when the Legislature made substantial reductions to 
public employee retirees COLAs in order to balance the budget and fund other legislative policies. 
The fiscal note to the bill states, "Adding cost-of-living adjustments (COLA) to retirement benefits 
to the provisions that constitute solemn contractual commitments of the State may limit the State's 
future ability to decrease or eliminate the COLA provisions." This limitation, of course, is the 
expressed goal of the proponents and that goal is understandable in light of the prior 
administration's actions. 

I do not disagree with the goal of protecting COLAs, but I question whether this bill ultimately 
protects the COLAs for the populations intended to be covered, and I question whether we have 
an appropriate funding mechanism to protect the COLAs that does not affect the state's bond 
ratings and the long-term stability of the retirement system. 

I agree that public employee retirement benefits should not be looked at by budget writers as one 
more government program that routinely ends up on the cutting board in the Appropriations 
Committee in order to balance the budget. The critical issue with respect to COLAs, however, is 
whether, in the case of a true economic downturn, the money will be there to allow for COLAs 
and whether those COLAs can be financially protected without risking the diminishment of other 
critical benefits or without becoming a prohibited unfunded liability under Me. Const. art. IX, Sec. 
18-A.

Because of these concerns I wrote the Executive Director of the Maine Public Employees 
Retirement System ("MePERS") on May 17, 2019, asking her to develop options for protecting 
the COLAs that would not also have the potential of generating a budget crisis or of creating 
potential harm to the state's bond ratings. 
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In response, MePERS delivered a detailed report dated December 9, 2019, that offered several 
alternative methods for protecting the retiree COLAs and that provided the basis for a substantive 
discussion of a possible solution to the problem. 

That report has not yet generated meaningful discussion by the proponents regarding funding of 
the COLAs over the long term. 

There is also a question, raised in a letter from the Attorney General's Office to my office of May 
17, 2019, copy attached, as to whether this bill ultimately does protect the COLAs. Describing 
them as "solemn contractual commitments" may not in fact prevent the Legislature from 
substantially reducing or eliminating COLAs in a time of economic necessity when "justified as 
reasonable and necessary to preserve a public purpose." Maine Association of Retirees v. Bd. Of 
Trustees of the Maine Public Employees Retirement System, 758 F.3d at 29-30. 

The Office of the Attorney General also noted that the Contract Clause protection would not apply 
uniformly to all employees and retirees but is affected by employment and vesting status. It is far 
from clear that employees who have already retired have a contractual relationship with the State 
to serve as the foundation of such protection. See fn. 3 of the May 17, 2019 letter from the Attorney 
General's Office. 

I remain concerned about L.D. 1104 and the solemn contractual protections that the language 
purports to provide. Equally concerning is the fundamental misunderstanding that surfaced during 
the legislative session about the Maine Public Employees Retirement System, what I requested of 
them regarding alternatives, as well as MePERS' fiduciary role and responsibilities in the 
provision of benefits. 

To that end, I am asking DAFS Commissioner Figueroa to convene a working group comprised 
of the Maine Public Employees Retirement System, interested legislators and stakeholders, to 
develop a deeper understanding of the roles and responsibilities of the retirement system, the fiscal 
implications of policy decisions and any long-term funding mechanisms to preserve benefits. 

So, while I am supportive of the goal of protecting public employee retirees' COLAs, I find the 
approach of this bill to be troubling and short sighted. I am allowing this bill to become law without 
my signature, with the understanding, in my view, that it simply does not solve the problems it 
purports to address and that a lot more work needs to be done. 

Thank you. 

Sincerely, 

Janet T. Mills 
Governor 
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