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On September 19, 2022, the Maine First Project PAC (MFP) disseminated a mailer to South 

Portland residents discussing immigration concerns and requesting donations. The mailer 

mentions Governor Janet Mills, who is running for reelection, several times. Also on September 

19, 2022, MFP filed a request seeking a Commission determination the mailer is not an 

independent expenditure. 

 
LEGAL REQUIREMENTS 

 

Independent expenditure reports generally. Independent expenditures (IEs) are payments for 

communications to voters (e.g., mailings, advertisements, and digital or telephone messages) 

advocating for or against candidates made by political parties, political action committees 

(PACs), and other organizations or individuals. Any person making a single IE over $250 per 

candidate must file an IE report disclosing the amounts spent on the communications, which 

specific candidate(s) were supported or opposed, and an affidavit confirming the expenditure 

was made independently of any candidate. From the 60th day through the 14th day before an 

election, IE reports must be filed within two calendar days of making the expenditure. The law 

requiring independent expenditure reports is set out in 21-A M.R.S. § 1019-B and Chapter 1, § 

10 of the Commission Rules.  94-270 CMR Ch. 1, § 10. 

 
Definition of an IE. During most parts of an election year, an IE is a payment made to design, 

produce, or disseminate a communication that “expressly advocates” the election or defeat of a 

candidate. 21-A M.R.S. § 1019-B(1)(A). As described below, the definition of express advocacy 

is narrow and must include explicit phrases such as “Vote for Smith!” or “Re-Elect Jill Scott.” 
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Under paragraph (1)(B) of the IE statute, the IE definition is much broader between Labor Day 

and the general election. During this period, if a communication merely names or depicts a 

clearly identified candidate, an IE report must be filed unless the spender demonstrates to the 

Commission it was not intended to influence the nomination, election, or defeat of a candidate. 

21-A M.R.S. § 1019-B(1)(B). In 2003, the Legislature expanded the IE definition by inserting a 

version of paragraph (1)(B), recognizing it is easy for political organizations to design positive or 

negative communications about a candidate that will influence voters but do not contain express 

advocacy phrases such as “Vote for Smith!”  P.L. 2003, Ch. 448. 

 
Requesting a Commission Determination. A person seeking a determination by the Commission 

the payment for the communication is not an IE by submits a signed statement that the cost was 

not incurred with the intent to influence the nomination, election, or defeat of a candidate, 

supported by any additional evidence the person chooses to submit. 21-A M.R.S. § 1019-B(2). 

The statement must be submitted within seven days of disseminating the communication. The 

Commission may gather any additional evidence it determines relevant and “shall determine by a 

preponderance of the evidence whether the cost was incurred with intent to influence the 

nomination, election or defeat of a candidate.” 21-A M.R.S. § 1019-B(2).   

 
Deadline to File IE Report. The deadlines for filing IE reports are set out in the Commission’s 

Rules. 21-A M.R.S. § 1019-B(4), 94-270 CMR Ch. 1, § 10(3). This year, any person that makes 

an IE more than $250 per candidate between September 9th and October 25th is required to file an 

IE report within two calendar days. 

 
Definition of Clearly Identified. “Clearly Identified” means the candidate’s name, or a 

photograph or drawing of a candidate, appears in a communication or the identity of the 

candidate is apparent by unambiguous reference. 21-A M.R.S. § 1012(1).   

 
Definition of Express Advocacy. “Express Advocacy” means any communication that uses 

phrases such as: “vote for the Governor,” “reelect your Representative,” “support the Democratic 

nominee,” “cast your ballot for the Republican challenger for Senate District 1,” “Jones for 

House of Representatives,” “Jean Smith in 2002;” or communications that are susceptible of no 
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reasonable interpretation other than as an appeal to vote for or against a clearly identified 

candidate. 94-270 CMR Ch. 1 § 10(2)(B).  

 
DISCUSSION AND STAFF RECOMMENDATION 

 

On September 19, 2022, MFP disseminated a letter in South Portland discussing immigration 

concerns and Portland being a “sanctuary city.” The letter is presumed to be an IE because it 

includes the name of Governor Mills, who is running for reelection, and it was disseminated after 

Labor Day of an election year. Accordingly, the issue before the Commission is whether MFP 

has, by a preponderance of evidence, shown the cost of the mailer was not incurred with the 

intent to influence the election of the candidate named previously. 21-A M.R.S. § 1019-B(4) 

 
It is the opinion of the Commission staff MFP’s request should be successful, and the 

Commission should determine MFP has not made an IE. The candidate named and depicted on 

these communications is a public figure as the current Governor of Maine. The content of the 

letter mainly focuses on creating legislation in the future and fundraising for MFP. The 

November election is mentioned three times in the letter: 

• a reference to “all 186 seats in the Legislature up for grabs this fall”; 

• a fundraising request stating “Your support today will ensure that we have the resources 

to inform voters about what’s at stake in time to make a difference. Will you help us cut 

through the blizzard of propaganda coming at us every day between now and Election 

Day?”; and 

• a fundraising request stating “your contribution TODAY of $25, $100, $500 or whatever 

you can afford, will ensure Maine First Project can double down on our efforts to hold 

far-left legislators accountable, both during the legislative session and the election cycle.” 

 
The Commission staff finds it plausible MFP’s letter was not intended to influence the election 

or defeat of a candidate, because it: 

• is specifically discussing an issue that is a subject of current policy debates; 

• does not mention Governor Mills is running for reelection or is a candidate in any 

capacity;  

• named Governor Mills in her role as Governor and lead policy maker in Maine; and 
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• the action requested of the recipient is to join or donate to MFP, not to vote for or against 

any candidate. 

 
The Commission staff recommends finding the costs of MFP’s communication did not incur 

with the intent to influence the election of Governor Mills.  

 
Thank you for your consideration of this matter.  
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§1019-B.  Reports of independent expenditures 

1.  Independent expenditures; definition.  For the purposes of this section, an "independent 
expenditure" means any expenditure made by a person, party committee or political action committee 
that is not made in cooperation, consultation or concert with, or at the request or suggestion of, a 
candidate, a candidate's authorized political committee or an agent of either and that: 

A.  Is made to design, produce or disseminate any communication that expressly advocates the 
election or defeat of a clearly identified candidate; or  [PL 2021, c. 132, §7 (AMD).] 

B.  Unless the person, party committee or political action committee making the expenditure 
demonstrates under subsection 2 that the expenditure was not intended to influence the nomination, 
election or defeat of the candidate, is made to design, produce or disseminate a communication that 
names or depicts a clearly identified candidate and is disseminated during the 28 days, including 
election day, before a primary election; during the 35 days, including election day, before a special 
election; or from Labor Day to a general election day.  [PL 2021, c. 132, §7 (AMD).] 

[PL 2021, c. 132, §7 (AMD).] 

2.   Commission determination.  A person, party committee or political action committee may 
request a determination that an expenditure that otherwise meets the definition of an independent 
expenditure under subsection 1, paragraph B is not an independent expenditure by filing a signed 
written statement with the commission within 7 days of disseminating the communication stating that 
the cost was not incurred with the intent to influence the nomination, election or defeat of a candidate, 
supported by any additional evidence the person, party committee or political action committee chooses 
to submit.  The commission may gather any additional evidence it determines relevant and material and 
shall determine by a preponderance of the evidence whether the cost was incurred with intent to 
influence the nomination, election or defeat of a candidate. 
[PL 2021, c. 132, §8 (AMD).] 

3.  Report required; content; rules.  
[PL 2009, c. 524, §6 (RPR); MRSA T. 21-A §1019-B, sub-§3 (RP).] 

4.  Report required; content; rules.  A person, party committee or political action committee that 
makes any independent expenditure in excess of $250 during any one candidate's election shall file a 
report with the commission.  In the case of a municipal election, the report must be filed with the 
municipal clerk. 

A.  A report required by this subsection must be filed with the commission according to a reporting 
schedule that the commission shall establish by rule that takes into consideration existing campaign 
finance reporting requirements.  Rules adopted pursuant to this paragraph are routine technical rules 
as defined in Title 5, chapter 375, subchapter 2‑A.  [PL 2011, c. 558, §2 (AMD).] 

B.  A report required by this subsection must contain an itemized account of each expenditure in 
excess of $250 in any one candidate's election, the date and purpose of each expenditure and the 
name of each payee or creditor.  The report must state whether the expenditure is in support of or 
in opposition to the candidate and must include, under penalty of perjury, as provided in Title 17‑A, 
section 451, a statement under oath or affirmation whether the expenditure is made in cooperation, 
consultation or concert with, or at the request or suggestion of, the candidate or an authorized 
committee or agent of the candidate.  [PL 2015, c. 350, §6 (AMD).] 

C.  A report required by this subsection must be on a form prescribed and prepared by the 
commission.  A person filing this report may use additional pages if necessary, but the pages must 
be the same size as the pages of the form.  The commission may adopt procedures requiring the 
electronic filing of an independent expenditure report, as long as the commission receives the 
statement made under oath or affirmation set out in paragraph B by the filing deadline and the 
commission adopts an exception for persons who lack access to the required technology or the 
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technological ability to file reports electronically.  The commission may adopt procedures allowing 
for the signed statement to be provisionally filed by facsimile or electronic mail, as long as the 
report is not considered complete without the filing of the original signed statement.  [PL 2013, c. 
334, §16 (AMD).] 

[PL 2019, c. 323, §17 (AMD).] 

5.  Exclusions.  An independent expenditure does not include: 

A.    [PL 2021, c. 132, §9 (RP).] 

B.  A telephone survey that meets generally accepted standards for polling research and that is not 
conducted for the purpose of changing the voting position of the call recipients or discouraging 
them from voting;  [PL 2011, c. 389, §21 (NEW).] 

C.  A telephone call naming a clearly identified candidate that identifies an individual's position on 
a candidate, ballot question or political party for the purpose of encouraging the individual to vote, 
as long as the call contains no advocacy for or against any candidate; and  [PL 2011, c. 389, §21 
(NEW).] 

D.  A voter guide that consists primarily of candidates' responses to surveys and questionnaires and 
that contains no advocacy for or against any candidate.  [PL 2011, c. 389, §21 (NEW).] 

[PL 2021, c. 132, §9 (AMD).] 
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