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Initiation of Investigation 

This memo is to report back to you on the status of the staff’s investigation into the ALEC 

CARE software that you voted to pursue on September 29, 2021.  In recent years, the American 

Legislative Exchange Council (ALEC) has made ALEC CARE available to legislators who are 

members of the organization.  In late July 2021, the Ethics Commission received a complaint 

from the Center for Media and Democracy (CMD) signed by Arn Pearson arguing that the 

software constitutes an in-kind contribution to legislative candidates in Maine.  Mr. Pearson 

contended that ALEC CARE is essentially the same as Voter Gravity, a software application 

designed for political candidates to manage contacts with voters.  The Commission received 

written responses from ALEC through its attorney, Jason Torchinsky, and from Sen. Trey 

Stewart and Rep. Harrington, through their attorney Joshua Tardy.  According to ALEC, the 

software is intended to assist members in communicating more effectively with constituents and 

to keep track of their constituent research and engagement.  

The Commission considered the complaint at its meeting on September 29, 2021.  It received 

testimony from Sen. Stewart and Rep. Harrington, and legal presentations from Arn Pearson, 

Jason Torchinsky, and Joshua Tardy.  The Commission found there were sufficient grounds to 

investigate whether the ALEC violated 21-A M.R.S. § 1015(2) by making contributions to 

candidates that exceeded $400 per election and directed its staff to review the ALEC CARE 

software, its value and the Voter Gravity software.  The Commission found there were 

insufficient grounds to investigate Sen. Stewart and Rep. Harrington. 
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Relevant Maine Election Law 

Standard for Initiating an Investigation. The Commission is required to review every request to 

investigate an alleged violation of campaign finance law and to conduct an “investigation if the 

reasons stated for the request show sufficient grounds for believing that a violation may have 

occurred.”  21-A M.R.S. § 1003(2). 

Definition of Contribution. The term “contribution” includes “[a] gift, subscription, loan, 

advance or deposit of money or anything of value made for the purpose of influencing the 

nomination or election of any person to state, county or municipal office ….”  21-A M.R.S. § 

1012(2)(A)(1).  Influence means “to promote, support, oppose or defeat.”  21-A M.R.S. § 

1012(4-A). 

The Commission’s Rules define an in-kind contribution as follows: “Unless specifically 

exempted under 21-A M.R.S. §§ 1012 and 1052 or this section, the provision of any goods or 

services without charge or at a charge that is less than the usual and customary charge for such 

goods or services is an in-kind contribution.  Examples of such goods and services include, but 

are not limited to: equipment, facilities, supplies, personnel, advertising, and campaign literature. 

If goods or services are provided at less than the usual and customary charge, the amount of the 

in-kind contribution is the difference between the usual and customary charge and the amount 

charged the candidate or political committee.”  94-270 C.M.R. Ch. 1, § 6(4). 

Content of Reports – Itemized Contributions. Candidates are required to disclose all 

contributions (cash and in-kind) in regularly scheduled campaign finance reports.  21-A M.R.S. 

§ 1017(5).

Limits on Contributions to Candidates. A political committee or organization may not make 

contributions to a traditionally financed candidate to promote their election that exceed the 

contribution limits in 21-A M.R.S. § 1015(2).  For the 2020 elections, the contribution limit for 

legislative candidates was $400 per election. Section 1015(2) focuses on the making of a 

contribution to a candidate by a political committee, corporation or other organization.  If a 

candidate accepts a contribution that exceeds the limits in § 1015, the candidate is subject to a 

penalty under 21-A M.R.S. § 1004-A(2).  Once certified to receive public campaign funding, an 

MCEA candidate may not accept any cash or in-kind contributions.  21-A M.R.S. § 1125(6). 
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Developments since September 29, 2021 

On October 1, 2021, the Commission staff wrote to ALEC’s attorney to inquire whether ALEC 

would provide access to the ALEC CARE software for purposes of the investigation.  We asked 

for an opportunity to navigate a test version of the application for part of a business day, and an 

interview of ALEC’s employee (Aaron Gilham) who trains members on ALEC CARE.  ALEC’s 

counsel wrote a six-page letter dated October 29, 2021 describing his client’s concerns with the 

Commission’s investigation.  The Commission staff responded, but on November 30, 2021 

ALEC’s counsel replied that ALEC would not commit to voluntarily cooperating with the 

Commission’s investigation because of ongoing concerns with its legitimacy.  One fact cited in 

the letter is the lack of any evidence that ALEC members in Maine used the software for 

purposes of the 2020 elections.  The correspondence is attached for your reference.  The 

Commission also received a letter from the owner of Voter Gravity software stating that it was 

respectfully declining to participate in the Commission’s investigation. 

Because ALEC declined to provide the Commission staff with first-hand access to the software 

for purposes of the investigation, the staff examined all other evidence available.  In December 

2021, I reviewed the written materials that were submitted by all parties prior to the September 

29 meeting and more closely examined the complaint by CMD to the Internal Revenue Service 

challenging ALEC’s federal exemption (available on the internet). 

Exhibit 5 of that IRS complaint includes screenshots of the ALEC CARE software that 

apparently were created by a state legislator who has been providing information about ALEC to 

CMD.  I recommend that you review Exhibit 5 (attached directly after this memo), because it can 

provide you with a general sense of the software’s features.  The software includes a user 

dashboard which displays totals for certain activities that have been recorded by the user, such as 

numbers of doors knocked, phone calls made, identified supporters, and social media likes and 

followers.  The software allows the user to set a goal for these activities and tells the user how 

close he or she has advanced toward their goal.  The left-hand navigation menu lists topic areas 

such as such as Walklists, Phone Bank, Email, SMS, Touchstone Surveys, Voter Data, Contact 

Data, Strikelists, Reports, and Survey.  The software contains data for some residents of the 

user’s legislative district.   The data is displayed as a “Voter Profile” for each resident in the 

database.  Information about the voter is displayed under six tabs: Overview, Election Details 
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(voting history), Household, Notes, Tags, and Demographics.  This allows the user to create lists 

of voters for different communication purposes. 

On December 17, 2021, a few members of the Commission staff interviewed the state legislator 

who has been providing information to CMD.  During the interview, the legislator did not show 

us the software.  Rather, we referred to screenshots that were in Exhibit 5 to CMD’s complaint to 

the IRS.  The legislator asked not to be disclosed by name.  In this memo, I will be referring to 

the legislator as “the legislator” or “he/she.” 

The legislator confirmed that he/she made screenshots of the ALEC CARE software and 

provided them to CMD.  He/she drew our attention to various aspects of the software that the 

legislator believed were focused on campaigning, such as elements of the Voter Profile data.  For 

example, the legislator said he/she had never heard of legislators using an RNC ID number for 

legislative business in his/her state capitol.  He/she expressed that, as a legislator, it would be 

inappropriate to be looking at a constituent’s turnout score when receiving a call from the 

constituent on a legislative or state government issue. 

The legislator also referred to the goal tracking elements on the user dashboard.  She observed 

this looked a lot like campaign software he/she had used previously.  The legislator elaborated 

that he/she had previously paid a fee to access campaign software, NGP VAN, which allowed 

the legislator to create lists of people to reach out to for campaign purposes through filtering by 

party and other demographic information.  He/she said she has never seen a legislator rely on 

totals of door knocks or total supports for purposes of carrying out legislative work.  He/she 

expressed his/her view that the focus of these elements was campaigning.  The legislator 

believed that both software applications – NGP VAN and ALEC CARE – allow users to create 

lists for campaign communications such as phone banking, and to record the results of those 

activities. 

The legislator stated that when he/she does a search for specific voters in the district who are 

enrolled in the Democratic Party and who vote consistently, the legislator does not find a 

majority of such voters in the database.  The legislator estimates that, when conducting these 

searches, she had been able to find only about one-third of consistent voters who are Democrats.  
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The legislator has concluded that the ALEC CARE does not include a complete list of all 

registered voters in the district. 

The legislator confirmed that ALEC CARE does not contain features of some case tracking and 

management software.  (Some public offices use case tracking software that will allow for 

assignment of cases to staff members or departments, link cases raising the same issue, assign 

due dates to specific cases, generate notices for cases to be escalated, or create reports of 

unresolved or aging cases.)  The legislator said that he/she can enter a note or tag for each 

resident as part of their Voter Profile, but does not have other case tracking features. 

Interim Staff Opinion 

Based on our review of the screenshots and our interview of the state legislator, the opinion of 

the Commission staff is that ALEC CARE contains elements of value to Legislators in 

conducting a political re-election campaigns, such as: 

• Data about individual voters such as the voter’s turnout score, history of voting in

elections, and RNC ID number.

• Tools that would be helpful in setting goals for campaign activities and creating lists of

voters to engage in those activities: knocking on doors, creating walklists, engaging in

phone banks, identifying “supporters” in a database.

Although not necessarily conclusive, the presence of these elements in ALEC CARE tend to 

support CMD’s contention that one purpose of ALEC in providing ALEC CARE is to provide 

them with a tool that they can use for campaigning.  It is possible that ALEC has explanations on 

these features, but we have not heard them.  ALEC did not address them at the September 29 

meeting and is not providing Aaron Gilham for an interview. 

Options for the Commission 

The Commission staff sees three options for the Commission.  First, the Commission could 

authorize its staff to use the agency’s subpoena power to gather additional information about the 

features of the software, its value, its purpose, and other relevant evidence.  The Commission 

staff is ready to pursue this option if you would like.  We believe the workload of preparing and 

serving two subpoenas will not adversely impact other work of the Commission.  Enforcing a 
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subpoena against a non-cooperative witness, however, could require court proceedings requiring 

several months and staff time of the Office of the Attorney General.  The witnesses could raise 

legal objections to the subpoenas or to the investigation itself (e.g., it is not known whether any 

candidates in Maine actually used the ALEC CARE software in 2020).  Although we are hopeful 

we would prevail in court and the subpoenas would lead to relevant information, that is not 

guaranteed.   

A middle option would be to direct the Commission staff to analyze all available evidence and 

report back at a future meeting whether it is ready to recommend any findings of violation.  We 

are not sure we would be able to recommend any enforcement action at this point, however, 

given the legal issues and factual information presently available. 

A third option is to decide to take no further action on the complaint.  Under the Commission’s 

rules, the Commission controls any investigation it has undertaken.  In the opinion of the 

Commission staff, it has the discretion to suspend an investigation based on factors such as 

insufficient likelihood that further fact-gathering will lead to evidence supporting a finding of 

violation, legal obstacles in pursuing an investigation, insufficient public interest or lack of 

demonstrated harm to the election process, or availability of other solutions (i.e., education) to 

address a problem of non-compliance. 

Thank you for your consideration of this memo. 
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Letter from ALEC to the Commission 
October 29, 2021 

October 29, 2021 
 
State of Maine Commission on Governmental Ethics and Election Practices 
Attn: Jonathan Wayne 
135 State House Station 
Augusta, ME 04333-0135 
Submitted via email to: Jonathan.Wayne@maine.gov 
RE: ALEC’s Response to the Commission Staff’s October 1, 2021 Letter 
 
 Mr. Wayne,  
 
 We appreciated the opportunity of appearing before the Maine Commission on 
Governmental Ethics and Election Practices (the “Commission”) in the matter of the Center for 
Media and Democracy’s (“CMD”) July 23, 2021 Complaint against our client, the American 
Legislative Exchange Council (“ALEC”). We received your October 1, 2021 letter, and we will 
continue to work with Commission Staff to resolve its investigation efficiently. In order for us to 
submit a complete response, however, we ask that you provide clarification on the below points. 
At present, the standard by which the Commission authorized an investigation, the scope of that 
investigation, and the feasibility of such an investigation are unclear. We request further guidance 
at your earliest convenience. 
 
Standard for Initiating an Investigation 
 
 The record clearly demonstrates that there are no allegations of a Maine legislator using 
ALEC’s Constituent Analytics Research Exchange (“ALEC CARE”) software for any reason, let 
alone for impermissible campaign purposes.1 In fact, the Commission dismissed the Complaint 
against Senator Stewart and Representative Harrington after unanimously finding that there were 
“insufficient grounds to conduct any investigation of Senator Stewart and Representative 
Harrington for the violations alleged by [CMD]” because they never used ALEC CARE during 
the relevant period.2 Nevertheless, the Commission, by a 3-2 vote, decided that “there are sufficient 
grounds to investigate whether [ALEC] violated 21-A M.R.S. § 1015(2) by making a contribution 
to a candidate in excess of $400 for the purpose of influencing an election.”3 Consequently, ALEC 
asks the Staff to list the grounds upon which the Commission believed that 21-A M.R.S. § 1015(2) 
may have been violated, and explain why those grounds are sufficient to initiate an investigation 
under 21-A M.R.S. § 1003(2). We note for the Commission that on or about October 7, 2021, the 
Ohio Election Commission dismissed CMD’s identical complaint filed in Ohio against ALEC.  
 

 
1 See, e.g., September 22, 2021 Letter from Commission Staff to the Commission at 4 (hereinafter “Staff Memo”); 
Compl. ¶ 20; September 17, 2021 Letter from ALEC to Commission Staff at 3 (hereinafter “ALEC Response”). 
2 See Maine Commission on Governmental Ethics & Election Practices, September 29, 2021 Commission Hearing, 
available at https://www.maine.gov/ethics/meeting/2021-09-29.  
3 Id. 
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 First, does the Commission have the authority and/or jurisdiction to initiate an 
investigation after the Commission unanimously found that there were insufficient grounds to 
investigate Senator Stewart or Representative Harrington, and there are no allegations or other 
evidence in the record that any other legislator in the state of Maine is a member of ALEC? Without 
an allegation that another legislator in Maine is a member of ALEC, there cannot be an allegation 
that ALEC may have made an impermissible contribution to a Maine legislator. Please explain this 
discrepancy.  
 

Second, ALEC asks the Staff to explain whether the mere making of a benefit available to 
a Maine elected official can meet the definition of a “contribution” under Maine law. During the 
Commission’s September 29, 2021 meeting (hereinafter, the “Meeting”), there appeared to be 
some confusion on this issue.4 For example, Commissioner Schneider took the position that “for 
a contribution to be effective it has to be made and accepted.”5 Commissioner Lee posited that  
“unless the recipient accepts it then there’s no violation by the recipient but there . . . under the 
same set of facts, there could be a violation found on the part of the contributor,” and Mr. Bolton 
responded that “I don’t think the statute answers that question squarely one way or the other.”6 In 
addition to providing guidance on the definition of a “contribution” under Maine law, ALEC asks 
whether it is appropriate for the Commission to initiate an investigation when a material 
component of the pertinent law is unknown and/or undefined? For example, how could the 
Commission find that there are sufficient grounds to believe that a violation may have occurred 
when during the meeting it could not agree on whether or not a mere offer could even be a violation 
in the first place? 

 
Third, if the Commission finds that a component of the definition of “contribution” 

includes “acceptance,” please define what constitutes “acceptance” in the relevant context. For 
example, ALEC CARE software is accessed online through a website, and it is not downloaded. 
Would a legislator “accept” ALEC CARE if s/he merely became an ALEC member, and thereby 
was offered ALEC CARE as a member benefit? What about if a different legislator asked ALEC 
for ALEC CARE credentials but never logged in to their account? What about if a member only 
used ALEC CARE during a time period that predated the 2020 election cycle? What if a member 
accessed ALEC CARE while physically in another state, and never while present in the state of 
Maine? 

 
Similar to the second point above, ALEC notes that during the Meeting Mr. Bolton stated 

that “I think there is potential grey area there in the statute in that we don’t know exactly what it 
means to or the statute doesn’t make clear exactly what it means to make a contribution and you 
know you could read that as requiring some kind of acceptance in order for that contribution to 

 
4 Meeting Video, available at https://www.youtube.com/watch?v=jzMwjf8uiN0. (Note: We used this video to create 
an unofficial transcript of the Meeting. Due to the quality of the YouTube video, some quotes to this source may 
contain slight inaccuracies, and the timestamps may have minor deviations, although the substance is materially 
accurate.) 
5 Meeting Video at 2:08:51 – 2:09:51. 
6 Meeting Video at 2:11:40 – 2:14:09. 
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actually be effectuated.”7 ALEC requests clarification on how the Commission could have found 
that there were sufficient grounds to believe that a violation may have occurred when the statute 
is so ambiguous that Commissioners and Staff could not agree on the types of conduct that are 
subject to it. 

 
Fourth, the term “contribution” does not include “[t]he use of offices, telephones, 

computers and similar equipment when that use does not result in additional cost to the provider.” 
21-A M.R.S. § 1012(2)(B)(9). Does the ALEC CARE software fall under the “computers and 
similar equipment” provision? Please provide guidance on this aspect of the statute. 
 

Fifth, how do the Commission and the Staff evaluate “purpose” in the “for the purpose of 
influencing the nomination or election of any person to state, county or municipal office” portion 
of 21-A M.R.S. § 1012(2)(A)(1)? During the Meeting there appeared to be similar confusion about 
this material term. For example, Mr. Wayne stated that “one of the challenges of applying the law 
is to what the purpose in which the service is being provided to the legislator slash candidate and 
it could be hard to interpret.”8 ALEC has set forth uncontradicted evidence that it provides ALEC 
CARE as a membership benefit, and it is solely to be used for constituent relationship services. 
Thus, is “purpose” evaluated from the perspective of the provider, the recipient, or both? If both, 
how does the Staff assess the proportion or weight to be assigned to each perspective for purposes 
of the statute? Commissioner Hastings noted that “we can’t overlook the fact that even if [ALEC 
CARE] has value and even if it could be used for campaigning it has to be given for the purpose 
of that” and “that the purpose of the transaction is as important as anything else.”9 Given the key 
significance of the term, ALEC asks the Staff to provide further clarification on its meaning. 
 
 Sixth, if the Commission found that there were sufficient grounds to investigate ALEC 
because of the unsupported allegations that ALEC CARE is “the exact same” as Voter Gravity, 
then will the Staff be investigating every constituent relationship service to see if it bears a similar 
resemblance to Voter Gravity?  
 
 Seventh, to what extent was the Commission’s finding that there were sufficient grounds 
to investigate ALEC based on a desire to research these issues and subsequently promulgate an 
advisory opinion to Maine legislators and potential candidates? For example, Commissioner 
LeClaire stated that “what I’d like to see this Commission do is investigate what it is and give fair 
notice to the legislators in this state, the elected officials in this state, that this is, if it is a 
contribution, if it is a subscription under the law that they be notified of that.”10 She later added 
that “I think we need to know what it is and give fair warning.”11 As discussed above, it is clear 
that there is ambiguity and disagreement over material provisions of applicable statutes. To the 
extent that the Commission wants to investigate ALEC as a test case to resolve those issues and 

 
7 Meeting Video at 2:31:04 – 2:32:32. 
8 Meeting Video at 1:52:36 – 1:54:02. 
9 Meeting Video at 2:47:11 – 2:50:46. 
10 Meeting Video at 2:24:24 – 2:27:07. 
11 Id. 
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alert Maine legislatures of its findings, ALEC believes such motivations are inappropriate and 
irrelevant to an analysis of whether sufficient grounds exist to believe that a violation may have 
occurred. Please ALEC of the extent to which the Commission’s decision to initiate an 
investigation was influenced by such considerations. 
 
 Eighth, are ALEC’s due process rights violated if Commissioners willfully ignored 
evidence cited in the ALEC Response? Specifically, Footnote 9 of the ALEC Response cites three 
publicly available YouTube videos that provide training on ALEC CARE. Although Staff watched 
the videos,12 it appears that the Commissioners did not review them prior to the Meeting, and they 
refused to watch them during the Meeting.13 Contrary to CMD’s unsubstantiated allegations, 
ALEC offered direct, concrete evidence that seemingly was ignored by the Commission. To what 
extent is the Commission obligated to review and consider evidence submitted in response to a 
complaint? Were ALEC’s rights violated if it is determined that the Commission did not abide by 
these obligations? What recourse does ALEC have if the Commission did not follow applicable 
laws, regulations, policies, and/or procedures? 
 
Scope of the Investigation 
 
 The Commission found that “there are sufficient grounds to investigate whether [ALEC] 
violated 21-A M.R.S. § 1015(2) by making a contribution to a candidate in excess of $400 for the 
purpose of influencing an election and, at the present time for purposes of this investigation, only 
to review the ALEC CAREs [sic] software and its value and the Voter Gravity software referenced 
in today’s discussion.”14 The issues raised by comparing ALEC CARE to any Voter Gravity 
software are discussed more fully in the section below. In a more general sense, however, the 
Commission’s decision raises a number of issues. 
 
 First, how will Staff and the Commission “value” ALEC CARE software in the context of 
“influencing an election”? Does the Staff intend to assign individual economic values for each 
feature of ALEC CARE, or to the product overall? How will it calculate that economic value? If 
the Staff determines that a particular feature could be used for either constituent relationship 
services or for campaign purposes, will the Staff assign different values? For example, the exact 
same feature might be worth $20 for campaign services but $40 in the context of constituent 
relationship services because of the different contexts.  
 
 Second, during the meeting Staff admitted that it lacks the expertise necessary to value the 
ALEC CARE software. Specifically, Mr. Wayne stated that “I think at best we could give you sort 
of our recommendation to you but you have to understand that we don’t have legislative 

 
12 See Meeting Video at 1:44:30 – 1:48:25. 
13 See Meeting Video at 2:04:47 – 2:08:37 (where Mr. Torchinsky asks the Commission to view the videos, no 
Commissioner states that they have seen the videos, and Commissioner LeClaire states that watching the videos 
would be inappropriate). 
14 Maine Commission on Governmental Ethics & Election Practices, September 29, 2021 Commission Hearing, 
available at https://www.maine.gov/ethics/meeting/2021-09-29. 
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experience. Mostly on the Staff here. So, is this really something that would be a useful tool for 
interacting with constituents or is this mostly an election tool, we could offer you our view but I 
think you’d have to take it with a grain of salt at the end of the day.”15 The Staff’s October 1, 2021 
letter states that it “is intending for three employees to conduct the review.” Please provide their 
resumes and an explanation of their qualifications for evaluating the ALEC CARE software. Also, 
please let us know whether Staff intends to hire experts to assist in their review. Although ALEC 
wishes to resolve this matter as efficiently as possible, given the potential consequences to ALEC, 
hearing Staff inform the Commission that it should take Staff recommendations with a grain of 
salt does not encourage ALEC to participate in this investigation.  
 

Third, what is the relevant timeframe, and how does that impact any valuation 
determinations? A donor may contribute $400 to a traditionally financed candidate for both their 
primary and general elections. Consequently, understanding the economic value of each feature at 
a particular point in time is essential. Thus, will the Staff assign a value to each feature, divide that 
value by 365 days, and then multiply that value by the number of days that that legislator has been 
both a member of ALEC and running for nomination or election? If so, does that take into account 
that economic values change over time, and the value of a feature that may be used for 
electioneering purposes may rise in the lead up to an election and fall afterwards? How does the 
Staff propose to account for this? Relatedly will Staff assess the probability that a feature that 
could be used for both campaign purposes and constituent management purposes to be more likely 
closer to an election? 
 
Feasibility of the Investigation 
 
 The Commission’s decision confined the Staff’s investigation by stating that “at the present 
time for purposes of this investigation,” the Staff is “only to review the ALEC CAREs [sic] 
software and its value and the Voter Gravity software referenced in today’s discussion.”16 This 
instruction is ambiguous and may not be possible. ALEC therefore asks the Staff to provide clarity 
regarding the Commission’s decision and to explain the ramifications if the Staff finds that it 
cannot comply with the Commission’s directive. 
 
 First, how will the Staff obtain access to the Voter Gravity software that it identifies in 
response to the above request? Voter Gravity is not a party to the Complaint,17 and there are no 
allegations that Voter Gravity violated Maine law. Does the Commission have the authority to 
compel Voter Gravity to provide access to its software? If not, how could the Staff compare the 
ALEC CARE software to the relevant Voter Gravity software? 
 
 Second if the Staff is unable to access the relevant Voter Gravity software, and therefore 
cannot comply with the Commission’s directive, then how does that impact the investigation? For 

 
15 Meeting Video at 1:44:30 - 1:47:09. 
16 Maine Commission on Governmental Ethics & Election Practices, September 29, 2021 Commission Hearing, 
available at https://www.maine.gov/ethics/meeting/2021-09-29 (emphasis added). 
17 Meeting at 3:00:41 – 3:03:39. 
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example, must ALEC make its software available if it is not possible for the Staff to complete the 
investigation authorized by the Commission? As it currently stands, ALEC takes the position that 
is has no obligations unless and until the Staff obtains access to the relevant version of the Voter 
Gravity software. 
 
* * * * * 
 

ALEC remains committed to resolving this matter as quickly and as efficiently as possible, 
but it seeks the above information and clarifications to mitigate the burden of responding to CMD’s 
groundless Complaint. CMD has not alleged that any Maine legislator used ALEC CARE for any 
purpose whatsoever, let alone for impermissible campaign purposes. Moreover, the Complaint 
only alleges that Senator Stewart and Representative Harrington are members of ALEC, and there 
is no basis in the record to believe that any other legislators in Maine are members of ALEC. There 
is no evidence that—contrary to ALEC’s express conditions and instructions regarding ALEC 
CARE’s use—anyone ever misused the software for campaign purposes. On the other hand, 
however, the record is replete with evidence that ALEC took appropriate steps to ensure that ALEC 
CARE would be used as prescribed. 

 
ALEC continues to maintain that there are not sufficient grounds to believe that a violation 

may have occurred, and the Complaint should be dismissed—just as the Commission unanimously 
voted to dismiss the Complaint as to Senator Stewart and Representative Harrington and just as 
the Ohio Election Commission dismissed an identical CMD complaint. ALEC bears a significant 
burden in responding to CMD’s Complaint, in Maine as well as in at least ten other states, therefore 
it respectfully asks the Commission and Staff to provide further guidance and clarity regarding the 
investigation. This information will also be essential for any other provider of constituent 
management software in Maine, as they may soon face an investigation based on the grounds that 
they may have offered their software to an unnamed Maine legislator or candidate at a discount, 
even though there are no allegations that no one in the State used their software at any point. 

 
Nothing in this response should be interpreted as a waiver of any assertion of privilege, 

objection, defense, or argument that ALEC may have. In fact, ALEC preserves all privileges, 
objections, defenses, and/or arguments that it may have.  

 
 ALEC thanks the Commission and its Staff for their time and consideration.  

 
 

Sincerely, 

 
Jason Torchinsky 
Counsel to ALEC 
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November 30, 2021 
 
State of Maine Commission on Governmental Ethics and Election Practices 
Attn: Jonathan Wayne 
135 State House Station 
Augusta, ME 04333-0135 
Submitted via email to: Jonathan.Wayne@maine.gov 
RE: ALEC’s Response to the Commission Staff’s October 1, 2021 Letter 
 
 Mr. Wayne,  
 
 Thank you for your November 17, 2021 letter (“Staff Response”). As we stated in our 
October 29, 2021 correspondence (the “ALEC Request”), the American Legislative Exchange 
Council (“ALEC”) “remains committed to resolving this matter as quickly and as efficiently as 
possible, but it seeks . . . information and clarifications to mitigate the burden of responding to 
[the Center For Media and Democracy’s] groundless Complaint.”1 In particular, ALEC sought 
additional guidance on the standard by which the Commission authorized an investigation, the 
scope of that investigation, and the feasibility of such an investigation.2 While we appreciate the 
Staff Response, it did not address the majority of the questions and concerns raised in the ALEC 
Request.3 Consequently, without additional guidance from Commission Staff, ALEC is unable to 
respond to the Staff’s request for access to the ALEC Constituent Analytics Research Exchange 
(“ALEC CARE”) software. 
 
 ALEC respectfully asks the Staff to respond to each of the questions in the ALEC Request 
so that ALEC may formulate its own response. As demonstrated in the ALEC Request, there are 
fundamental issues concerning the Commission’s jurisdiction and whether it has the authority to 
initiate an investigation in this matter, and the Staff Response has not addressed them. For example, 
the ALEC Request asked whether “the Commission ha[s] the authority and/or jurisdiction to 
initiate an investigation” when “there are no allegations or evidence in the record that any other 
legislator in the state of Maine is a member of ALEC”?4 The Staff Response, however, states that 
“[a] majority of the Commission found that sufficient evidence had been received to warrant an 
investigation” because “[a]lthough Sen. Stewart and Rep. Harrington stated that they did not use 
the software, other ALEC members in Maine who were running for office in 2020 could have 

 
1 ALEC Request at 6. 
2 Id. at 1. 
3 ALEC is also concerned by the fact that the YouTube video of the Maine Commission on 
Governmental Ethics and Election Practices (the “Commission”) September 29, 2021 Hearing 
was made private after we submitted the ALEC Request. See 
https://www.youtube.com/watch?v=jzMwjf8uiN0. That video was a primary source in the ALEC 
Request, so making it nonpublic while simultaneously ignoring ALEC’s legitimate requests for 
information is deeply troubling. 
4 ALEC Request at 2. 
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used the ALEC CARE Software.”5 To reiterate, other than Senator Stewart and Representative 
Harrington, there is no allegation that any legislator in Maine is a member of ALEC. How can the 
allegation that ALEC may have made an impermissible contribution to a Maine legislator survive 
after the Commission dismissed the Complaint as to the only named Maine ALEC members? As 
it stands, the Commission initiated an investigation into a Virginia-based organization even though 
there are no longer any allegations that it has a presence in Maine. 
 
 The above example illustrates why ALEC cannot commit to voluntarily cooperate with the 
investigation, as there are genuine concerns about its legitimacy. ALEC bears a significant burden 
in responding to the Center for Media and Democracy’s Complaint, in Maine as well as in at least 
ten other states. Therefore, ALEC respectfully asks the Commission and Staff to provide further 
guidance and clarity regarding the investigation. Once these issues are addressed, and if the 
Commission has established its jurisdiction and authority in this matter, then ALEC will finally 
have sufficient information to be able to respond to the Staff’s October 1, 2021 letter. 
 
* * * * * 
 

ALEC continues to maintain that there are insufficient grounds to believe that a violation 
may have occurred, and the Complaint should be dismissed—just as the Commission unanimously 
voted to dismiss the Complaint as to Senator Stewart and Representative Harrington, and just as 
the Minnesota Campaign Finance Board, Ohio Election Commission, and Texas Ethics 
Commission dismissed identical CMD complaints.6  

 
Nothing in this response should be interpreted as a waiver of any assertion of privilege, 

objection, defense, or argument that ALEC may have. In fact, ALEC preserves all privileges, 
objections, defenses, and/or arguments that it may have.  

 
 ALEC thanks the Commission and its Staff for their time and consideration.  

 
 

Sincerely, 

 
Jason Torchinsky 
Counsel to ALEC 

 
5 Staff Response at 1 (emphasis added). 
6 Further details will be provided in forthcoming correspondence. 
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CONFIDENTIAL 
 

September 17, 2021 
 
State of Maine Commission on Governmental Ethics and Election Practices 
Attn: Jonathan Wayne 
135 State House Station 
Augusta, ME 04333-0135 
Submitted via email to: Jonathan.Wayne@maine.gov 
RE: ALEC’s Response to the Center for Media and Democracy’s Complaint 
 
 Mr. Wayne,  
 

We represent the American Legislative Exchange Council, Inc. (“ALEC”) in responding 
to the Complaint filed by the Center for Media and Democracy (“CMD”) with your office on July 
23, 2021. On August 18, 2021, you informed ALEC that the State of Maine Commission on 
Governmental Ethics and Election Practices (the “Commission”) is “tentatively scheduled to 
consider whether to conduct an investigation into the complaint” and that ALEC may respond to 
the “alleg[ations] that ALEC knowingly made in-kind contributions of voter management software 
(ALEC CARE) to legislative candidates in Maine that may have violated contribution limits and 
restrictions.” For the reasons stated below, the Commission should dismiss the Complaint and not 
initiate an investigation because there are not “sufficient grounds for believing that a violation may 
have occurred.” See 21-A M.R.S. § 1003(2). 

 
SUMMARY OF FACTS 

 
ALEC is a nonpartisan organization with a voluntary membership of state legislators who 

are dedicated to the principles of limited government, free markets, and federalism. It has existed 
for almost 50 years. Under the Internal Revenue Code, it is tax-exempt as an educational 501(c)(3) 
organization. ALEC’s mission and activities are listed on its publicly available website, 
www.alec.org, and ALEC does not intervene in election campaigns. Senator Harold “Trey” 
Stewart III and Representative Matthew Harrington are members of ALEC. 

 
Among the activities and information made available to ALEC’s members is a data-

software resource entitled ALEC Constituent Analytics Research Exchange (“ALEC CARE”). As 
a condition of using the software, ALEC prohibits usage for election-campaign purposes. The 
Complaint acknowledges that Complainants do not know whether Senator Stewart or 
Representative Harrington ever used the software.  

 
Attached to this response is an affidavit from ALEC’s Manager of Legislative Membership 

and Engagement. This affidavit confirms that neither Senator Stewart nor Representative 
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Harrington used ALEC CARE for campaign purposes, nor did they use ALEC CARE at all during 
the period when the 2020 election cycle took place.  

 
LEGAL DISCUSSION 

 
In Maine, a “corporation . . . may not make contributions to a candidate in support of the 

candidacy of one person” that exceed certain amounts when that candidate is a traditionally 
financed candidate. 21-A M.R.S. § 1015(2). If a candidate chooses to receive public campaign 
funding under the Maine Clean Election Act, however, then the candidate may not accept any 
contributions. 21-A M.R.S. § 1125(6). A “contribution” may be “[a] gift, subscription, loan, 
advance or deposit of money or anything of value,” M.R.S. § 1012(2)(A)(1), and “the provision 
of any goods or services without charge or at a charge that is less than the usual and customary 
charge for such goods or services is an in-kind contribution,” 94-270 C.M.R. Ch. 1, § 6(4). 
Critically, to be a “contribution” it must be “made for the purpose of influencing the nomination 
or election of any person to state, county or municipal office,” 21-A M.R.S. § 1012(2)(A)(1) 
(emphasis added), with “‘[i]nfluence’ mean[ing] to promote, support, oppose or defeat,” 21-A 
M.R.S. § 1012(4-A). Thus, there must be a connection between any expenditure or contribution 
and an election campaign to be considered a “contribution” under Maine law. 

 
Consequently, the provision of Maine law regarding the promotion or defeat of an 

individual campaigning for office limits the statute’s reach. For example, CMD alleges that 
ALEC’s disclaimer prohibiting legislators from using ALEC CARE for campaign purposes 
“do[es] nothing to reduce [ALEC CARE’s] campaign value.” Compl. ¶ 30. But this is wrong as a 
matter of law. By making ALEC CARE available to legislative members on the express condition 
that they do not use the software for campaign purposes, ALEC prevents this membership benefit 
from transforming into an in-kind contribution. See, e.g., McCutcheon v. FEC, 572 U.S. 185, 193 
n.2 (2014) (stating that the federal base and aggregate contribution limits apply to committees that 
make contributions to candidates, but not to committees that only make independent expenditures); 
SpeechNow.org. v. FEC, 599 F.3d 686, 692, 695–96 (D.C. Cir. 2010) (en banc) (holding that while 
the First Amendment permits Congress to impose limits on contributions to committees that make 
contributions to candidates, it nonetheless prohibits contribution limits imposed on political 
committees that make only independent expenditures). Money, like data, may be fungible. But the 
purpose, usage, and conditions imposed on money and data by ALEC make all the difference under 
the law.  

 
The Complaint acknowledges this limitation. The mere provision of (what the Complaint 

calls) “voter management software” is not a violation of Maine law. Rather, Maine law is violated 
if a contribution is given “to support election campaigns.” Compl. ¶ 30. The Complaint further 
underscores this point noting that if either Senator Stewart or Representative Harrington used the 
software “to support his campaign, he received an in-kind contribution.” Id. at ¶¶ 31–32 (emphasis 
added). Of course, the inverse of this argument is if ALEC made the software available to 
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legislative members only on the condition that the members use the software for constituent 
relationship management purposes—and not campaign purposes—then it has not violated the law. 
 
 Moreover, the provision that defines “an in-kind contribution” states that “[a] commercial 
vendor that has provided a discount to a candidate or political committee because of a defect in 
performance or other business reason has not made a contribution if the vendor grants 
substantially similar discounts to other customers in the ordinary course of the vendor’s 
business.” 94-270 C.M.R. Ch. 1, § 6(4)(A) (emphasis added). This exception is in accord with 
federal law. See, e.g., FEC A.O. 2018-11 at 1, 3 (stating that it would not be a prohibited in-kind 
contribution for Microsoft “to offer a package of enhanced online account security services at no 
additional charge on a nonpartisan basis to its election-sensitive customers, including federal 
candidates and national party committees” since it “would be providing such services based on 
commercial and not political considerations, in the ordinary course of its business, and not merely 
for promotional consideration or to generate goodwill”); id. at 4 (“Indeed, a corporation ‘may 
charge different fees to political committee clients than it charges to non-political clients,’ with no 
in-kind contribution resulting, as long as ‘any variation in fees will be based on business 
considerations and will not be based on political considerations.’” (quoting FEC A.O. 2018-05 at 
5)).  
 

As discussed more fully in Part I below, making ALEC CARE available as a benefit not 
only increases the likelihood that a potential member will join ALEC, but using ALEC CARE 
enhances the worth of ALEC’s membership to all members. For example, a legislator member can 
use ALEC CARE to gather feedback on upcoming or potential legislation and then share that data 
with other ALEC members. Such information amplifies the effectiveness of ALEC’s discussions 
about its initiatives and increases the overall likelihood of their success. Consequently, even 
though ALEC is a nonprofit, the value proposition of ALEC CARE is akin to the commercial 
offerings in the for-profit scenarios above.  
 

ALEC HAS NOT MADE ANY CONTRIBUTIONS 
 
The Complaint essentially claims that ALEC ran afoul of Maine’s campaign finance laws 

because providing ALEC CARE to its members allegedly constituted an in-kind campaign 
contribution that exceeded relevant contribution limits. However, the Complaint fails to provide 
any evidence that any member ever used ALEC CARE for campaign purposes or that ALEC 
members like Senator Stewart and Representative Harrington accepted or used ALEC CARE. In 
this case, neither member has ever used ALEC CARE for campaign purposes. Moreover, neither 
Senator Stewart nor Representative Harrington used ALEC CARE at any point during the period 
when the 2020 election cycle occurred. Even if they had, there can be no violation of Maine law 
unless such software—contrary to ALEC’s express conditions and instructions regarding ALEC 
CARE’s use—were used for campaign purposes. There is no evidence or allegation that any 
member used ALEC CARE for that purpose. Accordingly, ALEC made no contribution at all, let 
alone an illegal corporate contribution. 
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Before discussing why the allegations in the Complaint are insufficient to state a violation, 

we note that this is not the first time CMD has filed a complaint against ALEC. CMD has filed 
nearly identical complaints with the relevant campaign finance authorities in multiple states. Decl. 
of Gillham ¶ 14. CMD jointly filed several of these complaints with Common Cause, who also 
joined CMD in similar attacks lodged against ALEC before the Internal Revenue Service. Decl. of 
Gillham ¶ 15; Compl. ¶ 3; Ex. 1 at 1. These complaints evidence a concerted campaign to harass 
ALEC, as well as a pattern of less than reputable tactics. For example, the Complaint mentions 
that Minnesota’s Campaign Finance and Public Disclosure Board previously found “that ‘ALEC’s 
primary purpose is the passage of state legislation in the various states and that all of its wide-
ranging activities are in support of this primary purpose.’” Compl. ¶ 5. CMD spins that past finding 
as evidence that ALEC is improperly engaging in political activities. What it actually 
demonstrates, however, is CMD’s lack of transparency. Here is the whole sentence with omitted 
portions in bold:  
 

Although the evidence supports a conclusion that ALEC’s 
primary purpose is the passage of state legislation in the various 
states and that all of its wide-ranging activities are in support of this 
primary purpose, such a conclusion is not sufficient to further 
conclude that ALEC’s activities are for the purpose of 
influencing legislative action in this state as the definition of 
principal requires. 
 

Ex. 3 at 6 (italics in the original). The very same sentence cited by the Complaint effectively 
concludes that Minnesota’s Board must dismiss that complaint. See Ex. 3. Furthermore, 
Minnesota’s Board found that the nexus between an ALEC employee’s work supporting its 
mission, and that “some future hypothetical communication with a Minnesota legislator” is 
insufficient for ALEC to qualify as a lobbyist. See id. at 5. 
 

Moreover, CMD did not disclose that Common Cause was the one who filed that 
complaint, which similarly asserted groundless allegations that ALEC violated lobbying laws. See 
id. In fact, like the Complaint here, Minnesota’s Board noted that the allegations that Common 
Cause made and referenced in Exhibit 3 were “more of a general nature” and referenced ALEC’s 
activities nationwide, rather than its activities in Minnesota. Id. at 1. Similarly, the Minnesota 
Board found that “the Minnesota complaint [wa]s a derivation of a complaint on the same subject 
that Common Cause filed with the Internal Revenue Service,” which is precisely the situation with 
the complaint submitted to this Commission. See id. Because CMD and Common Cause have 
joined forces to file similar (and similarly baseless) complaints in multiple states—like the 
Complaint at issue here—their claims depend on substantially similar, and equally ineffective, 
arguments that they have recycled since 2012. For example, although the Complaint alleges that 
ALEC has violated IRS rules, Compl. ¶ 6, it does not mention that the IRS has refrained from 
initiating any investigation against ALEC (to ALEC’s knowledge), nor has ALEC received any 
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notice from the IRS that its tax-exempt status is in jeopardy, despite the 2012 Common Cause IRS 
complaint and the supplemental submissions filed by both CMD and Common Cause. See id.; Ex. 
1 at 1 n.1.  

 
Accordingly, the Commission should dismiss the Complaint for failing to allege sufficient 

grounds to believe that a violation may have occurred.  
 

I. ALEC CARE Is Only Available to Members for Non-Campaign Purposes.  
 

ALEC is “the largest nonpartisan, voluntary membership organization of state legislators 
dedicated to the principles of limited government, free markets and federalism.”1 Its legislative 
members include members of both the Republican and Democratic parties, and ALEC also has 
private sector members who include both for-profit and non-profit corporations. With this 
inclusive array of stakeholders, ALEC serves as a forum for the robust debate of ideas and policies, 
and it has left its mark on the marketplace of ideas for the past five decades.2  

 
In furtherance of its mission, ALEC remains committed to the ideological diversity of its 

membership and to hearing all sides of a debate.3 For example, both Republicans and Democrats 
have served as ALEC State Chairs.4 Additionally, through participation in ALEC, business leaders 
are able to express their policy concerns to legislators, and legislators from one state can share 
their experiences with certain policies with legislators from other states. As such, “ALEC provides 
its public and private sector members with a unique opportunity to work together to develop 
policies and programs that effectively promote the Jeffersonian principles of free markets, limited 
government, federalism, and individual liberty.” Ex. 2. ALEC therefore serves as the critical forum 
in this Nation’s Public Square.  

 
ALEC did not simply come by its legislative members. Rather, for the past several years, 

ALEC has assiduously built its membership base, attracting new members across the country.5 
Part of this effort has included providing its members with benefits, as well as studies and 
educational forums, while keeping the cost of membership low. One of these benefits is ALEC 
CARE, which helps members “keep track of constituent research and engagement to better serve 
[their] community.” Ex. 7. It is critical for legislative members to actively engage with their 
constituents about current and potential legislation, and ALEC CARE enables legislative members 
to communicate more effectively with them about such issues. As a result, ALEC CARE benefits 
ALEC’s entire membership, because legislative members are able to share what they’ve learned 

 
1 See Br. of Amicus Curiae at 1, Americans for Prosperity Foundation, et al. v. Bonta, Nos. 19-
251, 19-255 (U.S. March 1, 2021) (hereinafter, “AFP Brief”).  
2 See id.  
3 See id. at 7–8. 
4 See id. at 8. 
5 See AFP Brief at 7. 
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from their constituents with the other ALEC members, and it also benefits legislative members’ 
constituents, as it helps legislative members share what they’ve learned about “policies and 
programs that effectively promote the Jeffersonian principles of free markets, limited government, 
federalism, and individual liberty.” See Ex. 2. ALEC CARE therefore is a powerful tool used to 
advance these ideals and further relevant legislation. 
 

II. ALEC Prohibits Its Members from Using ALEC CARE for Campaign 
Purposes.  
 
A. ALEC Advises Its Members that They Cannot Use ALEC CARE for 

Campaign-Related Purposes.  
 

The ALEC CARE software program assists legislators in communicating with their 
constituents and acquiring a better understanding of what motivates the residents of a legislator’s 
district.6 The software includes several tools that allow a legislator to “track district events, and 
solicit direct feedback from constituents with customized surveys through text messaging and 
automated phone calls.”7  

 
ALEC also provides its members with training on the ALEC CARE software as well as 

consistent technical support.8 Importantly, in all its training videos, ALEC shows the ALEC CARE 
login page, which reads:  
 

ALEC CARE is a constituency management system that helps 
members better understand and communicate with constituents.  
 
By signing in, you agree this system will not be used for any 
campaign related purpose.9 

 

 
6 LEGISLATIVE MEMBERSHIP, https://www.alec.org/membership-type/legislative-membership/ 
(last visited September 13, 2021). 
7 Id. 
8 Id. 
9 WHAT IS A DIGITAL CONSTITUENCY SERVICE, at 0:41–0:43, 
https://www.youtube.com/watch?v=uoBF9a4_ue8 (last visited Sept. 13, 2021); WHAT IS ALEC 
CARE?, at 0:12–0:14, https://www.youtube.com/watch?v=sbOpHimIm0s (last visited Sept. 13, 
2021); see also ALEC CARE SMS, at 0:03–0:14 
https://www.alec.org/app/uploads/2018/07/CARE-Video-SMS.mp4 (last visited Sept. 13, 2021); 
ALEC CARE TAGS, at 0:02–0:14; https://www.alec.org/app/uploads/2018/07/CARE-Video-
Tags.mp4 (last visited Sept. 13, 2021); ALEC CARE DATA, at 0:02–0:15, 
https://www.alec.org/app/uploads/2018/07/CARE-Video-Data.mp4 (last visited Sept. 13, 2021).  
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ALEC requires each legislative member to go through this page before accessing the 
constituency service functions.  

 
ALEC’s Manager of Legislative Membership & Engagement, and the one responsible for 

the ALEC CARE platform, Aaron Gillham, provides training to legislators on how to use the 
ALEC CARE software. Decl. of Gillham ¶ 9. During his tenure as the Manager of Legislative 
Membership & Engagement, Mr. Gillham has provided approximately 150 trainings. Id. at ¶ 10. 
During these training sessions, Mr. Gillham consistently and repeatedly emphasizes to the 
legislators that they cannot use ALEC CARE for any campaign related purpose. Id. at ¶ 11. While 
demonstrating how the software functions, Mr. Gillham shows the legislators the login page for 
the software and consistently highlights the language: “By signing in, you agree this system will 
not be used for any campaign related purpose.” Id. at ¶ 12.  

 
B. The Complaint Does Not Allege that ALEC Made any Contribution, as 

Defined Under Maine Law.  
 

The Complaint never alleges that ALEC gave ALEC CARE to a legislator “for the purpose 
of influencing the nomination or election of any person to state, county or municipal office.” The 
Complaint uses conclusory language, e.g., ALEC “knowingly made an illegal in-kind campaign 
contribution,” but never alleges that ALEC gave the software to help Senator Stewart and 
Representative Harrington in their elections. See Compl. ¶ 29. Instead, the Complaint meekly 
alleges that, in Complainants’ estimation, the ALEC CARE software has features that could be 
helpful for electioneering purposes. See id. at ¶ 19. But then the Complaint alleges that ALEC 
provided the software to Senator Stewart and Representative Harrington “as a benefit of their 
membership[]” not to benefit their campaigns. Id. at ¶ 20. And the Complaint admits they “do not 
possess sufficient information to determine if [Senator Stewart and Representative Harrington] 
used it for their campaigns.” Id. (emphasis added). The Complaint never alleges that ALEC gave 
the software to Senator Stewart or Representative Harrington to promote their candidacies or 
defeat their opponent. Thus, the Complaint is based on speculation. Because the allegations of a 
legal violation are no more than conjecture based on how ALEC CARE might be misused (despite 
ALEC’s express conditions and instructions not to use it for campaign purposes), the complaint 
must be dismissed. 

 
Simply put, the Complaint cannot allege a legally sufficient violation. ALEC repeatedly 

told members that they could not use the software for electioneering or campaign purposes. In 
addition to affirming that they would not use ALEC CARE for campaign purposes before 
accessing the software, ALEC members are reminded of the prohibition during trainings and 
throughout the onboarding process when they become members. Furthermore, Senator Stewart 
and Representative Harrington did not even access the ALEC CARE software during the period 
when the 2020 election cycle occurred. Accordingly, the Commission should dismiss the 
Complaint and it should not initiate an investigation. 
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C. ALEC Members, Senator Stewart and Representative Harrington, Have 
Not Accessed or Used the ALEC CARE Software.  
 

Because ALEC has the capability to provide technical support to each of its members, 
ALEC can determine who creates an account. Furthermore, the users of the software typically 
leave a digital trail when users login and use the software. Thus, ALEC is also able to ascertain 
who is using the software. Decl. of Gillham ¶¶ 3–4.  

 
Mr. Gillham has reviewed the ALEC CARE software logs. Id. at ¶¶ 5, 7. Upon review, he 

was able to determine that Representative Harrington created an ALEC CARE account, but Mr. 
Gillham affirms that it appears that Representative Harrington never used the software because 
there is no trace of his logging into the software program and using it. Id. at ¶¶ 7–8. 

 
Mr. Gillham was also able to determine that Senator Stewart created an ALEC CARE 

account. Id. at ¶ 5. Mr. Gillham ascertained that Senator Stewart used the ALEC CARE software 
to a limited extent, and his last use was in June 2017. Id. at ¶ 6. It therefore appears that to the 
extent that Mr. Stewart used the ALEC CARE software, he did so as a member of Maine’s House 
of Representatives rather than as a member of Maine’s Senate.10 Mr. Gillham affirms that there is 
no indication that Senator Stewart used ALEC CARE for anything other than constituent 
relationship management. 

 
CONCLUSION 

 
For the foregoing reasons, this Commission should dismiss the Complaint and not initiate 

an investigation. 
 
Nothing in this response should be interpreted as a waiver of any assertion of privilege, 

objection, defenses, or arguments that ALEC may have. In fact, ALEC preserves all privileges, 
objections, defenses, or arguments that it may have.  

 
 ALEC thanks the Commission for its time and consideration.  

 
 

Sincerely, 

 
Jason Torchinsky 

 
10 See Senator Trey Stewart, https://mesenategop.com/senator-trey-stewart/ (last visited Sept. 15, 
2021). 
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Counsel to ALEC11 

 
11 Although I am not admitted to practice law in the State of Maine, it is my understanding that the 
Maine Rules of Professional Conduct 5.5(c)(4) permit an out-of-state lawyer to practice law before 
this tribunal when the subject-matter before the Commission is one that is reasonably related to 
the attorney’s home practice. I have practiced political law for 20 years and am a partner at a law 
firm that is considered a political law boutique firm. If, however, this Commission deems that I 
must have local counsel in order to comply with Maine’s rules regarding the practice of law, please 
let me know and we will make those arrangements promptly.  
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Title 21-A Maine Revised Statutes  

§ 1003. Investigations by commission 
 
 

… 

2.  Investigations requested.   A person may apply in writing to the commission requesting an 
investigation as described in subsection 1. The commission shall review the application and shall 
make the investigation if the reasons stated for the request show sufficient grounds for believing 
that a violation may have occurred. 

 
… 

§ 1004-A. Penalties  
 
 

The commission may assess the following penalties in addition to the other monetary sanctions 
authorized in this chapter. 

 
… 

2. Contribution in excess of limitations.  A person that accepts or makes a contribution that 
exceeds the limitations set out in section 1015, subsections 1 and 2 may be assessed a penalty 
of no more than the amount by which the contribution exceeded the limitation. 

 
… 

§ 1012. Definitions 
 
 

As used in this subchapter, unless the context otherwise indicates, the following terms have the 
following meanings. 

 
… 

2.  Contribution.   The term “contribution:” 

A.  Includes: 

(1)  A gift, subscription, loan, advance or deposit of money or anything of value made 
for the purpose of influencing the nomination or election of any person to state, county 
or municipal office or for the purpose of liquidating any campaign deficit of a 
candidate, except that a loan of money to a candidate by a financial institution in this 
State made in accordance with applicable banking laws and regulations and in the 
ordinary course of business is not included; 

(2)  A contract, promise or agreement, express or implied, whether or not legally 
enforceable, to make a contribution for such purposes; 

(3)  Funds received by a candidate or a political committee that are transferred to the 
candidate or committee from another political committee or other source; and 
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(4)  The payment, by any person other than a candidate or a political committee, of 
compensation for the personal services of other persons that are provided to the 
candidate or political committee without charge for any such purpose; and 

 
… 

4-A.  Influence.   “Influence” means to promote, support, oppose or defeat. 
 

… 

§ 1015. Limitations on contributions and expenditures  
 
 
 

… 

2. Contributions by party committees and political action committees.   Except as  provided in 
paragraph A, a party committee under section 1013-A, subsection 3, a political  action committee 
and any other committee may not make contributions to a candidate. 

A.  A party committee under section 1013-A, subsection 3, a leadership political action  
committee, a separate segregated fund committee, a caucus political action committee  and any 
other political action committee may make contributions to a candidate in  support of the 
candidacy of one person aggregating no more than the amount that an  individual may 
contribute to that candidate under subsection 1, except that the  committee may not make any 
monetary contributions to a candidate using funds that  derive, in whole or in part, from a 
business entity. Nothing in this paragraph prohibits  a separate segregated fund committee that 
receives nonmonetary contributions from a  business entity under section 1056-D, subsection 
2, paragraph A from making  monetary contributions to a candidate within the limits described 
in this paragraph. 

 
… 

§ 1017. Reports by candidates 
 
 

… 

5. Content.   A report required under this section must contain the itemized accounts of 
contributions received during that report filing period, including the date a contribution was 
received, and the name, address, occupation, principal place of business, if any, and the amount of 
the contribution of each person who has made a contribution or contributions aggregating in 
excess of $50. The report must contain the itemized expenditures made or authorized during the 
report filing period, the date and purpose of each expenditure and the name and address of each 
payee and creditor and any refund that a payee has made to the candidate or an agent of the 
candidate. If the payee is a member of the candidate’s household or immediate family, the 
candidate shall disclose the candidate’s relationship to the payee in a manner prescribed by the 
commission. The report must contain a statement of any loan to a candidate by a financial 
institution in connection with that candidate’s candidacy that is made during the period covered by 
the report, whether or not the loan is defined as a contribution under section 1012, subsection 2, 
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paragraph A. The candidate and the treasurer are jointly and severally responsible for the timely 
and accurate filing of each required report. 

 
… 

§ 1125. Terms of participation 
 
 

… 

6. Restrictions on contributions and expenditures for certified candidates.   After certification, 
a candidate must limit the candidate’s campaign expenditures and obligations, including 
outstanding obligations, to the revenues distributed to the candidate from the fund and may not 
accept any contributions unless specifically authorized by the commission. Candidates may also 
accept and spend interest earned on fund revenues in campaign bank accounts. All revenues 
distributed to a certified candidate from the fund must be used for campaign-related purposes. The 
candidate, the treasurer, the candidate’s committee authorized pursuant to section 1013-A, 
subsection 1 or any agent of the candidate and committee may not use these revenues for any but 
campaign-related purposes. The candidate, the treasurer, the candidate’s committee authorized 
pursuant to section 1013-A, subsection 1 or any agent of the candidate and committee may not use 
these revenues for post-election parties. This section does not prohibit a candidate from using 
personal funds for post-election parties as governed by rules of the commission. The commission 
shall publish guidelines outlining permissible campaign-related expenditures. 

 
… 
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Code of Maine Rules 94-270 

Chapter 1 PROCEDURES 
 
 

… 
 

SECTION 6.  CONTRIBUTIONS AND OTHER RECEIPTS   
 

… 

4.  Unless specifically exempted under Title 21-A M.R.S.A. §§ 1012 and 1052 or this section, 
the provision of any goods or services without charge or at a charge that is less than the usual 
and customary charge for such goods or services is an in-kind contribution. Examples of such 
goods and services include, but are not limited to: equipment, facilities, supplies, personnel, 
advertising, and campaign literature. If goods or services are provided at less than the usual 
and customary charge, the amount of the in-kind contribution is the difference between the 
usual and customary charge and the amount charged the candidate or political committee.    

A.  A commercial vendor that has provided a discount to a candidate or political committee 
because of a defect in performance or other business reason has not made a contribution if 
the vendor grants substantially similar discounts to other customers in the ordinary course 
of the vendor's business.   

B.  If a candidate is a public official who is provided a vehicle for transportation by a 
public entity for the purpose of conducting official duties, the use of such vehicle for 
campaign purposes is considered to be an in-kind contribution to the candidate from the 
public entity unless the candidate reimburses the public entity for the use of the vehicle.   

 
… 
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