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Formal Contract Provisions and Requirements 
For Child Nutrition Programs 

 
Disclaimer: This document is subject to revision. It is a guidance document and may not contain every 
requirement that pertains to a contract. 

All contracts must contain provisions set forth in 2 CFR 200.318-.326 and Appendix II in 2 CFR 200 as 
applicable. Consult with your LEA to determine if there are additional local requirements to be included 
as well.  
 

• Remedies: Contracts for more than the Federal simplified acquisition threshold, must address 
administrative, contractual, or legal remedies in instances where contractors violate or breach 
contract terms, and provide for such sanctions and penalties as appropriate. 
 

• Termination: Contracts in excess of $10,000 must address termination for cause and for 
convenience by the non-Federal entity including the manner by which it will be affected and the 
basis for settlement. 
 

• Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all 
contracts awarded by the non-Federal entity in excess of $100,000 that involve the employment of 
mechanics or laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as 
supplemented by Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, 
each contractor must be required to compute the wages of every mechanic and laborer on the basis 
of a standard work week of 40 hours. Work in excess of the standard work week is permissible 
provided that the worker is compensated at a rate of not less than one and a half times the basic 
rate of pay for all hours worked in excess of 40 hours in the work week. The requirements of 40 
U.S.C. 3704 are applicable to construction work and provide that no laborer or mechanic must be 
required to work in surroundings or under working conditions which are unsanitary, hazardous or 
dangerous. These requirements do not apply to the purchases of supplies or materials or articles 
ordinarily available on the open market, or contracts for transportation or transmission of 
intelligence. 
 

• Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-
1387), as amended—Contracts and subgrants of amounts in excess of $150,000 must contain a 
provision that requires the non-Federal award to agree to comply with all applicable standards, 
orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal 
Water Pollution Control Act as amended (33 U.S.C. 1251-1387). Violations must be reported to the 
Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA). 

 

• Buy American Statement - Contractor must comply with the William F. Goodling Child Nutrition 
Reauthorization Act of 1998 (Buy American Act -7 CFR 210.21) which requires schools and 
institutions participating in the National School Lunch Program (NSLP) and School Breakfast Program 
(SBP) in the contiguous United States to purchase, to maximum extent practicable, domestic 
commodities or products for use in meals served under the NSLP and SBP. Buy American - (1) 
Definition of domestic commodity or product. In this paragraph, the term ‘domestic commodity or 
product’ means—(i) An agricultural commodity that is produced in the United States; and (ii) A food 
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product that is processed in the United States substantially using agricultural commodities that are 
produced in the United States. 

 

• Federal and Maine Nondiscrimination Statements - Selected Prime Vendor shall comply with 
applicable federal, state, and local Civil Rights laws.  

In accordance with Federal civil rights law and U.S. Department of Agriculture (USDA) civil rights 
regulations and policies, the USDA, its Agencies, offices, and employees, and institutions 
participating in or administering USDA programs are prohibited from discriminating based on race, 
color, national origin, sex, disability, age, or reprisal or retaliation for prior civil rights activity in any 
program or activity conducted or funded by USDA.   

  
Persons with disabilities who require alternative means of communication for program information 
(e.g. Braille, large print, audiotape, American Sign Language, etc.), should contact the Agency (State 
or local) where they applied for benefits.  Individuals who are deaf, hard of hearing or have speech 
disabilities may contact USDA through the Federal Relay Service at (800) 877-8339.  Additionally, 
program information may be made available in languages other than English. 

  
To file a program complaint of discrimination, complete the USDA Program Discrimination 
Complaint Form, (AD-3027) found online at: http://www.ascr.usda.gov/complaint_filing_cust.html, 
and at any USDA office, or write a letter addressed to USDA and provide in the letter all of the 
information requested in the form. To request a copy of the complaint form, call (866) 632-9992. 
Submit your completed form or letter to USDA by:  

  
(1)     mail: U.S. Department of Agriculture  

            Office of the Assistant Secretary for Civil Rights  
            1400 Independence Avenue, SW  
            Washington, D.C. 20250-9410;  
  

(2)      fax: (202) 690-7442; or  
  

(3)      email: program.intake@usda.gov. 
  

This institution is an equal opportunity provider. 
 
The Maine Human Rights Act prohibits discrimination because of race, color, sex, sexual orientation, 
age, physical or mental disability, genetic information, religion, ancestry or national origin. 
Complaints of discrimination must be filed at the office of the Maine Human Rights Commission, 51 
State House Station, Augusta, Maine 04333-0051. If you wish to file a discrimination complaint 
electronically, visit the Human Rights Commission website 
at https://www.maine.gov/mhrc/file/instructions and complete an intake questionnaire. Maine is 
an equal opportunity provider and employer. 

 

• Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts 
that meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 must 
include the equal opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive 
Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., 
p. 339), as amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal 

https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.ocio.usda.gov%2Fsites%2Fdefault%2Ffiles%2Fdocs%2F2012%2FComplain_combined_6_8_12.pdf&data=02%7C01%7CPaula.Nadeau%40maine.gov%7C37538e69344f464cd0ed08d79066d3e2%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637136643619496071&sdata=ULYop6GmbBiM89oXQayx%2BrJ2fdGHc5O5VmvA6kyoOAA%3D&reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.ocio.usda.gov%2Fsites%2Fdefault%2Ffiles%2Fdocs%2F2012%2FComplain_combined_6_8_12.pdf&data=02%7C01%7CPaula.Nadeau%40maine.gov%7C37538e69344f464cd0ed08d79066d3e2%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637136643619496071&sdata=ULYop6GmbBiM89oXQayx%2BrJ2fdGHc5O5VmvA6kyoOAA%3D&reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.ascr.usda.gov%2Fcomplaint_filing_cust.html&data=02%7C01%7CPaula.Nadeau%40maine.gov%7C37538e69344f464cd0ed08d79066d3e2%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637136643619506029&sdata=i%2Bcfze%2BRy6wmgD8g7f51pbmmqKZa57B%2Brefe2BX%2BIi8%3D&reserved=0
mailto:program.intake@usda.gov
https://www.maine.gov/mhrc/file/instructions
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Employment Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal 
Contract Compliance Programs, Equal Employment Opportunity, Department of Labor.” 
 

• Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the 
definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient wishes 
to enter into a contract with a small business firm or nonprofit organization regarding the 
substitution of parties, assignment or performance of experimental, developmental, or research 
work under that “funding agreement,” the recipient or subrecipient must comply with the 
requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and Small 
Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and any 
implementing regulations issued by the awarding agency. 
 

• Procurement of recovered materials §200.322 - A non-Federal entity that is a state agency or 
agency of a political subdivision of a state and its contractors must comply with section 6002 of 
the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act. The 
requirements of Section 6002 include procuring only items designated in guidelines of 
the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest percentage 
of recovered materials practicable, consistent with maintaining a satisfactory level of competition, 
where the purchase price of the item exceeds $10,000 or the value of the quantity acquired during 
the preceding fiscal year exceeded $10,000; procuring solid waste management services in a 
manner that maximizes energy and resource recovery; and establishing an affirmative procurement 
program for procurement of recovered materials identified in the EPA guidelines. 
[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75885, Dec. 19, 2014] 
 

• Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program legislation, 
all prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a 
provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as 
supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions 
Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with 
the statute, contractors must be required to pay wages to laborers and mechanics at a rate not less 
than the prevailing wages specified in a wage determination made by the Secretary of Labor. In 
addition, contractors must be required to pay wages not less than once a week. The non-Federal 
entity must place a copy of the current prevailing wage determination issued by the Department of 
Labor in each solicitation. The decision to award a contract or subcontract must be conditioned 
upon the acceptance of the wage determination. The non-Federal entity must report all suspected 
or reported violations to the Federal awarding agency. The contracts must also include a provision 
for compliance with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by 
Department of Labor regulations (29 CFR Part 3, “Contractors and Subcontractors on Public Building 
or Public Work Financed in Whole or in Part by Loans or Grants from the United States”). The Act 
provides that each contractor or subrecipient must be prohibited from inducing, by any means, any 
person employed in the construction, completion, or repair of public work, to give up any part of the 
compensation to which he or she is otherwise entitled. The non-Federal entity must report all 
suspected or reported violations to the Federal awarding agency. 
 

• Contracting With Small And Minority Businesses, Women’s Business Enterprises, And Labor 
Surplus Area Firms - The non-Federal entity must take all necessary affirmative steps to assure that 
minority businesses, women's business enterprises, and labor surplus area firms are used when 
possible. Affirmative steps must include: 

https://www.ecfr.gov/cgi-bin/text-idx?SID=abed1a6e97a811e03dda01bf20ff5f57&mc=true&node=se37.1.401_12&rgn=div8
https://www.law.cornell.edu/cfr/text/2/200.322
https://www.law.cornell.edu/cfr/text/2/200.322
https://www.law.cornell.edu/cfr/text/2/200.322
https://www.law.cornell.edu/cfr/text/2/200.322
https://www.law.cornell.edu/topn/solid_waste_disposal_act
https://www.law.cornell.edu/cfr/text/40/part-247
https://www.law.cornell.edu/rio/citation/78_FR_78608
https://www.law.cornell.edu/rio/citation/79_FR_75885
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(1) Placing qualified small and minority businesses and women's business enterprises on solicitation 
lists; 
(2) Assuring that small and minority businesses, and women's business enterprises are solicited 
whenever they are potential sources; 
(3) Dividing total requirements, when economically feasible, into smaller tasks or quantities to 
permit maximum participation by small and minority businesses, and women's business enterprises; 
(4) Establishing delivery schedules, where the requirement permits, which encourage participation 
by small and minority businesses, and women's business enterprises; 
(5) Using the services and assistance, as appropriate, of such organizations as the Small Business 
Administration and the Minority Business Development Agency of the Department of Commerce; 
and 
(6) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps listed 
in paragraphs (1) through (5) of this section. 
 

• Cooperative Agreements “Piggybacking” (if allowing) – If the contract allows for an SFA to 
piggyback on an existing contract, the solicitation and contract must include language for the 
addition of parties and specified applicable limits. (dollar value/number of additional parties) SP 05-
2017 

 
The following provisions are required for cost-reimbursable contracts: 

• Allowable costs will be paid from the nonprofit school food service account to the contractor 
net of all discounts, rebates and other applicable credits accruing to or received by the 
contractor or any assignee under the contract, to the extent those credits are allocable to the 
allowable portion of the costs billed to the school food authority; 

• The contractor must separately identify for each cost submitted for payment to the school food 
authority the amount of that cost that is allowable (can be paid from the nonprofit school food 
service account) and the amount that is unallowable (cannot be paid from the nonprofit school 
food service account); or 

• The contractor must exclude all unallowable costs from its billing documents and certify that 
only allowable costs are submitted for payment and records have been established that 
maintain the visibility of unallowable costs, including directly associated costs in a manner 
suitable for contract cost determination and verification; 

• The contractor's determination of its allowable costs must be made in compliance with the 
applicable Departmental and Program regulations and Office of Management and Budget cost 
circulars; 

• The contractor must identify the amount of each discount, rebate and other applicable credit on 
bills and invoices presented to the school food authority for payment and individually identify 
the amount as a discount, rebate, or in the case of other applicable credits, the nature of the 
credit. If approved by the State agency, the school food authority may permit the contractor to 
report this information on a less frequent basis than monthly, but no less frequently than 
annually; 

• The contractor must identify the method by which it will report discounts, rebates and other 
applicable credits allocable to the contract that are not reported prior to conclusion of the 
contract; and 

• The contractor must maintain documentation of costs and discounts, rebates and other 
applicable credits, and must furnish such documentation upon request to the school food 
authority, the State agency, or the Department. 
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• Prohibited expenditures. No expenditure may be made from the nonprofit school food service 
account for any cost resulting from a cost reimbursable contract that fails to include the 
requirements of this section, nor may any expenditure be made from the nonprofit school food 
service account that permits or results in the contractor receiving payments in excess of the 
contractor's actual, net allowable costs.  

 
Certifications 

• Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR 
180.220) must not be made to parties listed on the governmentwide exclusions in the System for 
Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement 
Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), 
“Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, 
or otherwise excluded by agencies, as well as parties declared ineligible under statutory or 
regulatory authority other than Executive Order 12549. 
Excluded  Parties  can  be  reviewed  at https://www.sam.gov/SAM/   

 

• Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award 
exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it 
will not and has not used Federal appropriated funds to pay any person or organization for 
influencing or attempting to influence an officer or employee of any agency, a member of Congress, 
officer or employee of Congress, or an employee of a member of Congress in connection with 
obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must 
also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any 
Federal award. Such disclosures are forwarded from tier to tier up to the non-Federal award. 

 

https://www.sam.gov/SAM/

