MDEP Concept Draft Language for Returnable Beverage Container Rule

1. Definitions

As used in this chapterand unless the context otherwise indicates, the following words and
phrases have the following meanings:
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A. “Drink” means a liquid ready for consumption. Drink does not include a
concentrate, an additive, or a liquid that is usually heated prior to consumption,
including soups, broths, or infant formula.

H. “EAN” means an International Article Number, previously called a European
Article Number, 13-digit barcode.

l. "Fortified Wine" meansany liquor containing more than 15.5% alcohol by
volume that is produced by the fermentation of fruit or other agricultural
Product containing sugar, and Wine to which Spirits have been added as
long as the resulting liquor does not exceed 24% alcohol by volume.

J. “Hub and Spoke System” means a collection system in which redeemed
beverage containers from multiple smaller locations are brought to one or
more larger, centralized locations for processing or consolidation.
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Q. "Milk and Dairy-Derived Products” means whole milk, skim milk, cream, low-fat
milk, or any combination and includes other Products of which the single largest
ingredient is whole milk or milk fat or milk with varying percentages of milk fat.

H. “Municipality” means a city, town, village or plantation with a population of more
than 50 people, as defined in the most recent Maine Municipal Directory by the
Maine Municipal Association.



https://legislature.maine.gov/legis/statutes/28-A/title28-Asec2.html
https://legislature.maine.gov/legis/statutes/28-A/title28-Asec2.html
https://legislature.maine.gov/legis/statutes/28-A/title28-Asec2.html
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K. “Obligated dealer” means a dealer that is obligated to provide redemption
services, either directly or through a written agreement with a licensed
redemption center, in accordance with 38 M.R.S. § 3106(1).

L. “Operational Efficiency’” means the ratio of revenue to costs for a total
system
T. "Product” means an item as determined by a separate label and/or Universal

Product Code or International Article Number.

Y. "Shlpplng eceptacl @&EE@H” means the stardard-trade package used madeof
for pack_q%mg carrymg or transportlng
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BB. “Sort” means a set of beverage containers that are commingled when redeemed.

CC.  "Universal Product Code” or “UPC" means a standard for encoding a set of lines
and spaces that can be scanned and interpreted into numbers to identify a Product.
Universal Product Code may also mean any accepted industry barcode which
replaces the UPC including but not limited to Universal Product Code (UPC),
EAN and other codes that may be used to identify a product.

2. Prohibitions

A Manufacturer, Distributor, seller, or Dealer may not offer a Beverage for sale to
consumers in this State:
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A

In a metal container designed or constructed so that part of the container is
detachable for the purpose of opening the container without the aid of a separate can
opener, except that nothing in this Subsection prohibits the sale of a container, the
only detachable part of whichiis a piece of adhesive-backed tape, a sanitary cover, or
a screw-off bottle top;

In a beverage container, if tFhe container label does not meets the standards in
Section # 8 and the label is registered with the Department in accordance with
Section 8 9 of this chapter.

In a beverage container, if a registered initiator of deposithas not initiated a deposit
on the unit. Dealers can assume the deposit has been initiated if informed of that
fact by the distributor, the initiator of deposit, the commingling group, or the
commingling cooperative.

Note: Appropriate refund value is governed by M.R.S. §3103. Low-alcohol spirits
products must have a refund value of at least $0.05.

A. Provide for the redemption of beverage containers by

(1) Redeeming containers in accordance with applicable sections of 38 M.R.S. 83106

and 06-096 ch. 426(10), which includes use of a bag drop or account based bulk
processing facility, and submitting to an annual inspection by the Department, or

(2) Signinganagreementwith a licensed redemption center and conspicuously posting

the name and address of the Redemption Center which serves the obligated dealer
for purposes of redeeming returnable beverage containers.

Report annually to the Department, on a form provided by the Department, stating how

itis providingfor the redemptionof beverage containers; providing a copy of a signed

agreement with a redemption center, if applicable; and listing the distributors from

3. Obligated dealer responsibility
Obligated dealers must
B.
which it buys beverages in beverage containers.
3-4. Licensing of Redemption Centers
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C. All aApplicantsforaredemption center shall utilize formsprovided by the Department
and shall supply the information requested thereon.

(1) Applicants with a current redemption center license that are applying to continue
operations at the same location must apply for a renewal.

(2) Applicantslooking to opena new redemption center in a place where a redemption
center is not currently operating must apply for a new redemption center.

(3) Applicantslooking to change the ownership of an existing redemption center must
apply for a license transfer.

D. The Commissioner may approve an applicationfor a new Redemption Center or a license
transfer if the Commissioner finds that the facility:

(1) Will provide a convenient service for the return of empty beverage containers=has

(2) Has sufficient, covered, secure storage to manage the anticipated volume of beverage
containers based on the beverage container pickup requirements outlined in section
12;

(3) Will be open for business for the acceptance of empty beverage containers from the
public and for servicing pick-upagents aminimum of three days per week, in which
one of these days falls on a Saturday or Sunday, and shall be open a minimum of 20
hours per week;

(4) Has adequate area out of a public way to accommodate pickups by tractor trailers that
allows for normal traffic flow and safe access for customers returning beverage
containers;

(5) Meets the requirements under 38 M.R.S 83113(3); is proposed for a municipality
with a population of less than 5,000 which has no licensed redemption center; or
meets the requirements under 38 M.R.S 83113(4). The Department, in evaluating
compelling public need, can consider, but is not limited to considering:

(8 Recognition of need from the municipality governmentin whichit is located;

(b)  Support from adjacent municipalities for additional redemption centers;

(c)  Transient or seasonal population of the area;
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(d)  Whether the municipality is considered a primary, secondary, small, or
specialized Maine service center as identified by the Department of
Agriculture, Conservation, and Forestry’s Municipal Planning Assistance

Program;

()  Whether the redemption center will provide a redemption option, including
but not limited to, manual sorting, reverse vending machines, a bag-drop
program or an account-based bulk processing program that is not currently
provided by existing redemption centers; and

()  The commingling cooperative’s plan to meet the convenience standard in
section 17B; and

(6) Meets all other licensing requirements enumerated in this chapter and 38 M.R.S.
831009.

E. In making_a tkis determination with respect to_a renewal application, ap-existing
RedemptionCenters the Commissioner may consider #s past and current compliance with
the requirements of this chapter, ard the quality of the service provided, and past
determinations of compelling need.

E. Denials. The Department shall provide written notice when an applicant is denied a

license. This notice must provide the reasonor reasons for the denial or non-renewal of
the license.

F. All licensesare subjectto suspensmn or non- renewal for good cause shown, |ncIud|ng
but not I|m|ted t

operate in accordance with the conditions of the I|cense repeatedly preparmq shipping

receptacles for pickup with fewer than the required number of beverage containers; and
other serious or continued violations of this Chapter. Except in cases where there is an
immediate threat to human health or the environment, prior to suspension or non-
renewal the Department shall:

(1) Send notice of failureto comply with the rules and regulations outlined in 38 M.R.S.
883101-3119 or this Chapter; and

(2) Allowa licenseetosubmitacorrectiveactionplan. A corrective action plan must be
submitted within 30 days of the initial notice of failure to comply.
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(@) The Department may approve the corrective action plan as submitted,
approve the plan with required changes, or reject the plan.

(b)  The Department may require the licensee to demonstrate implementation of
an approved corrective action plan.

(c)  If the licensee fails to submit a corrective action plan, if the Department
rejects a corrective action plan, or if the Department determines that a
licensee has failed to implement an approved corrective action plan, the
Department shall suspend the license and deny any subsequent renewal

application.

Note: Along with the right to file an appeal in accordance with the Maine
Administrative Procedure Act, 38 M.R.S. §344(2-A) provides for appeal of a
Department licensing decision to the Board of Environmental Protection: “Any
person aggrieved by a final license or permit decision of the Commissioner may
appeal that decision to the board. The filing of an appeal with the board is not a
prerequisite for the filing of a judicial appeal.”

H. Any operating Redemption Center destroyed as a result of a catastrophic event, such as a
fire, flood or other natural disaster, may rebuild and obtain a license to operate a
Redemption Center on the same property or open a Redemption Center in an already
existing structure within the same municipality as the original Redemption Center. The
replacement Redemption Center need not comply with 38 M.R.S. 83113(3), as long as it is
in operation within six (6) months of the catastrophic event.

5.4 Initiators of Deposit

A. All Initiators of Deposit eisteHouti i i ke shall be

licensed with the Department prior to beginning operatlon and annually thereafter.
Applicants for approval as an Initiator of Deposit shall utilize forms provided by the
Department and shall submit the completed form to the Department.
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B. The manufacturer will be the initiator of depositon its brand of beverages other than spirits
when the beverages are:

(1) sold in refillable containers;

(2) soldin non-refillable containers, and the manufacturer is the sole distributor in Maine; or

(3) sold in non-refillable containers and sold through non-geographically exclusive
distributorships.

£ For beverages, other than spirits, sold in non-refillable containers through geographically-
excluswe dlstrlbutorshlps the dlstrlbutor will |n|t|ate the deposut %%ne#aete%%

F. Anotherentity may initiatedepositif it proves, to Department satisfaction, that it is able to
initiate deposit for all beverage containers of the product on which it plans to initiate deposit
that are sold in or into the State.

G. Initiators of Deposit shall annually provide the Department the commlnqllnq group of

whichitis a member, and the Commingling Cooperative 4
current lists of Beverages on which they |n|t|ate dep03|t
Inltlators of Deposﬂshall also provide the-Departmentwith a current list of Beverages on
Whlchthey initiate dep05|t upon request In|t|ators of Dep05|t shaII notify the-Department
akaers at least monthly of
the addltlon and dlscontmuance of any Products for WhICh they initiate deposit.

10
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H. When there is a change to the initiator of deposit of a beverage, or when an initiator of
deposit changes its contracted agent or its participation in a commingling agreement, the
initiator of deposit will provide obligated dealers that redeem beverage containers,
redemption centers and the Department with notice of any changes that affect container
sorting or pickup requirements. If there is a change in the initiator of deposit, the original
and new initiators of deposit will determine the date on which the new initiator of deposit
will be responsible for pick up. In no case will the effective date occur more than 35
calendar days from the date the new initiator of deposit takes over sales for the brand.

I. Forall beverage containersfor which it is the initiator of deposit, an initiator of deposit is
responsible for :

(1) Initiating the deposit;

(2) Pick-up ofits beverage containers or its share of commingled beverage containers
that have been prepared by obligated dealers and redemption centers in accordance
with Section 12;

(3) Eacilitating the recycling or refill of those containers;

(4) Payingthe obligateddealers and redemption centers handling fees for the handling
of such beverage containers; and

(5) Reimbursing obligateddealersand redemption centers for the deposits paid out on
such beverage containers.

J. Initiators of Deposit must annually report to the Department on forms prescribed by the
Department the number of beverage containers sold in the State delineated, at a minimum,
by redemption value and beverage container material type and size. Data on beverages sold
must be provided in full detail upon request, and must be figured as follows:

(1) Ifan initiator of deposit is reporting Maine-specific sales data, it must report, for
each distribution network, the distributor and the total number of units distributed
into Maine.

(2) _Ifan 10D does not have Maine-specific sales data, it must:

(@)  Separately estimate the number of beverage containers sold into Maine for
each distribution network that may sell, offer for sale, or distribute for sale in
or into the State, assuming equal per capitasales in each state includedin the
distribution area; and

(b)  Report, for each distribution network, the distributor, the distribution area,
and the total number of units distributed through that network.

11
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©)

If an initiator of deposit has Maine specific sales data for some sales distribution
pathways it must report Maine specific sales for those distribution pathways for
which it has state specific sales data in accordance with paragraph (a) and estimate
the number of beverage containerssold through other pathways in accordance with
paragraph (b). If required by the commingling cooperative, it must pay a reporting
fee to the commingling cooperative equal to 1% of its total annual program
payments to account for the uncertainty associated with its data.

K. The obligationsof the IOD may be fulfilled by the 10D directly, through the commingling

group in whichit is a member, or a third party. The IOD is the entity which is ultimately

responsible for these obligations.

6.5 Centracted Pick-up Agents

A

All pick-up agents Centracted-Agents operating in Maine shall be licensed with the
Department prior to beginning operation, and annually thereafter. Applicants for

approval as Contracted Agents shall utilize forms provided by the Department, and
shall submit the completed form to the Department. A $500.00 annual license fee
must accompany each application.

Centracted-Pick-up Agents shall araually quarterly provide to the Department
current lists of Initiators of Deposit with whom they have contracts and beverage
containers which they pick up.

12
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7. Distributor Requirements

Each Distributor shall provide each Manufacturer with all Product sales data necessary for the
Manufacturer to comply with 38 M.R.S. 81308 "Unclaimed deposits".

+ 8. Labeling Requirements

The Iabellnq requued bv M R S 3105(1) must be cIearIy and consplcuously

displayedon every beverage container using letters, numerals, and symbols not less

than 1/8 inch highin clear and promlnent typeface and a color contrastlng W|th its

background=F ; cated-g 3

Ee¥=l=LabeIs pr|nted dlrectly on the contalner g
: : : must be prlnted S+

even surface and ina color that contrasts W|th the background both when the
container is full and when it is empty.

On metal beverage containers the refund value and the word "Maine" or the
abbreviation "ME" must be embossed, incised, or printed clearly and conspicuously

13
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& 9.

on the top of each beverage container using letters, numerals, and symbols not less
than 1/8 inch high. On metal beverage containers sold with a sanitary cover that
obscures the redemption value on the top of the container, the refund value and the
word "Maine" or the abbreviation"ME" must also be printed clearly on the container
label using letters, numerals, and symbols not less than 1/8 inch high.

B. For Wine and Spirit Products with labeling that does not include the required refund
value, the Initiator of Deposit shall ensure that a Department-approved sticker that
clearly identifiesthe Initiator of Deposit and the deposit/refund value is affixed to
the Product container. Prior to the sale of a Wine or Spirit container to which a
separate sticker stating the refund value is to be affixed, the Initiator of Deposit shall
submit a sample of the sticker to the Department for approval. Approval will be
based on the readability, suitability, and durability of the sticker. The Initiator of
Deposit on other &iguer Products, other than Products in metal beverage containers,
may seek approval to affix an approved refund value sticker to their Product for a
limited timeto allow product sale in Maine until the Product label can be modified
to include the Maine deposit/refund value.

D. With the exception of Wine products, all beverage containers sold in the State of
Maine must bear a UPC or EAN that remains attached to the beverage container
after opening and is unique to each combination of Beverage brand, beverage
container material Type, Size and flavor. Malt liquors of the same Beverage brand
may utilize one UPC for EAN for their seasonal products in the same beverage
container material type and size.

Registration of Beverage Containers

Each beverage container and its label must be registered with the commingling cooperative
or, inthe absence of an approved plan, the Department, prior to the Beverage being offered
for sale in Maine and annually thereafter. Applications for registration must be on forms or
in an electronic format provided by the_commingling cooperative or the Department.

A. Registrations must include:

(1)  the Product name;

14
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(2)  the category of Beverage, i.e., wine, wine cooler, spirits, beer, water, hard
cider/hard juices, other;

(3)  the container Size;
(4)  the container_material Type,
(5) if glass, the color;

(6)  thecomplete 312 digit UPC or 13-14-digit EAN, unless the product is a Wine
product that is not labeled with a UPC or EAN;_and

(7) the commmqlmq group in WhICh the product i is mcluded ﬁﬁﬁ%ﬂ%@%&t

(8) if not submitted with a previous year’s label registration, a copy or
photograph of the beverage container label or a signed statement certifying
that the beverage container being registered is marked with the deposit
refund value in accordance with 38 M.R.S. 83103 and Section 8 #.:=ard

(9)

If a UPC or EAN on a beverage containeris changed during the registration period,
that Product will be considered tebe discontinued and an appli |cat|on for reglstratlon
of the Product label bearing the new UPC or EAN ar4

fee must be submittedtethe-Department-prior to offering the Product for sale |nto
Maine.

Fees for label registrations with the Department are as follows:

(1)  Wine containers: $1.00 annually per label.

(2)  All other beverage containers: $4.00 annually per label.

9 10. Operation of Obligated Dealers and Redemption Centers

The obllqated dealer or Redemptlon Center operator will redeem beverage
ater in such a manner as not to cause a

nuisance to the surroundlng area, and shall

15
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(1)

(@)

Take all necessary precautions to eliminate and protect against insect and
rodent infestation inside and surrounding the premises.

Store unsorted and sorted beverage containers separated from all food
Products by a solid partition and in a building constructed properly to protect
beverage containers from adverse environmental conditions (i.e. rain, snow,
mud, etc.).

()

(6)

Maintain general surroundings free of litter, and debris—ane-taused
eguipment.

Employ routine housekeeping practices to maintain an environment that is
cleanand orderly to discourage, identify, and eliminate rodents, insects and
birds.

£A——B. Obligated dealers and redemption centers will provide sanitary facilities

to ensure adequate personal hygiene for employees and which comply with
United States Department of Labor standards in 29 C.F.R. 81910.141 as
amended up to January 1, 2025. Sanitary facilities include toilet, hand wash
sink, approved septic system, and hot and cold potable water under pressure.
An obligated dealer or redemption center is exempt fromthis requirement if
operated by the owner and immediate family members only.

D. Obligated dealers and redemption centers will sort beverage containers in

the method described in an approved commingling cooperative plan, or, in
the absence of an approved commingling cooperative plan, in a manner that
is consistent with approved commingling group plans or be subject to 38

M.R.S. 3106(6). Sorts should maximize market value to the extent possible
given statutory restrictionsand allow for segregation of refillable beverage

16
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(1)

(2)

containers. Alternative sorting arrangementsare permissible in the case of a
mutually acceptable written agreement between the obligated dealer or

redemption center and the initiator of deposit, commlnqllnq qroup,
cooperatlve or contracted aqent S

E. Obligated dealers and redemptlon centerswnl conspicuously p Post a “warning”
signin as apter each area where consumers tender
returnable contalners with Wordlnq speC|f|ed by 38 M.R.S. 83106(10). Warning
signs must be constructed of durable materialsand printed in horizontal block form.
Each letter of the warning sign must be in bold and measuringa minimum of 1 inch

in height.

A redemption center or obligated dealer may not refuse to accept from any consumer
or dealer any empty, unbroken and reasonably clean beverage container of the type,
size and brand sold in the State as long as the label for the beverage container is
registeredin accordance with Section 9 and may not refuse to pay in cash the refund
value of the returned beverage container. Redemption centers and obligated dealers
must:

Inspect each containerto ensure it is a reqgistered container unless the Cooperative
has allowed otherwise in the cooperative plan; and

If using reverse vending machines, conspicuously post a sign directing consumers
where to bring any valid beverage containers rejected by the RVM.

Redemption centers will be-open-forbusiness{i-e

acceptanceof empty beverage contalners) durrnq the hours proposed on |ts approved
application a-+easens ,

and erI post the|r hours of
operatlon ina consplcuous place that can be seen from outside the redemption
center.

Note: Hours during which redeeming obligated dealers must redeem containers are

addressed in 38 M.R.S. §3106(4).

17
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E. Redemption centers may charge a fee to_obligated dealers for which they have
agreements in accordancewith 38 M.R.S. §3106(1); thisfee may not exceed $5,000
annually. MemberDealers.

F. A Redemption Center may pick up beverage containers fromany dealer. arer-members:

G. A drop-off location for abag drop or account based bulk processing program must be:

(1) _Inthe municipality where the redemption center operating the program is licensed;
or

(2) Atthe location of the obligated dealer according to the requirements under M.R.S.

3106(1).

H. An obligated dealer or Redemption Center shall tender beverage containers to_an
|n|t|atorof deposn commingling group, commingling cooperative, or pick-up agent a

by making reasonable accommodations that

: ave ease of access to those
beverage contalners belngtendered or,in the event that storage is not convenient to the
loading area, by assisting in the loading of the transportation vehicle by moving the
properly sorted and packaged beverage containers to a predetermined loading area
during pick up of said containers.

I.  Anobligated dealer or redemption center shall tender to an initiator of deposit,
commingling group, commingling cooperative, or pick-up agent only empty, unbroken,
and reasonably clean beverage containers with legible labels, unlessthe containers have
been processed through an approved reverse vending machine which meets the
requirements of this Chapter. For purposes of this section, unbroken when used in
reference to cans and plastic containers meansnot previously crushed prior to tendering
back to an initiator of deposit or pick-up agent.

J. Empty containers, unless they have been processed through an approved reverse
vending machine that meets the requirements of this chapter, must be tendered to the
initiator of deposit,commingling group, commingling cooperative, or pick-up agent in
shipping receptacles provided or paid for by the initiator of deposit, comminglinggroup,
cooperative, or pick-up agent, as described in an approved commingling cooperative
plan or in an approved commingling agreement in the absence of an approved
commingling cooperative plan, oras mutually agreed upon by the initiator of deposit,
commingling group, commingling cooperative, or pickup agent and the obligated dealer
or redemption center.

(@) Obligated dealers or redemption centers buying or otherwise providing their
own shipping receptacles must use the same shipping receptacles specified
by the commingling group, commingling cooperative, or pick-up agent.

18
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(2) Obligated dealersand redemption centers may not alter shipping receptacles.

3 Obligated dealers and redemption centers will be provided shipping
receptacles of equivalent total volume to replace those being picked up.
Obligated dealers and redemption centers must receive new shipping
receptacles at the time of pickup or within one day of pickup.

(4)  Obligated dealers and redemption centers may request additional shipping
receptacles. Thisrequest mustbe based on increased volume over time or a
pending event that will result in a temporary increase in volume.

K. An obligated dealer will label each shipping receptacle in a manner that identifies the

redemption location.

Note: Labeling requirements for redemption centers are addressed in 38 M.R.S.

§3109(5-B).

40 11. Reverse Vending Machines

A

RVMs must identify, cancel, and destroy a nonrefillable contalners ene-way
depesﬂ—een&amepsand reject reflllable containers. Ry HSE6 i

RVMs must meet the requirements of 01-001 C.M.R. ch. 306, (Regulations for
Adoption of Type Evaluation of Weighing and Measuring Devices) and be
designed to provide an accurate printed report containing all of the following:

(@) The number of containers placed in the RVM over an explicit
predetermined time period.

(2 The Product name of each beverage container placed in the RVM.

3) The_material type kird, Size, and brand of each beverage container placed
in the RVM.

An RVM and any reportthat it prowdes are subject to mspectlon and audit by the
: at: g : =13te ang-the Department.

Each_initiator of deposit, commingling group, commingling cooperative, or pick-
up agent Bistributer of beverage containers which have been processed through
an RVM shall have the opportunity to pick up_its thek share of scrap material, as
determined from information gathered from the RVM.

19
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D. In an RVM System, the RVM provider shall be required to accumulate and maintain
data to allow for geographicat allocation of scrap pick-up &:
shareofcontainers.

E. Upon request by an initiator of deposit, commingling group, or the commingling
cooperative, the Department shall determine whether a beverage container has been
processed by a reverse vending machine in a manner that has reduced its recycling
value below current market value for a nonrefillable beverage container or has
prevented the reuse of a refillable beverage container.

(1) The departmentwill evaluate the relative price of materials that are processed
in a manner that is inconsistent with the sorts requested by the cooperative or,
in the absence of a cooperative plan, by the commingling groups on a
guarterly basis. In making this determination, the Department may consider
but is not limited to considering:

(@) Whether buyers are willing to pay the same price for the processed
material as for material otherwise processed through the program;

(b)  If so, the number and availability of buyers willing to purchase the
material at that price; and

(c)  Any savings in the cost of transportation that arise from the processing
method.

(2) Parties may request that the Department utilize a third-party vendor to make
this determination, it shall allocate the payment of the 3rd-party vendor costs
to the parties involved as follows:

() 100% of the costs to the operator of the reverse vending machine when the
3rd-party vendor finds the value of the beverage container is less than 90%
of current market value;

(b)  50% of the costs to the operator of the reverse vending machine and 50%
of the costs to the pick-up agent when the 3rd-party vendor finds the value
of the beverage container is at least 90% of current market value; and

(c) 100% of the costs to the pick-up agent when the 3rd party vendor finds the

value of the beverage container is at least current market value.
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behalf of thelr |n|t|at0rs of dep05|t the Commlnqllnq Cooperatlve or, in the absence of an
approved Commingling Cooperative Plan, commingling groups will arrange for DICkUD of
empty unbroken, and reasonably clean beverage containers
i from obligated dealers that redeem contalners and Ilcensed
Redemptlon Centers at a minimum every 15 calendar days. Obligated dealers and redemption
centers that are consistently handling 5 million units a year will be picked up on a regular
schedule, which may be adjusted seasonally. This schedule should be provided to the obligated
dealer or redemption center in writing.

21
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A. If a pickup is missed, it is a violation in accordance with 38 M.R.S. 83111(3) and must
be reported to the department.

B. To the extent feasible, during each pick-up, the entities performing the pick-up shall
remove all containers for which they are responsible and that are containerized and ready
to be picked up.

C. Ifunable to remove all containers for which it is responsible, an entity performing pick up
will preferentially pick up the containers that have higher deposit values for a given
volume as a result of deposit amounts or container size, unless there is a need to pick up
beverage containers for which the initiator of deposit has provided notice of
discontinuation in accordance with Section 14(A).

3 } , the respon3|b|I|ty of
a srngle ee%eaeted ntrty a Redemptlon Center may request an add|t|onal prck up, whrch
must be fulfllled.

eguest No Iater than ten (10) calendar

days startlng the day after the request was made unless a longer time frame is mutually
agreed upon in writing by the Redemption Center and the entity responsible for the
pickup.This additional pick up does not count towards the pick ups required under Section
12A.

E. Obligated dealers and redemption centers they must provide availability for pickup during
at least 3 weekdays.

F. Entities picking up containers must schedule pickups with 48-hours’ notice.

G. The entity picking up beverage containers shall provide the redemption center an
itemized receipt of units picked up, by sort, before leaving the facility. The receipt shall
include unit totals and monetary value.

22
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H. Entities picking up beverage containers must annually report to the Department, on forms
prescribed by the Department, the number of beverage containers redeemed by sort and
redemption value.

A——F. The cooperative, or the commrnqlrnq group in the absence of an approved
cooperativeplan, Fhe , shall pay
the obligated Dealer or Redemptron Center all applrcable deposrt values handling
fees, and refunds assocrated with shipping receptacle purchases or deposits refuads:

es no later than ten &8 business days after acceptance.

C. If paymentis made by mail, payment will be deemed to take place upon mailing. If payment
is made by electronic fund transfer, paymentwill be deemed to take place upon initiation of
the electronic transfer.

44 13 Private Contracts and Business Transactions
This chapter shall not be interpreted to prohibit any other arrangements for sorting, delivery,

acceptance of payment, or other matter related to beverage containers when the arrangement
IS consrstentwrth 38M.R.S. §3101 et seq. and IS mutually agreed upon |n WI‘ItIﬂg=b%‘t=W%&H

. The Departmentshall not be responsrble

for enforcrng the terms of any such aIternatrve private arrangements.

IODs, obligated Dealers, and Redemption Centersshall not
refuse to pay the refund value of%h%raet#med a beverage contarner %%tabhehed:b%%

following srtuatrons

A. The initiator of deposit may refuse to pay the refund value and handling cost of
beverage containers in accordance with 38 M.R.S 3106(6).

B. Whenar An In|t|atorof Deposrt mav refuse to pay the refund value of a beverage
containerwheniit, ag has grven notrce in wrrtrng to

obligated Dealers te-
beveragecontainers and m%eeneed Redemptron Centers eeeaag%%%ieee
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B.

that the particular product PypesSize—and-brand offered for refund has been
discontinued, and at least 4 12 months have elapsed since the mailing of such
notice.

An obligated Dealer or Redemption Center may refuseto pay a consumer the refund
value of Beverages discontinued by an Initiator of Deposit=Bi

Agent in accordance with Subsection A above, no sooner than 11 3 months after the
QI%H%%@HQ% 10D malled the notice requwed by Subsectlon A*B%%e;
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C.

In order for a commingling group, pick-up agent, or the cooperative to adjust payment to an

obligated dealer or redemption center as a result of incorrect beverage container counts

found during an offsite audit, the audit must be performed in accordance with the procedure
proposed in the commingling agreement or cooperative plan and in the presence of a
Departmentapproved neutral third party funded by the commingling group, pick-up agent,
or the cooperative. Department staff or a representative of a redemption center must be
informedand may attend. Any adjustment to payment should be for the total difference in
containers counted throughout the course of the audit.

Actual bag counts for each sort counted during audits performed should be reported to the
Department.

Any Department enforcement action may only be taken on shipping receptacles bags for
WhICh an accurates; and conswtent%&&fﬁb#e #H% count has been establlshed
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16. Commingling Groups

A

All commingling groups will submit agreements to the Department for approval. The
Departmentwill approve agreementsthat are consistent with 38 M.R.S. 883101-3119 for a
period of no more than 5 years. Any changes to rule or statute require resubmittal of
agreements within 3 months of the effective date of the change, unless the Department
determines that the change does not require resubmittal and informs the commingling
groups of this determination in writing. Commingling groups must inform the Department
of changes to the participating initiators of deposit within 30 days and submit any other
desired changesto an agreement to the Department for approval prior to implementing those
changes. Agreements must allow for a full understanding of commingling group operations
and include the following:

(1) Contact information;

(2) A description of how initiators of deposit can join the commingling group, including
timeline and requirements to join, which must allow new initiators of deposit to join
under the same terms and conditions of the original agreement;

(3) A description of how, and under what circumstances, members can be removed from the
commingling group. The method of removal must require repeated violation of
commingling group bylaws and progressive enforcement of bylaws by the group;

(4) Alist of the initiators of deposit participating in the commingling group;

(5) Alist of costs realized by members and a description of how costs will be allocated
among the members, including any proceduresfor verifying information used to allocate
costs;

(6) A description of how the group will manage beverage containers for its members,
includingsize and material type sorts, pick up arrangements for use in the absence of an
approved commingling cooperative plan, and shipping receptacles to be used by these
facilities.

(7) The method by which member initiators of deposit will selectthe commingling group’s
representation on the cooperative board:;

(8) An acknowledgement that, upon approval of a commingling cooperative plan, the
commingling cooperative plan will supersede the commingling group plan, as long as it
is operational and that, if the commingling cooperative plan loses Department approval
or ceases to function, the comminglinggroup will resume its responsibilities within 15

days:; and
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(9) For qualified commingling agreements, documentation demonstrating the commingling
group meets a criterion to be a qualified commingling group in accordance with 38
M.R.S. §3107(1-A).

B. In additionto the agreementrequirements outlined in section 16(A), special commingling
groups are subject to the following:

(1) Administration of the agreement. Costs must be audited by a third party annually and
must be limited to the actual costs of

(@)  third party auditing of commingling groups accounts, which must report the extent
to which costs adhere to the limitations of this subsection and the extent to which
services received are paid at geographically relevant, market rates;

(b)  overhead costs;

(c)  onboarding initiators of deposit;

(d) helping participating initiators of deposit fulfill reporting requirements;

(e) auditing of reporting by initiators of deposit;

()  management of accounts payable;

() communication with obligateddealers, redemption centers, the cooperative, pick-up
agents, and the Department;

(n)  fees due to the Department and the commingling cooperative; and

(i)  organization and realization of pick-up agent responsibilities, including the division
and disposition of material.

(2) Division of costs among members. The commingling group mustcharge each initiator
of deposit for:

(@) the handling fee of the initiator of deposit’s redeemed containers;

(b)  the deposit on its beverage containers sold into Maine; and

(c) the share of administrative and pick up charges associated with the initiator of
deposit’s share of the total beverage containers managed. The share of beverage
containers belonging to each initiator of deposit can be based on sales data and/or
return data. Fees should account for any extra cost associated with managing an
initiator of deposit’s beverage containers that results from container design and

composition.
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17. Commingling Cooperative

Comminglinggroups shall collectively establish a cooperative to provide for the management of
all beverage containers under a single commingling program in accordance with 38 M.R.S §

3107(3-B).

A. Members of the Commingling Cooperative Board must be allocated to commingling
groups as follows:

(1) Each commingling group first receives one board member representing the commingling
roup.

(2) The commingling group with the most sales of each beverage type, as defined by like
products in 38 M.R.S. § 3107(3) (A — B), receives an additional board member that must
be an initiator of deposit selling that beverage type.

(3) If additional seats remain or there are an even number of seats, the board members
representing the commingling groups, as identified in (1) and (2) above, may select
additional board members who can represent the most common beverage container
material types in order to obtain 9 members.

B. The Cooperative must submit a cooperative plan, which will detail how the Cooperative
will provide for the management of all beverage containers subject to the requirements of
Chapter 33. In addition to the requirements listed in 38 M.R.S. 8 3107(3-B)(B), the
cooperative plan must include, at a minimum:

(1) The governing board.

(@) The cooperative plan must outline how the cooperative will compensate the
members of the board.

(b)  The cooperative plan must outline how the members of the board that
represent commingling groups, as outlined in Section 17(A)(1) and 17(A)(2),
will select additional members in accordance with 17(A)(3).

(2) Roles within the cooperative. The cooperative plan must outline methods of
cooperative decision-making, which must include:

(a) clear distinctions around when decisions will be made based on a vote of
I0Ds and when decisions will be made based on a vote by the board;

(b)  whether decisions can be made in a manner other than through a vote by
the board or by I0ODs, and if so, how and under what circumstances;

28



MDEP Concept Draft Language for Returnable Beverage Container Rule

(c) the method by which I0Ds will be assigned voting rights, including any
weighting of those rights;

(d)  the manner in which 10Ds or board members will vote to update portions
of the plan; and

(e)  the manner in which I0Ds or board members will vote to contract out
services.

(3) Composition of the advisory board. The cooperative plan must outline how the
Cooperative will recruit, select, and compensate the members of the advisory board to
meet the membership representation requirements listed in 38 M.R.S § 3107 3-B (A).
The Department representative does not need to be compensated beyond that required
by 38 M.R.S. 83107(G);

(4) Role of the advisory board. The plan will outline the role of the advisory board,
including,

(a) How the advisory board will remain apprised of cooperative activities;

(b)  What activities or information, if any, will not be shared with the advisory
board, including, for any information that will not be shared, reasoning as
to why sharing such information would adversely affect cooperative
functioning; and

(c)  The manner in which the advisory board can bring an issue, including a
change to cooperative bylaws or the cooperative plan or a decision to
contract out services, to a vote of 10Ds or the board

(5) Convenience Standard. The cooperative plan must outline how it will evaluate
attainment of the convenience standard outlined in section 17(D) and if the
convenience standard is not being met how it will assure the standard is attained.

(6) A process for reviewing the plan every two years, which must include

(@) Public comment.

(b)  Input from the advisory committee, including suggested changes, any one
of which is binding if agreed to by two thirds of advisory committee
members.

(c) Submitting an updated plan to the Department at least once every 5 years.

(7) A timeline for implementation of the program plan, if approved, designed to ensure
implementation of the plan on or before July 15, 2025, and full commingling of
beverage containers before December 31st, 2025.
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(8) A description of how the cooperative will support the development of infrastructure

throughout the State for the collection and sanitization of refillable beverage

containers and for the return of those refillable beverage containers to initiators of

deposit of refillable beverage containers for refilling and sale. That infrastructure

development may involve redemption centers, centralized washing and sanitization

facilities, and other methods; and must include:

(@)

(b)

(©)

(d)

A needs assessment identifying the location of current and probable
beverage filling locations in the state, optimal locations for sanitation
facilities, and budgets for sanitation and filling locations to support a
situation where 5% and 10% of beverage containers are refillable.

A study of existing refill systems in other jurisdictions, including
descriptions of methods for refilling beverages, collecting and sanitizing
beverage containers, return rates, and rates of market penetration.

A description of how funds will be expended in accordance with 38
M.R.S. 83108-A(2)(B)(4-A).

A description of how facilities funded in accordance with 38 M.R.S.
83108-A(2)(B)(4-A) will be made available for use by all initiators of
deposit that agree to comply with the terms of use for a given facility.

(9) A description of how the cooperative will operate the program in a manner designed

to achieve the overall statewide redemption rates described in 38 M.R.S. 83107(3-

B)(B)(16), including a set of actions that will be taken if these redemption rates are

not being met. If one of these redemption rates is missed by five or more percentage

points, this set of actions must include:

(a)
(b)

An increase in the deposit amount; or

A combination of education and increased redemption center convenience.

(10)  The cooperative plan shall outline standards to provide for fair apportionment of

costs among the commingling groups in the program, which may be based on:

(a)

(b)

(c)

The combined beverage container sales by the initiators of deposit that are

members of each commingling group, with sales measured in accordance

with section 20(J);

Beverage container characteristics that may increase costs or lower the value

of commingled materials;

The unit or brand counts generated by RVMs or account-based bulk

processing programs, as long as the RVM or account-based bulk processing
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programs are subject to periodic 3rd-party audits on a schedule approved by
the Department and with the costs of those audits paid for by the

Cooperative;

(d) Statistically significant audits of all redeemed containers; and

(e) The statewide rate of redemption.

(11) A method for dealing with obligated dealers and redemption centers that request a
pickup, in accordance with Section 12(D) and do not provide a pick-up agent with a
full truck of containers.

(12) A method of sharing among pick-up agents, commingling groups, and the
Department information on the number of containers by material type picked up at
each obligated dealer that redeems containers and each redemption location during
the previous calendar year.

(13)  If requesting that the Department keep parts of the commingling cooperative plan
confidential, a redacted copy with rational for why each section is considered
confidential.

(14)  Adescription of how the cooperative will service redemption centers and
obligated dealers, including information on shipping receptacles to be used by these
facilities.

(15) A description of any fees proposed by the Commingling Cooperative and under
which conditions these fees may be applied. No fee may be large enough to constitute
a barrier to inclusion in the program.

C. Convenience Standard. The cooperative must meet a convenience standard in which:

(1) Every municipality with a population of greater than 2,000 must have at least one
redemption location, which must consist of either a manual sorting redemption center,
RVM, bag drop programs, or account-based bulk processing programs. If this piece of
the standard is not met, consideration can be made for redemption centers in
neighboring towns;

(2) Every municipality with a population of greater than 5,000 must have at least two
redemption locations, which must consist of at least one manual sorting redemption
center;

(3) Every municipality with a population greater than 20,000 must have at least three
redemption locations, which must include at least one manual sorting redemption center;
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(4) Every municipalitywith a population of greater than 30,000 must have at least five (5)

redemption locations, which must consist of at least one manual sorting redemption

center; and

(5) Everymunicipalitythatis considereda primary, secondary, small, or specialized Maine

Service Center as identified by the Department of Agriculture, Conservation, and

Forestry’s Municipal Planning Assistance Program must have a mix of redemption

options that consist of either a manual sorting redemption center, RVM, bag drop

programs, or account-based bulk processing programs.

18. Cost and Carbon Efficient Technology Fund

A. The department shall undertake effortsto understand and guantify the operational efficiency

and impact on greenhouse gas emissions from trucking of various technologies meeting the

gualificationsdescribedin 3114-A(2)(A)and under various throughputscenarios, including

for individual redemption centers, account-based bulk processing programs, bag-drop

programs and hub and spoke models, including models that place high throughput

technologiesat locationsthat already sort, bale, and otherwise processrecyclable materials.

These efforts shall allow for and encourage stakeholder input.

B. After consultation with the cooperative and its advisory group, the department shall

establish an application process that:

a.

Identifies priorities for grant funding, in the event funding is insufficientto cover the
cost of all qualified grant proposals;

Allows for various levels of review for grants of different cost tiers and for those that
are more and less proven in terms of their ability to improve operational efficiency
and reduce greenhouse gas emissions from trucking;

Allows for all program participants to apply for funding;

Allows for cooperative, commingling group, initiator of deposit,and advisory group
input on applications;

Is efficientat funding proposals that are proven to improve operational efficiency
and reduce the greenhouse gas emissions from trucking; and

Does not fund proposalsthat are not proven to improve operational efficiency and
reduce the greenhouse gas emissions from trucking, unless they are pilot programs
designed to provide information on the effect of an application of technology where
the operational efficiency and emissions impact is less well understood.
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