STATE OF MAINE
DEPARTMENT OF ENVIORMENTAL PROTECTION

IN THE MATTER OF

NORDIC AQUAFARMS INC. )
Belfast )
Waldo County, Maine )

) NORDIC AQUAFARMS INC.
A-1146-71-A-N ) RESPONSE TO UPSTREAM
[-28319-26-A-N ) WATCH PETITION TO REVOKE
L-23819-TG-B-N ) OR SUSPEND AND
L-28319-4 E-C-N ) SUSPENSION REQUEST
L-28319-L6-D-N )
L-28319-TW-E-N )
W-009200-6F-A-N )

NORDIC AQUAFARMS INC. (“Nordic™), licensee in the above captioned matter,
supports suspension of the above captioned permits (“Permits”) pursuant to 38 M.R.S. § 342 (11-
B)(E) and Chapter 2 of the Department of Environmental Protection’s (“Department”) Rules
Section 25 because of a change in circumstances. Consistent with these changed circumstances,
Nordic respectfully requests that the Commissioner’s suspension of the Permits specify that all
deadlines, terms and conditions are tolled pursuant to 38 M.R.S. § 342 (11-B)(F) and 06-096
C.M.R. ch. 2 §27(F) as discussed further herein. Nordic opposes any revocation of the Permits as
requested in the Upstream Watch Petition to Revoke or Suspend (“Upstream Petition™). Nordic

does not request a hearing and looks forward to a prompt Commissioner decision.

! Nordic notes that on March 22, 2023, Attorney Tucker filed numerous emails purporting to join and supplement
the Upstream Petition. Department Rules do not allow such filings. 06-096 C.M.R. ch. 2 § 25(B). Should the
Department review the substance of Attorney Tucker’s argument- that the Permits must be revoked because certain
deed restrictions once held by the Maine Department of Transportation (MDOT) remain in effect- those arguments
are without merit. MDOT makes no such claim here (or anywhere); Attorney Tucker does not represent and cannot
speak for MDOT; and none of her clients claim (or could claim) to be successors-in-interest to MDOT’s former
restrictions. Furthermore, the deed of vacation from MDOT removing those prior restrictions is part of the
administrative record in her clients’ pending administrative appeals of the Permits and any arguments about those
record materials cannot be raised for the first time here.



L Changed Circumstances Warrant Suspension of the Permits and Tolling of All
Deadlines, Terms and Conditions Thereof.

The Department properly found that Nordic established administrative standing to apply
for and receive the Permits issued by the Board of Environmental Protection in November of
2020. The Department further found that Nordic’s project, as approved, would comply with all
applicable environmental statutes and regulations administered by the Department. No changed
circumstance undoes any of these determinations. However, since then, judicial determinations
and municipal eminent domain proceedings declared and clarified certain property rights in
intertidal land and other lands on or affecting the Nordic project. Because the Law Court’s recent
decision resulted in the resuscitation of a judicial challenge to the municipal eminent domain
proceeding now pending in Superior Court, and because the Law Court hasn’t yet finally
declared those property rights, and because project opponents continue to file new lawsuits
alleging property use issues, changed circumstances warrant the suspension of permits and
tolling of all the deadlines, terms and conditions contained therein, until those judicial
proceedings come to an end.

With regard to the property rights recently declared by the Law Court, the Superior Court
initially held that Upstream Watch, Mabee/Grace and their accompanying project opponents
(together herein “Upstream™) did not possess any interest in intertidal land or other lands on or
affecting the Nordic project. Subsequently, Maine’s highest court reversed that decision and
found that Mabee/Grace owned the intertidal land and held a residential use restriction on certain

upland under which Nordic’s intake and outfall piping was proposed to be installed and which



installation the Department reviewed for compliance with relevant environmental laws in issuing
the Permits.”

Prior to either of these judicial determinations of property rights, the City of Belfast
(“City”) acquired the oceanfront upland across the street from the Nordic project and other
public lands around the upper and lower reservoirs that the City obtained for a public park-
which upland was formerly referred to as the Eckrote parcel. (Exhibit A) The City, in order to
obtain the public benefits associated with an interconnected trail system and acres of land from
the upper reservoir to the ocean as well as the benefits to the Belfast Water District and the City
from the economic development and other benefits associated with the Nordic project, exercised
its municipal eminent domain authority by taking the Mabee/Grace intertidal, the conservation

easement associated with the portion of the Mabee/Grace intertidal adjacent to City owned land,
and any use restriction impacting these lands.? (Exhibit B) The City granted Nordic (and

recorded) a permanent easement and a construction easement for the project. (Exhibit C)
Mabee/Grace appealed the City’s exercise of eminent domain to Superior Court, which

dismissed the majority of claims and stayed certain other claims pending Law Court review of its

2 When the Department evaluates project compliance with environmental law and issued Permits specifying the
environmental controls necessary for construction and operation to comply with those laws, it did not adjudicate or
declare private property rights. The Department neither takes rights from Mabee/Grace, nor grants Nordic any
property right to use lands owned by Mabee/Grace. To the contrary, the Department reviews the proposed project’s
compliance with environmental laws, which is independent of, and not undone by, judicial determinations of private

property rights.

3 Importantly, title to property taken through eminent domain passes to the municipality immediately upon service
of the order of condemnation and check or upon recordation of appropriate documents, whichever comes first. Luce
v. City of Portland, 556 A.2d 656, 657-58 (Me. 1989). In circumstances where a conservation easement cannot be
amended or terminated without a court order, see 33 M.R.S. § 477-A(2)(B), the property interest of the holder still
transfers by eminent domain to the municipality, see 33 M.R.S. § 476(2)(A) (a municipality is a qualified “Holder”
of a conservation easement), even where the fee ownership also transfers to the municipality by eminent domain, see
33 M.R.S. § 479(10) (allowing the holder of a conservation easement to also be the owner of the fee, without merger
of the easement and the fee). In the pending eminent domain proceeding, there was no stay or preliminary injunction
of the title transfer to the City—which transfer occurred as a matter of law. Accordingly, title lies with the City (just
as the City is the holder of the conservation easement burdening the relevant intertidal zone) unless or until their

eminent domain action is overturned.



prior title decision in Nordic’s favor. (Exhibit D) Following the Law Court’s recent declaration
of the Mabee/Grace property rights, the Superior Court restarted action on the Mabee/Grace
challenge to the City’s exercise of eminent domain. (/d.) In other words, while the Permits fully
evaluate and assure compliance with environmental law (subject, of course, to the still-pending
appeals), final judicial resolution of the relevant property rights remains ongoing.

Although the Department cannot adjudicate private ownership rights, the extended
passage of time impacts the Permits and the construction of the project. The extraordinarily
extended time necessary to settle the relevant property ownership rights, weighs in favor of
suspension of the Permits. The Law Court decision in the quiet title case came nearly four years
after Mabee/Grace filed the initial complaint. A final decision by Maine’s highest court on the
City’s eminent domain action as to the intertidal, use restrictions, and conservation easement, as
well as on a new declaratory judgment action by Mabee/Grace (Exhibit E) (“Final Ownership
Decision Date”) is likely at least two years away.

During this interim period, it makes little sense to require Nordic to begin construction,
which construction could be impacted by the outcome of certain still-pending judicial challenges.
And yet, the Permits require construction within various deadlines, and compliance with various
terms and conditions if the Commissioner does not act to suspend them, and toll the deadlines,
terms and conditions contained therein, to address the current changed circumstances.
Specifically, the above captioned permits will expire unless Nordic begins construction. In order
to begin construction, Nordic must comply with numerous submission and condition compliance
requirements which the Department must review and process. Moreover, as the plethora of
appeals to-date establishes (including an appeal of compliance with a standard air license

condition allowing for extension), construction prior to the Final Ownership Decision Date



would doubtless result in numerous additional challenges both at the Department level and in
court. None of that is in the interest of the parties, or of administrative or judicial economy.

This change in circumstances as to the status of judicially determined property rights and
public eminent domain proceedings is precisely the sort of change in circumstances meriting
suspension of the Permits and the timelines established there. Accordingly, although Nordic
opposes revocation of the Permits, Nordic agrees that suspension of all the above captioned
Permits is appropriate such that all deadlines, terms and conditions therein are tolled pursuant to
38 M.R.S. § 342 (11-B)(F) and 06-096 CMR ch. 2 §27(F).

I1. Permits Revocation is Improper.

The Law Court decided, in February of 2023, that the Eckrotes did not own the intertidal land
that was the subject of Nordic’s documentation of right, title and interest in the above captioned
permitting proceedings. Mabee v. Nordic Aquafarms Inc., 2023 ME 15,  A.3d . Before
that, the Superior Court found the opposite. None of these decisions undo the Department’s
finding that Nordic demonstrated administrative standing throughout the Department’s
processing of Nordic’s applications for the Permits. In any event, both of these court decisions
happened after issuance of the Permits.

A. Nordic made no misrepresentation to the Department and the Department
was fully aware of and engaged with all Mabee/Grace claims regarding
Nordic’s lack of right, title and interest throughout the pendency of its
proceedings on the Permits.
Nordic made no misrepresentation to the Department regarding its administrative
standing. Upstream concedes that the Department was well aware of all of the competing claims
and arguments regarding Nordic’s right, title and interest to obtain the Permits. Indeed,

Paragraphs 11-16 and nearly a third of Upstream’s “Petition to Revoke or Suspend Permits

[ssued to Nordic Aquafarms, Inc, on or about November 19, 2020 (“Upstream Petition™) recite



the extensive Department review, prior to issuance of the Permits, of the facts Upstream now
(again) claims warrant permit revocation. See also Upstream Petition Exhibits I, K, L, M, N, O &
P. The simple fact remains- actual adjudication of property rights, title and interests (as continues
to occur in these judicial actions), is not the same as the Department’s evaluation of sufficient
right, title and interest to establish administrative standing. Indeed, the Board has explained those
very principles in its filings with the Law Court in the pending appeals of the underlying Permits,
and the Department can not depart from those principles here.

Put simply, Chapter 2 Section 11 of the Department’s Rules specifies what submissions
are required to establish sufficient right, title and interest to support a completeness
determination on an application- i.e. administrative standing. Administrative standing must be
maintained throughout the Department’s application processing period. 06-096 C.M.R. ch. 2
§11(D); see also Murray v. Inhabitants of the Town of Lincolnville, 462 A.2d 40, 43 (Me.
1983)(administrative standing “is intended to prevent an applicant from wasting an
administrative agency’s time by applying for a permit that he would have no legally protected
right to use.”). “This period ends when the permit is issued.” March 7, 2023 Letter from AAG
Bensinger to the Law Court in Upstream’s Appeal of the Permits at 1. The Department does
not—and cannot—make a determination of actual property rights. A court decision, like that of
the Law Court declaration regarding property rights, does not necessitate revocation of the
Permits. “Occasionally a licensee may lose title to its property after obtaining a permit, perhaps
through foreclosure or litigation, which may result in a project not being constructed. But that
does not invalidate the permit.” Id. at 1-2. If Nordic does not have actual property rights

sufficient to construct its project, than it cannot do so even though the Permits document the



Department’s determination of how that project can be implemented compliant with
environmental law.

Upstream presents no change of circumstances warranting Commissioner revocation of
the Permits. The Law Court declaration of property rights does not mean that Nordic
misrepresented” right, title and interest to the Department and there is no flaw in the Permits or
other changed circumstances that would merit revocation.’ Instead, as discussed above, the
appropriate Department action is suspension of the Permits while the judicial proceedings on the
property interests remain pending and tolling of all associated deadlines, terms and conditions.

B. The Law Court declaration of property rights does not impact Nordic’s
Easement from the City.

As discussed above, the Law Court declared ownership of certain property rights contrary
to Nordic. However, subsequent to initiation of that quiet title action, the City exercised eminent
domain authority over that same property and granted Nordic an easement. (Exhibit C) That
eminent domain action has not been set aside, and remains valid unless or until it is set aside by a
Court. Nordic’s easement from the City allows construction of the project reviewed and
authorized by the Permits. Consequently, even if Nordic were required to maintain
administrative standing during this post-Permit period, which it is not, then Nordic’s easement
from the City would meet the requirements of the Department’s Rules in Chapter 2, Section

11(D)(2). Thus, there is no basis for revocation of the Permits.

4 Upstream’s claims that Nordic made misrepresentations to the Department warranting revocation of the Permits
borders on itself being a misrepresentation. The view (if accepted) would mean that up through the Superior Court’s
determinations, Upstream made misrepresentations to the Department. Judicial determinations that go one way (and
then the other) do not retroactively create misrepresentations.

5 The Department’s administrative record on the Permits contains the documents Upstream claims Nordic
wrongfully withheld.



However, as also discussed above, Nordic agrees that the Law Court’s recent declaration
of property rights, which restarted the pendency of proceedings challenging the City’s exercise
of eminent domain, constitute a change in circumstances warranting suspension of the Permits
and tolling of all deadlines, terms and conditions of those Permits.

CONCLUSION

Nordic supports suspension of the above captioned Permits and tolling of all associated
deadlines, terms and conditions of those Permits. Furthermore, because dissolution of any
suspension order on the Final Ownership Date may create confusion regarding the time
remaining for compliance with Permit conditions, Nordic asks that the suspension order specify
that if the City receives favorable decisions on the Final Ownership Decision Date, that all
deadlines, terms and conditions in the Permits be calculated as if the Permits issued as of the
Final Ownership Decision Date. Nordic also respectfully requests that the suspension order
specify, for the sake of clarity, that the Permits remain transferrable during the suspension period
and that the Commissioner may consider whether future circumstances warrant dissolution of the
suspension order prior to the Final Ownership Decision Date. Nordic waives its right to a hearing
on any such suspension of the Permits.

Dated: April 7, 2023 Respectfully submitted,

Joanna B. Tourangeau

Bar No. 9125

Drummond Woodsum

4 Marginal Way, Suite 600
Portland, ME 04101

(207) 772-1941
jtourangeau@dwmlaw.com

Attorney for Nordic Aquafarms Inc.
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