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TRANSCRIPT OF PROCEEDINGS

MS. MILLER: Good morning. I now call to
order this joint public hearing of the Maine
Department of Environmental Protection and the Land
Use Planning Commission on the Central Maine Power
applications for permits under the Natural Resources
Protection Act and Site Location of Development Act
and the Commission Site Law Certification for the New
England Clean Energy Connect project. This hearing
IS a continuation of the hearing we conducted April 1
through 5, 2019 in Farmington.

This hearing will be conducted jointly by
the Department and the Commission with the Department
taking the lead role i1In conducting the hearing.

The criteria for consideration at the
hearing today are limited in scope to the specific
criteria spelled out in the Joint Seventh Procedural
Order and the Department®s Tenth Procedural Order.
These i1nclude: Vernal pools, Department only
criteria; alternatives, including undergrounding,
re-routing, use of taller poles and/or tapering
vegetation; and impacts of various alternative forest
fragmentation, species of concern, and specific
locations of concern.

My name i1s Susanne Miller. |1 am the
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Director for the Department"s Eastern Maine Regional
Office and I am the Presiding Officer for this
matter. My role does not include the ultimate
decision-making authority on the merits of this
application, which the Department of Environmental
Protection Commissioner expressly retains.

Joining me from the Department today are to
my left Commissioner Jerry Reid; our Director of --
our Project Manager for the New England Clean Energy
Connect project Jim Beyer; our Director for the
Bureau of Land Management Mark Bergeron; also next to
me to my left i1s Peggy Bensinger, Assistant Attorney
General and counsel to the Department.

We are also joined by the Land Use Planning
Commission and they will introduce themselves.

MR. WORCESTER: Good morning. My name is
Everett Worcester. 1 am the Chair of the Commission
and the Presiding Officer in this proceeding for the
Commission. As Susanne mentioned, this is a
continuation of the previous joint hearing held on
April 2. The majority of testimony scheduled for
today pertains to the alternative analysis, a topic
previously selected for the Commission®s hearing.
Given the nature of this topic, portions of the party

testimony are expected to address alternative
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analysis both within and outside of the P-RR
subdistricts, which I remind you is the focus of the
Commission®s consideration.

The Commission recognizes that not all
testimony today may be relevant to the Commission®s
role In certifying whether the project is a use
allowed by special exception within the P-RR
subdistrict. The Commission®s decision on the
requested Site Law Certification for the proposed
NECEC project will be based on the testimony that
pertains to the P-RR subdistrict including cost,
engineering and other considerations. And | might
add something, i1f you have testimony today that"s
specific to the P-RR i1ssue i1t would be helpful 1f you
pointed that out. Thank you.

MS. MILLER: Thank you. While not a part of
these proceedings, Mr. Jay Clement from the U.S. Army
Corps of Engineers will also be here today, Jay is
standing up In the back, In case anyone has questions
about the federal application process.

This public hearing is being recorded and it
will be transcribed. Copies of the transcript will
be made available when the transcript is completed.
Our court reporter is Dostie Reporting Service and

sitting up with us today is Robin Dostie. Prior to
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presenting the summary of your testimony or
cross-examining a witness, please state your name
clearly, who you are affiliated with and whichever
intervenor group you represent. It will help our
transcriptionist keep track of who 1s who.

We have provided microphones for parties,
witnesses, and at our table, and for those asking
questions. | want to just mention that the
microphones are going to work a little bit
differently than they did in Farmington. Some
microphones don"t have on/off switches, so I"m going
to tell you which ones those are. Those are the two
at the witness table, Group 6, Group 4 and the
Applicant. Now, the rest of us do have on/off
switches. | believe the default position iIs on right
now, so If you don"t want them on turn them off. And
also just a reminder, our AB guy is going to go ahead
and shut everything off during the break, but you"re
still advised i1f you"re going to have some
conversations that you don"t want broadcast to
everyone who is live-streaming you might want to just
step away from the table. And 1711 try to just make
that announcement every now and then throughout the
proceedings because 1t"s easy to forget that, but |

just want to make sure, you know, unwanted
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conversations aren"t broadcast.

Okay. So when you are speaking, please
remember to speak into the microphone so the sound
carries and so that both the live-streaming portion
and the transcriptions can capture what you“re
saying.

I also wanted to acknowledge some additional
Department staff we have with us today. At the end
of this table we"ve got Doris Peaslee. She"s going
to help us get stuff onto the projector. And we also
have April over there next to Robin and she®"s going
to help us, again, with the time keeping.

At this time, please turn off or silence
your electronic devices, including your cell phone,
so that there aren®"t any disruptions. Emergency
exits, we"re going to be using those doors. Everyone
IS going to be using those doors over there to get in
and out. The folks at the table, Commissioners and
staff are going to be using this door back here. The
restrooms are located if you leave this room and you
head to the left and you"ll see a ramp that goes down
towards the right, they"re right there.

This hearing is being held by the Department
pursuant to the Maine Administrative Procedure Act.

All witnesses at this hearing will be sworn. All
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evidence already entered into the record will be
available in our Bangor office. 1 don"t believe
we"ve brought a copy with us today. It"s also on our
website publicly available. We do have some extra
copies of the agenda 1In the back of the room as well.
After the hearing today the project file will still
be available for public review by arrangement during
regular business hours at our Bangor office.

All witnesses and those questioning
witnesses must be aware of time constraints and
adhere to the time allotted to you. Please be
concise and keep testimony relevant to the limited
scope outline for today"s portion of the hearing.

At this time, | ask all persons planning to
testify to stand and raise their right hand. Do you
swear or affirm that the testimony you are about to
give is the whole truth and nothing but the truth?

(Witnesses affirm.)

MS. MILLER: Thank you. As I mentioned, a
copy of today"s --

MR. BOROWSKI: Excuse me. 1 just wanted to
note that Mr. Paquette i1s not yet hear, so he will
need to be sworn in later.

MS. MILLER: Okay. Thank you.

MR. WOOD: And 1°11 add that Dr.
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Simons-Legard i1s not yet here and she will need to be
sworn in too.

MS. MILLER: Okay. Thank you. You both
might want to remind me when that time comes.

MR. WOOD: Okay.

MS. MILLER: Thank you. Okay. As I
mentioned, a copy of today"s agenda is located on the
table in the back of the room. 1 do have a couple of
minor edits to make to the agenda, so | just want to
walk through that with everybody. The first thing is
Footnote Number 3 on the first page, when I did the
order of cross-examination | neglected to put Groups
2 and 10 in that order, so | apologize for that, so
the order should be Applicant, 1, 2 and just go
straightforward with 10 at the end.

And then the other thing that I -- that was
accidentally omitted was 1T you go to the second page
starting with the Engineering Witness Panel 1, |
neglected to include the rebuttal testimony which we
never had a chance to address for certain witnesses
for the Applicant during April and so I just want to
clarify that for some of the witnesses on that list
it should be rebuttal and supplemental testimony, so
to add Mr. Tribbet, Mr. Bardwell and Mr. Freye iIn
that -- In that list for rebuttal.
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Okay. Any questions? Yes.

MS. TOURANGEAU: Joanna Tourangeau for Group
8. | was curious about the procedures for ceding
time to another group for cross-examination. Are
those still that we designate at the beginning of the
time or 1s i1t now that that time is passed down to be
distributed among all of the parties?

MS. BENSINGER: We would allow i1f it
comes -- when we call a certain witness a certain
group for their time for cross they could say we"re
going to cede it to a different group, but we didn"t
want a group to get two minutes in and then decide.
We"re not going to fine tune i1t quite that much.

MS. TOURANGEAU: Understood. 1 just wanted
to be clear that i1t wasn"t the case that the language
at the last sentence of Footnote 1 meant that you
couldn®"t cede i1t to a specific party, that i1t all
went down the chain, but I think I understand now.
Thank you.

MS. MILLER: Okay. With that, let"s get
started and we"ll start with our first witness panel,
which 1s Dr. Aram Calhoun and Mr. Gary Emond.

ARAM CALHOUN: Good morning and thank you
for the opportunity. |Is this -- can you hear me?

Closer.
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Good morning and thank you for the
opportunity to participate in this process. 1"m the
Professor of Wetland Ecology at the University of
Maine. My research focuses on issues related to
forested wetlands and vernal pool ecology, policy and
conservation. For over two decades my lab has
conducted research on vernal pools In Maine and we
have published over 60 papers that focus just on
vernal pool ecology management.

I"m going to state the punchline first. The
proposed project will impact hundreds of vernal
pools; clearing for the power line will fragment pool
networks causing undue stress to amphibian
populations; the ability of amphibians to move from
pools to mature forest i1s a critical component of
their life history; the mitigation proposed by CMP 1is
inadequate because 1t only compensates for direct
impacts to a small subset of vernal pools; there is
no compensation for fragmentation of migration and
dispersal routes, which are measured in several
hundreds of feet; fragmentation of terrestrial home
ranges of amphibians in the right of way as well as
for pools beyond the property affected by the land
conversion and for the vast ecological landscape

scale function of vernal pools; therefore, | do not
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believe that this project meets the no unreasonable
adverse 1mpact standard. Its 1mpacts are severe and
the Applicant®s mitigation proposal i1s 1nadequate.

To review, vernal pools offer unique values
such as prime breeding habitat for amphibian and
invertebrate, mature forest specialists, resting and
foraging habitat for many species of birds, reptiles
and mammals 1ncluding many state listed species,
carbon nutrient export to surrounding forests may
serve as hydrologic notes on the landscape. In
short, fragmentation of these ecological networks as
would be caused by 150 foot cleared utility right of
way we can see functions at multiple scales.

From an amphibian perspective In Maine, an
intact vernal pool must include shaded, full canopy
breeding pools, forested terrestrial habitat for
foraging, hibernating and cover, access to wetlands
and other vernal pools as stepping stones during
emigration, unfragmented forested habitat and home
ranges for adults and dispersal routes for juveniles.
Juvenile dispersal from native pools maintains
population connectivity and genetic health and the
only peer reviewed study addressing the effects of
power lines on behavior of wood frog juveniles

deMaynadier and Hunter showed that juvenile wood
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frogs chose closed canopy habitat immediately upon
metamorphosis with preference for dense foliage of
both understory and canopy layers. The results
suggests populations of pool breeding amphibians will
likely decline due to fragmentation from power lines.

In another study by these authors on the
hard edge effects on movement patterns they found
that, one, the footprint of canopy removal goes well
beyond the cut boundary up to 100 feet into the
forest and, two, most sensitive species to those very
edge effects are vernal pool specialists, namely wood
frogs and salamanders. In short, vernal pool
amphibian populations need pools plus mature forest
because of this unfragmented connection and the
quality of habitats that link breeding and
non-breeding habitat elements are key to population
vitality.

Let"s look at the direct and indirect
effects. Some of the direct effects of a clearcut
right of way include flipping the detrital-based
closed canopy pools only used by amphibian
specialists to open canopy pools not unlike farm
ponds driven by primary productivity with changes iIn
community structure leading to increases iIn predators

of all amphibian life stages, competition from green
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frogs and other amphibians attracted by open, warm
habitats and increased incidences of disease
mortality events, degraded travel routes to and from
pools, direct impacts to animals in the right of way
during construction, habitat loss to home ranges for
pools and the uncut right of way and adjacent forest.
Indirect effects include altering the forest interior
climate conditions 100 feet or more from the hard cut
edge, Impacts to forested wetlands along and adjacent
to the right of way. Forested wetlands are a primary
summer habitat for wood frogs and blue spotted
salamanders and often includes diffuse vernal pools
are not considered In the compensation.

The Army Corps of Engineers and state
compensation formula are of course limited by
restrictions of the existing regulations, thus
hundreds of non-jurisdictional pools which are
important elements of the overall vernal pool
landscape supporting amphibian metapopulations in
this region are not considered in the compensation
for losses. Compensation should include these
indirect impacts to jurisdictional pools beyond the
right of way, beyond 250 feet and including forest
pools, home range forest pools whose home ranges are

impacted by the clearing in the right of way.
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Amphibian populations are already stressed by changes
in climate and fragmentation from existing roads and
forestry practices, this adds a further significant
stressor iIn the face of an already uncertain future.

CMP compensation does not include these
direct and indirect impacts to vernal pool ecosystems
in 1ts compensation calculus. 1 recommend an
alternative analysis to the current proposal and for
any compensation plan to account for impacts to all
pools within a minimum of 750 feet of the cleared
right of ways; iIn other words, to acknowledge

significant fragmentation of vernal pool landscapes.

Thank you.
MR. MANAHAN: Ms. Miller, Matt Manahan for
Central Maine Power. 1 would just like to -- 1

didn"t want to interrupt Dr. Calhoun, but I would
just like to object for the record to the extent that
Dr. Calhoun testified to material that was stricken
from her direct testimony and there are several
portions that she did recite from her direct
testimony including functions of vernal pools, direct
impacts of vernal pools, indirect impacts for vernal
pools. So for the record, 1°d like to object to
those portions of her statement. Thank you.

MS. MILLER: We will disregard those
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portions upon review. Thank you. Go ahead, Mr.
Emond.

GARY EMOND: Can you hear me okay? Good
morning. My name is Gary Emond. 1 work for Power
Engineers as a Project Manager in the Environmental
Division. [I"m a native of Maine and have 25 years of
experience as a project manager and environmental
scientist. My career focus has been on large
infrastructure -- energy infrastructure routing and
siting and associated natural resource iImpacts
assessments, field studies and surveys, and
environmental permitting. My scientific experience
encompasses vernal pools, wetlands, stream ecology,
special status species, wildlife and fisheries and
vegetation community ecology. |1 have been
professionally assessing and mapping vernal pools
since 2002 In Massachusetts and have done so iIn Maine
since 2007 when the state vernal pool regulations
were enacted.

My testimony presentation iIs iIn direct
response to some of the assertions iIn the pre-filed
testimony provided by Dr. Calhoun. Examples include
pointing to a single peer-reviewed reviewed study
addressing power line behavior of wood frog juveniles

in a controlled experiment with results suggesting
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populations of pool-breeding amphibians in vernal
pools will likely decline due to fragmentation from
power lines. Under the one that"s shrubby habitat
as -- 1s such as found in established right of ways
that has an understory of thick graminoids may be
difficult for dispersing amphibians to pass through
on their way to forested habitat. Another example is
impacts ranging from devastation for some individual
vernal pools to greatly compromised habitats for
others. And another one i1s what we do know is that
populations along the corridor will be compromised,
some lost and some severely degraded. We know that
significant numbers of animals will be directly
impacted through operations.

Such assertions are somewhat inconsistent
with the results of extensive vernal pool assessment
and mapping field surveys and data collected during
the spring of 2007 and 2008 associated with the Maine
Power Reliability Program permit application process.
Those surveys were conducted in accordance with
agency approved protocol and were consistent with the
requirements and recommended optimal indicator
species survey times contained in Natural Resources
Project Act Rules Chapter 335.

As part of those surveys, approximately 620
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miles of right of way, the majority of which have
been clear of trees for more than 40 years, were
observed i1n field survey by biologists. Analysis of
the field surveys and associated data revealed some
of the following: 200 natural vernal pools were
documented within or adjacent to the proposed Maine
Power Reliability Program transmission corridor. Of
the 200 natural vernal pools, 88 or 44 percent
qualified as significant vernal pools under Chapter
335. This fell In the middle of the Maine Department
of Inland Fisheries and Wildlife"s anticipated range
of 40 to 50 percent of all vernal pools assessed that
would be expected to meet regulatory definition of
significant. All 88 significant vernal pools were
either located within or immediately adjacent to
transmission corridors that had been maintained 1iIn
early successional scrub/shrub habitat for 40 years
or longer. 48 or 55 percent of these significant
vernal pools 250 foot critical terrestrial habitats
were 51 to 75 percent non-forested. Only 12.5
percent of the significant vernal pools had greater
than 75 percent forest habitat cover within their 250
foot critical terrestrial habitat.

In conclusion, based on the foregoing

including vernal pool survey data results associated
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with the Maine Power Reliability Program and vernal
pool surveys conducted on other CMP transmission line
rights of way between then and now, the NECEC will
not result in unreasonable habitat fragmentation
related impacts to jurisdictional vernal pools and
vernal pool species within or adjacent to the
proposed. The NECEC right of way will be, quote,
unquote, a soft land use that would remain vegetated
with herbaceous plants, shrubs, woody vegetation
including mature shrubs and small trees. Similar to
other transmission line right of ways in Maine and
throughout New England, the NECEC right of way will
be surrounded by primarily forested habitat. Thus,
to the extent the vernal pool species benefit from
forested habitat within a portion of their critical
terrestrial habitat this cover type will continue to
be present and be available. As these vernal pool
survey data demonstrate, maintained transmission line
right of ways are compatible with and, in fact, will
support significant vernal pools. Thank you.

MS. MILLER: Thank you. So we"ll start with
cross-examination and 1 believe we have Group 10
first.

ARAM CALHOUN: Can you identify who the

groups are for those of us who don"t know the
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numbers?

MS. MILLER: AIll right. Group 1 is --

ARAM CALHOUN: I mean, as they come up i1t
would be useful so I don"t have to memorize them all.
Like Group 10 i1s?

MS. MILLER: Can I just let --

ARAM CALHOUN: Okay.

MS. BOEPPLE: Okay. Good morning. My name
is Elizabeth Boepple. 1"m with BCM Environmental
Land Law. 1 am representing Groups 2 and 10. Group
2 consists of West Forks Plantation, Town of
Caratunk, Kennebec River Anglers, Maine Guide
Services, Hawk"s Nest Lodge and Mike Pilsbury. Group
10 1s comprised of Ed Buzzell, various Land Use and
Planning Commission intervenors, which I can list as
well, and that i1s Carrie Carpenter, Eric Sherman,
Kathy Barkley, Kim Lyman, Mandy Farrar, Matt Wagner,
Noah Hale, Taylor Walker and Tony DiBlasi.

My questions this morning for you are coming
from both Groups 2 and 10 and Group 1 has also ceded
their time to me.

MR. HAYNES: 1 just want it clear that for
the record, Bob Haynes, Group 1 cedes their time to
this group.

MS. MILLER: Thank you.
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MS. BOEPPLE: And Group 1 consists of
Friends of Boundary Mountains, Maine Wilderness
Guides and Old Canada Road.

MS. MILLER: Ms. Boepple, just to be clear,
are you going to do that starting at the beginning?

MS. BOEPPLE: Yes.

MS. MILLER: Okay.

MS. BOEPPLE: All condensed.

MS. MILLER: Thank you.

MS. BOEPPLE: Thank you. So I think that
gives me nine minutes.

MS. MILLER: Yes.

MS. BOEPPLE: So, Ms. Calhoun, would i1t be
fair to say that you don"t agree with the witness who
IS sitting next to you In terms of his conclusions?

ARAM CALHOUN: I think that i1t would be fair
to say | don"t agree with many of the things that
he"s saying, but 1 would need to know specific things
you would like me to say | don"t agree with.

MS. BOEPPLE: Okay. So --

ARAM CALHOUN: I don"t want to answer
blanket statements.

MS. BOEPPLE: 1In general, you don"t agree
with --

ARAM CALHOUN: Give me something specific to
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respond to.

MS. BOEPPLE: Okay. Well, why don"t I go
through some questions.

ARAM CALHOUN: Okay.

MS. BOEPPLE: 1Is i1t fair to say that only a
handful of people -- let"s first start with your
qualifications. Would i1t be fair to say that there
is only a handful of people In North America who
published as much as you have on the terrestrial
habitat needs and migration movements of the
pool-breeding amphibians?

ARAM CALHOUN: I would say that"s fair.

MS. BOEPPLE: And could you say what you and
others found to be the key components of habitat for
upland life history of species?

ARAM CALHOUN: Key components are mature
forests, different types of coarse, woody debris that
have to be at certain depths to maintain moisture and
nutrients and I guess that"s -- those are the main
things is mature -- all of the things that come with
mature forest because they"re forest specialist
species. These amphibrans are the low diversity in
vernal pools, but the low diversity iIs because there
are very specialized species that use these woodland

pools and reduce competition on other species that
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are open water habitats.

MS. BOEPPLE: And 1 believe one of the
points of disagreement may be that the transmission
corridors are compatible with that kind of habitat?

ARAM CALHOUN: Correct. 1 think there might
be a misunderstanding that because there are egg
masses In vernal pools In open habitats that that
makes them healthy vernal pools. We count lots and
lots of egg masses along roadside ditches and lots of
inappropriate places for breeding amphibians. What
happens 1s when they"re on their way to appropriate
breeding habitats in forested landscapes, they hit
water, they"re not the brightest animals on the
planet, they lay their eggs and we find densities of
egg masses. There are also pioneers i1In the group.
They"re meant to travel distances to keep genetic
diversity healthy and they®"re the ones that go off
and look for new places to breed and, again, they
come into these iIntegral breed places and they lay
thelr egg masses, so.

MS. BOEPPLE: Thank you. And what i1s the
average migration distance for each of those species?

ARAM CALHOUN: It differs by species, but we
have numbers ranging from median numbers between half

go less and half more ranging from 400 to 800 feet
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for adults and measuring in miles for amphibians
dispersers, which are the juveniles.

MS. BOEPPLE: And the area that is going to
be 1mpacted i1f this project i1s approved contains that
kind of habitat, is that fair to say?

ARAM CALHOUN: The -- do you mean are there
natural vernal pools?

MS. BOEPPLE: Yes.

ARAM CALHOUN: Currently there are natural
vernal pools iIn the forest. 1 noted reviewing the
maps there are a number of forested wetlands that
intersect the line and the number of forested
wetlands adjacent to the line and these are not
typically considered vernal pools, but they often
harbor diffuse vernal pools and they"re critical for
summering habitat for blue frogs and wood frogs and |
think that those aren"t in part of the calculus of
impacts to vernal pools.

MS. BOEPPLE: Thank you. So I*"d like to
talk a little bit about regulations for significant
vernal pools and under NRPA. That only regulates
activity as far as 250 feet from the vernal pool; 1is
that correct?

ARAM CALHOUN: Correct. There 1s a zone of

consultation around a vernal pool, so 1T you want to
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impact a vernal pool every landowner around the
vernal pool has a right to --

MR. MANAHAN: Excuse me, 1 would have to
object to this line of gquestioning. This -- vernal
pools 1s not a subject -- a DEP hearing topic for
this hearing. It"s forest -- 1t"s fragmentation and
talking about what is required under the rules of
vernal pools and Dr. Calhoun®s testimony with respect
to vernal pools i1s not a hearing topic, so I would
just object to this line of questioning.

MS. BENSINGER: Are you going towards that
topic?

MS. BOEPPLE: Yes, 1 am.

MS. BENSINGER: I would recommend that the
question be allowed.

MS. MILLER: We®"ll allow 1t and go ahead and
proceed.

MS. BOEPPLE: Thank you. So given that, is
it true that there will be significant adverse
impacts to these animals 1f habitat beyond this
distance is impacted?

ARAM CALHOUN: Correct. 250 feet was a
compromise for significant vernal pools because it
can"t be in completely sunny spaces influenced by

politics, so that number means nothing to the animals
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and they use habitat far beyond 250 feet.

MS. BOEPPLE: And that goes directly to the
fragmentation issue --

ARAM CALHOUN: Correct.

MS. BOEPPLE: -- 1s that correct?

ARAM CALHOUN: Correct. Fragmenting of not
just dispersal pools but home ranges for pools
that -- that"s my point, for pools that are outside
the right of way that intersect within 1,000 feet or
so will be iImpacted by that clearcut.

MS. BOEPPLE: So when we talk about forest
fragmentation we"re talking about it in the whole
universe of the ecosystem?

ARAM CALHOUN: I"m speaking of vernal pool
landscapes. |I"m speaking of poolscapes that vernal
pools do not separate -- do not separate -- do not
function separately. They function with other vernal
pools because the amphibian populations are organized
in metapopulations and for them to remain vital they
need to have connections among all of the different
vernal pools and they even distribute their egg
masses among several vernal pools making egg mass
numbers lower meaning that a lot of significant
vernal pools cutoff a lot of pools that are actually

quite ecologically relevant.
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MS. BOEPPLE: Okay. So is it in your
professional opinion in this landscape setting, would
you predict small, moderate or large impacts to
pool-breeders beyond the 250 feet?

ARAM CALHOUN: Large.

MS. BOEPPLE: Large impacts. Okay. So
there will be losses, is that a fair assessment?

ARAM CALHOUN: That is a failr assessment.

MS. BOEPPLE: Okay. And have you -- | think
you"ve already stated this, but will other pools iIn
this region suffer permanent impacts without any kind
of compensation?

ARAM CALHOUN: Yes.

MS. BOEPPLE: So, for example, pools within
say 400 or 600 feet may also suffer?

ARAM CALHOUN: Yes.

MS. BOEPPLE: Habitat loss, correct?

ARAM CALHOUN: Yes, because of the home
range distances and the dispersal distances of
pool-breeding amphibians.

MS. BOEPPLE: Okay. And based on your
knowledge of pool densities In Maine, would you say a
handful or 10s or hundreds of pools?

ARAM CALHOUN: There definitely would be

hundreds of pools impacted.
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MS. BOEPPLE: And can you -- can you tie
that to what that means for the ecosystem of the
forest?

ARAM CALHOUN: Well, I -- 1 alluded to the
fact that the vernal pools -- again, we shouldn"t be
looking at them as discreet single wetlands that are
primarily habitat for pool-breeding amphibians, but
they have a large number of other ecosystem
functions, hydrologic, biogeochemical support of
non-breeding wildlife. And I also was highlighting
that they should be assessed as a network of wetlands
that are integrated into the forested ecosystem, so
the greater the distances between vernal pools from
losses, all of these things have effect on the
ecology of vernal pools In forests in wetlands.

MS. BOEPPLE: Thank you. So how well --
would vernal pools i1In the right of way be affected by
tree removal?

ARAM CALHOUN: Yes. 1 -- the easiest way to
think about that i1s thinking of a mature forested
pool, which is a pool that"s shaded and a farm pond.
Now, there will be a higher diversity of species In
these and a lot of people equate higher diversity
with better health but that"s not true. For forest

specialists low diversity i1s what allows them to
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complete and be successful. Open farm ponds are
based on primary productivity, so they"re more --
they"re more productive, they attract green frogs and
bullfrogs and a larger array of predatory
invertebrate. So even though there are pool-breeding
amphibians still 1n these areas they can become
ecologically stressed where these animals are less
successftul .

MS. BOEPPLE: Okay. And so just one final
question then. In your assessment and your review of
CMP*"s application, did you see a proper assessment of
the potential of the environmental --

ARAM CALHOUN: AIll that I saw was a survey
of egg mass counts of vernal pools. 1 saw no before
and after study. 1 saw no marked recaptured studies,
which you would need to prove that animals were
coming back to breed there that were recruited from
the next generation. 1 saw no health surveys of the
amphibians, which my lab has done lots of doing
disease assessments and fitness assessments.

MS. BOEPPLE: Okay. Thank you.

MS. MILLER: So now we have Group 8.

MS. TOURANGEAU: Good morning. Group 8
cedes i1ts time for cross-examination of Mr. Emond to

Group 4.
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MS. MILLER: Okay. Group 7.

MR. SMITH: Group 7 cedes its time to the
Applicant.

MS. MILLER: Okay. Group 6.

MR. WOOD: Group 6 cedes i1ts time to Group

MS. MILLER: Okay. That"s okay. 1"ve got
it. Group 5.

MR. NOVELLO: Group 5 has no questions.

MS. MILLER: Okay. So Group 4, you have
nine minutes.

MS. ELY: Sue Ely representing Group 4,
which 1s The Natural Resources Council of Maine, the
Appalachian Mountain Club and Trout Unlimited.

Mr. Emond, I have questions for you.
Starting with your testimony on Page 5, the fourth
bullet 1n you testify that construction --
constructing and maintaining transmission line
corridors does not negatively affect vernal pool
hydroperiod; is that correct?

GARY EMOND: That i1s correct.

MS. ELY: Did you or TRC, whose two season
survey of vernal pools in the MPRP you cite
throughout your testimony, do any long-term studies

comparing hydroperiod of vernal pools prior to
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clearing the MPRP right of way period and then after
clearing?

GARY EMOND: No, we followed the regulatory
standards which require surveys on them.

MS. ELY: Okay. So isn"t i1t true then that
you can"t claim that there i1s no effect on
hydroperiod compared to before or after if you have
not done those studies?

GARY EMOND: Can you rephrase the question,
please?

MS. ELY: |If you have not done a study of
before and after -- before clearing and after
clearing, how can you claim that there is no effect
on hydroperiod?

GARY EMOND: The only effect to the right of
way was clearing vegetation. The ground was not
disturbed. Everything was left intact in terms of
grade, so the pool basins were not affected.

MS. BENSINGER: Could you maybe put the
microphone a little bit farther away? It"s a little
hard to hear you.

GARY EMOND: Oh, I"ve got the opposite
affect.

MS. ELY: Also on Page 5 iIn your testimony
the bottom bullet you state that the lifespan of the
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spotted salamander averages 15 to 20 years and that
the majority of these corridors have been iIn
existence for 40 or more years, a period of which
therefore spans multiple generations of spotted
salamander. 1Is this -- i1s this correct, this bullet
here?

GARY EMOND: Yes.

MS. ELY: Okay. Did you or TRC do any mark
and recapture studies to document which salamanders
are spawning iIn these vernal pools?

GARY EMOND: No. Again, we followed the
regulatory standards for performing surveys, but the
information that we use and that was used to create
that report was based on some of Dr. Calhoun®s
research and other researchers.

MS. ELY: But you did not do a mark and
recapture study?

GARY EMOND: That"s correct.

MS. ELY: Without mark and recapture studies
that would tie juvenile salamanders leaving the pool
and then recapture them when they return you can"t
say conclusively that multiple generations of
salamanders have spawned In these pools; is that
correct?

GARY EMOND: That i1s correct. We did no
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studies. It would be outside of the survey standards
and the regulated public doesn"t need to do that type
of stuff.

MS. ELY: But you didn"t do the study?

GARY EMOND: That i1s correct, but that is
because 1t was not required as part of the permitting
process.

MS. ELY: I understand. Thank you. Staying
on Page 5, the second to last bullet iIn your
testimony you write that early successional shrub and
herbaceous vegetation habitat associated with
transmission line corridor i1s permeable to amphibian
migration; i1s that correct?

GARY EMOND: That"s correct. 1It"s not a
wall.

MS. ELY: Did you or TRC do any studies that
looked at whether the shrub/scrub habitat made
amphibians more vulnerable to predation when compared
to forested habitat?

GARY EMOND: No, we did not.

MS. ELY: Have you reviewed the work on
power line amphibian movement by Dr. Hunter in
2000 -- I"m sorry, 1999, which was published in the
Journal of Wildlife Management?

GARY EMOND: Yes, that was one of the
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publications we reviewed and we prepared of the
study.

MS. ELY: Okay. Are you aware that it
concludes that wood frogs showed an immediate
preference for enclosed preference for closed canopy
habitat over a power line habitat upon emerging from
pools?

GARY EMOND: Yes.

MS. ELY: Are you aware that this study
demonstrated that the numbers of juvenile and adult
wood frogs declined sharply across the gradient of
habitat ranging from mature forest to clearcuts such
as power lines?

GARY EMOND: Yes.

MS. ELY: Move to page -- moving to Page 9
of your testimony. At the close, you write
maintained transmission line right of ways are
compatible with and, in fact, co-exist with and
support healthy and productive significant vernal
pools; 1s that correct?

GARY EMOND: Yes, that i1s correct, based on
the 620 miles of surveys we did plus other surveys
that have been done between then and now.

MS. ELY: Okay. Did you or TRC do any

studies of individual amphibian health in these pools
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for the MPRP survey?

GARY EMOND: No, there was nothing done.

MS. ELY: Did you or TRC do any studies of
the number of generalist species such as green frogs
that may prey on juvenile forest specialists that
were present in these pools?

GARY EMOND: That was outside the scope of
the permitting process, SO no.

MS. ELY: So -- I"m sorry, did you or did
you not?

GARY EMOND: We did not.

MS. ELY: Okay. Did you do any studies on
what percentage of wood frogs and spotted salamander
eggs that survived to maturity and leave the pool iIn
the right of way?

GARY EMOND: No, we did not.

MS. ELY: 1Is the TRC study that you cite as
the basis for your conclusions about power lines and
vernal pool ecosystems a peer-reviewed study
published In a scientific journal?

GARY EMOND: Not in a scientific journal,
no.

MS. ELY: Are you -- are you aware of EPAs
April 25 letter to the Army Corps about CMP*s
application for the NECEC project?
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GARY EMOND: Yes, 1 am.

MS. ELY: Okay. Have you reviewed 1t?

GARY EMOND: Briefly.

MS. ELY: 1"m going to pass EPAs letter
around. 1 believe i1t"s already in the record; 1is
that correct?

MS. MILLER: Yes, i1t is.

MS. ELY: Okay. So I brought a copy for
everyone just in case, but 1"m going to --

MR. MANAHAN: Could I just -- could 1 just
object for a minute? How did 1t make 1t into the
record? I1"m not sure exactly how 1t got introduced
into the record.

MS. BENSINGER: EPA sent it to the DEP.

MR. MANAHAN: 1 see. Thank you.

MS. ELY: 1I1"m passing around a copy to
parties and hopefully everyone has gotten 1t. At the
bottom of Page 4 -- sorry, we should have -- hey,
Jeff, can you pass everyone a copy?

JEFF REARDON: 1"m sorry.

MS. ELY: If you turn to the bottom of Page
4, would you mind reading that bottom paragraph
that"s labeled vernal pools?

MR. MANAHAN: 1 would object to this

question -- this line of questioning which relates
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solely to vernal pools and doesn"t relate to a
hearing topic.

MS. ELY: Similar to the questioning from
Ms. Boepple earlier this is related to fragmentation
from the -- the fragmenting feature of the right of
way and the clearing of trees.

MR. MANAHAN: There i1s nothing In this
letter about fragmentation In this section that
you -- that Ms. Ely is reading from.

MS. MILLER: [Is your question about --
related to fragmentation?

MS. ELY: It i1s. I1t"s about the fragmenting
characteristics of the right of way.

MS. MILLER: Then 11l -- go ahead.

GARY EMOND: High value vernal pools are one
of the most valuable aquatic ecosystems we have iIn
New England, rivaling salt marshes in their
productivity, yet the bulk of breeding animals only
use them iIn the spring. These animals typically live
in the forest and must travel to and from vernal
pools each year. Tree clearing near vernal pools
would cause secondary impacts to the pools,
especially where clearing occurs within the 100 foot
envelope adjacent to the vernal pool. This 100 foot

envelope i1s of critical importance to vernal pool
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ecosystems containing vegetation that provides shade,
regulates temperature, maintains water quality,
contributes to leaf litter and woody debris, and
provides terrestrial habitat for pool-breeding
amphibian populations. Juvenile pool-breeding
organisms are particularly susceptible to loss of
tree canopy iIn the areas immediately surrounding
vernal pools.

MS. MILLER: Just so you know your time is
up, SO one more question.

MS. ELY: The clearing right of way for the
CMP power line, would that cause a loss of tree
canopy In the areas i1mmediately surrounding vernal
pools?

GARY EMOND: In some cases.

MS. ELY: Thank you.

MS. MILLER: Thank you. So we have Group 3.

MR. BOROWSKI: Group 3 cedes 1ts time to the
Applicant. Thank you.

MS. MILLER: Okay. So then we have
Applicant with nine minutes.

MR. MANAHAN: Good morning, Dr. Calhoun, my
name i1s Matt Manahan and 1 represent Central Maine
Power. Dr. Calhoun, you state in your testimony and

we heard you state again this morning that, and I"m
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quoting here from your testimony, CMP®"s proposed
compensation for vernal pool impacts i1s insufficient
and then you say that®"s because the thresholds for
significance are the result of a legislative
compromise that limits coverage of ecologically
valuable tools. So your disagreement here today 1is
with the laws and regulations that apply to the
project; is that right?

ARAM CALHOUN: No, not entirely.

MR. MANAHAN: But you do disagree that
the -- with the laws and regulations that apply to
the project?

ARAM CALHOUN: I don"t disagree with them.

I helped to create them. | am pointing out the
ecological shortcomings of that and 1 was asked to
consider whether compensation was sufficient and if
it were not why not and that"s what my testimony was
about.

MR. MANAHAN: So do you -- are you
retracting your statement that you believe that the
laws and regulations do not go far enough iIn
protecting vernal pools?

ARAM CALHOUN: No, I"m not saying that.

MR. MANAHAN: Okay. So you do believe that

the laws and regulations that apply here are
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insufficient?

ARAM CALHOUN: Correct.

MR. MANAHAN: Okay. Thank you. Does
commercial forestry result in habitat fragmentation
of vernal pools?

ARAM CALHOUN: I have that In my testimony
as well. 1It"s -- i1t"s knowledge that roads create
fragmentation, clearcuts create fragmentation,
partial cuts create fragmentation. It"s not an issue
of whether or not forestry practices have some
deleterious effects on pool-breeding amphibians.
It"s the question of whether a clearcut 150 feet is a
fragmenting event.

MR. MANAHAN: Right. But I"m talking about
commercial forestry right now, that"s my question.
So -- so i1s there a commercial forestry operation 1iIn
the vicinity of the proposed project?

ARAM CALHOUN: Yes.

MR. MANAHAN: Okay. And do you know how
many acres of commercial forest are harvested each
year in the western mountains region?

ARAM CALHOUN: I do not now how many acres.
I can look at the maps and see the corridors
happening, 1 don"t know how many acres.

MR. MANAHAN: Okay. Are you aware that
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Maine IF&W has agreed to CMP"s proposed compensation
plan which includes relations to habitat
fragmentation?

ARAM CALHOUN: I am, of course, aware of
that.

MR. MANAHAN: Okay. Do you think IF&W has
expertise in management of wildlife and habitat
fragmentation?

ARAM CALHOUN: [IF&W has wonderful expertise
in this and they are also limited by the constraints
of the current regulations in theilr current mission.
Again, 1 was asked to comment on the ecological
effect of this fragmentation on vernal pools as a
scientist and an ecologist. 1 was not asked to make
a —-- some sort of -- 1 don"t know about the policy.
This 1sn"t -- this i1isn"t a hearing about whether our
policies are sufficient or not. 1 was asked to come
as a scientist and talk about fragmentation and
vernal pools.

MR. MANAHAN: So you disagree with IF&W"s
conclusions?

ARAM CALHOUN: 1 do on that respect.

MR. MANAHAN: Have you reviewed the MPRP
vernal pool transmission line data that Mr. Emond
did?
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ARAM CALHOUN: I certainly have.

MR. MANAHAN: Okay. Are you aware that the
report concludes that the early successional habitat
associated with transmission line corridors 1is
permeable to amphibian migration?

ARAM CALHOUN: I certainly am aware of what
was i1n that report.

MR. MANAHAN: Okay. Thank you. 1 have no
further questions.

MS. MILLER: Thank you. We"re now going to
turn this over to agency questions, so -- and
Commission guestions and Department questions, soO
let"s start -- well, I guess this isn"t a Commission
topic, right, so we"re going to skip the Commission
on this one. Sorry. So we"ll just do agency
questions, so we"ll start with Commissioner Reid.
Mr. Beyer.

MR. BEYER: Dr. Calhoun, I only have one
question. |If the Department was to require tapering
in certain locations, would that reduce the impacts
to all vernal pools not just significant vernal
pools?

ARAM CALHOUN: 1Is that the end of your
question? Sorry.

MR. BEYER: Yup.
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ARAM CALHOUN: Yeah, okay. It"s an
interesting idea, but my answer would be as a
scientist that 1 have no data on that and I have
actually no information on the exact way that that
would be done and how 1t would be done and If
clearing would happen first and then the vegetation
would come back, so I"m hesitant to give an opinion
on something that 1 don"t have any information on.

MR. BEYER: Thank you.

MS. MILLER: Okay. That does i1t for agency
questions. Any redirect? Mr. Manahan.

MR. MANAHAN: Just quickly for Mr. Emond.
Ms. Ely asked you about studies that -- whether you
did certain studies and you responded to several no
you did not, they weren®"t required by regulations.
Do you believe it would be -- 1t was necessary for
you or someone else to have conducted those studies
in order to reach the conclusion that you did about
lack of adverse fragmentation impacts?

GARY EMOND: Based on my experience with
transmission lines in Maine, no. There iIs a
difference between academic research and performing
environmental surveys iIn support of permitting
requirements.

MR. MANAHAN: Thank you. No further
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questions.

MS. MILLER: Did Group 4 have any redirect
for Dr. Calhoun?

MS. ELY: Just one. Dr. Calhoun,

Mr. Manahan asked you about whether you agree or
disagree with the regulation and the mitigation
requirements of surrounding vernal pools and 1 wanted
to ask you about the mitigation required by the Army
Corps of Engineers and whether there is anything --

MR. MANAHAN: 1 would object to this. This
has nothing to do with the DEP"s approval criteria.

MS. BENSINGER: You may respond.

MS. ELY: The question was do you or do you
not agree with the mitigation and these regulations
and so I"m following-up with whether she does or
doesn"t agree with them.

MR. MANAHAN: 1 would object to the extent
it doesn"t involve DEP"s regulations.

MS. MILLER: 1I"m not clear on -- well, 1
guess I"m not clear on which -- can you clarify the
question?

MS. ELY: Sure. | want to ask Dr. Calhoun
about the mitigation compensation -- the calculation
of mitigation by the Army Corps of Engineers.

MR. MANAHAN: 1 would object. It doesn"t
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involve DEP regulations.

MS. MILLER: Yeah, 1"m going to sustain
that.

MS. ELY: Thank you.

MS. MILLER: Thank you. Any recross?
Hearing none. Seeing none. 1 want to thank our
witnesses.

ARAM CALHOUN: Thank you.

GARY EMOND: Thank you.

MS. MILLER: The next witness panel we have
is Group 2 and 10 and 4. We have Garnett Robinson,
Dr. Publicover and Jeff Reardon.

MS. MILLER: So we have 25 minutes for this
panel. And just let us know when you®re ready.
April, let us know when you"re ready.

MS. KIRKLAND: I"m ready.

MS. MILLER: Okay. Let"s start.

GARNETT ROBINSON: My name -- is this on?

MS. MILLER: Pull 1t a little closer.

GARNETT ROBINSON: 1 don"t know if I have to
reintroduce myself. My name Is Garnett Robinson. |
own Maine Assessment and Appraisal Services. | have
a degree i1n land use planning. | re-value numerous
towns In this state.

MS. MILLER: Can you just lift the mic up a
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little?

GARNETT ROBINSON: Sorry.

MS. MILLER: Perfect.

GARNETT ROBINSON: 1 have re-valued numerous
towns in the state. | have a background where |I"ve
appraised utility company assets. 1 re-valued
numerous dams and 1 guess that"s 1t. | think I"ve
introduced myself before.

Dear Board Members and Staff, I1°ve condensed
my testimony. I1°1l synopsize and address my
assertion points. 1| have many concerns about CMP"s
new testimony, but the main concern is that they are
attempting to make an argument that adding an
underground alternative would make the project too
expensive because they had chosen to -- because had
they chosen to include that in the original bid iInto
the Massachusetts RFP they might not have been
awarded the contract. It i1s clear from these
proceedings that CMP has already won that bid and as
part of the awarded contract Thorn Dickinson
explained In his testimony that Massachusetts
ratepayers are responsible for the cost of the
project up to the bid price with the exception that
any cost overruns or contingencies would be the

responsibility of the winning bidder.
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The argument that they might not have won
the bid 1f they hadn"t included undergrounding HVDC
line and other mitigation is irrelevant to these
proceedings and In no way demonstrates that being
required to underground the line or other mitigation
IS not reasonable or practicable. 1In fact, it is
clear iIn the redacted independent evaluator report,
CMP"s 1.1 Page 59, that NECEC was chosen due to the
low cost and that Thorn Dickinson in his testimony
described that an end cost would defeat the purpose
of the project, which apparently means low cost even
ifT 1t includes not considering alternatives as
required by Maine DEP reg 310.5-A, which states a
project will not be permitted i1t there are
practicable alternatives that would meet the project
purpose and have less environmental Impact.

What 1s very clear i1s that the exhibit in
the -- exhibits in the evaluator®s report at Exhibit
CMP 1.1-B are useless for Maine DEP and the LUPC to
use in determining reasonableness or practicableness
or feasibility of undergrounding the 54 mile section
of new corridor. CMP was the low bidder because they
chose not to consider undergrounding the HVDC lines
as competing projects in New Hampshire and Vermont

had 1n theirs, an alternative which would have
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largely mitigated the diminution and destruction of
the use and/or threat to forest fires. In fact,
Justin Tribbet in his rebuttal testimony tries to
make the argument that neither of those competing
bids which included undergrounding were awarded
contracts as a point of unreasonableness for
considering this alternative. Although as stated
above, CMP was awarded the contract based on being
lowest bidder not for being the least environmentally
destructive option.

CMP has not provided Maine DEP and LUPC 1n
their permit application testimony, exhibits, or
record, the information required to establish burying
the HVDC line i1s not reasonable or practicable. CMP
as part of their rebuttal now provided estimated
costs for burying the entire line, the 54 new mile
corridor -- corridor section and other smaller
sections but has not provided actual contract prices
and power purchase -- power purchase agreements,
excuse me, 1.e., the financial data that i1s needed to
determine whether burying i1s reasonable or
practicable.

CMP 1s offering hundreds of millions of
dollars both short and long-term mitigation as well

as for advertising the lobbying but is not providing
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the information needed to make the analysis. In his
testimony, Thorn Dickinson talked about the estimated
40 year life of the project and his fixed charge
rate, which would include capital costs, operations
and maintenance, property taxes, depreciation and
return on investment, iIncome tax, but never provided
supporting documentation or details to support any
analysis with actual contracts and power purchase
agreements but only information considered iIn
bidding.

My jJob as an assessor or appraiser is to
review proposed projects such as subdivisions or
condominiums that require discounted cash flow
analysis to determine 1Tt these proposed projects are
feasible and what their value might be. And it is
not often that data would be as readily available for
review as it should be here with this NECEC project,
but CMP has failed to provide i1t. The actual power
purchase agreement, power distribution price --
contract prices, et cetera, all of which would allow
a review of protected revenues, it iIs Impossible for
Maine DEP or LUPC to determine whether it would be
unreasonable, not feasible or not practicable to bury
the lines at the estimated costs provided. To put i1t

simply, billions and billions of dollars will be made
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iT this project i1s permitted and there i1s no way to
weigh whether 650 million or any other amount is
unreasonable without that information being made
available for a real analysis to be performed.

DAVID PUBLICOVER: Is this working?

MS. MILLER: Yes.

DAVID PUBLICOVER: All right. Thank you.
My name i1s David Publicover, Senior Staff Scientist
with the Appalachian Mountain Club, witness for Group
4.

The Department has requested supplemental
testimony as to whether any of these techniques,
1.e., undergrounding tapering or taller pole
structures in areas identified during the hearing as
environmentally sensitive or are of special concern
would satisfty concerns raised at the hearing or be a
preferred alternative. Discussion of the potential
use of these techniques has arisen in the course of
Intervenor testimony, cross-examination or
questioning by the Department. The Applicant has not
amended 1ts application to include these techniques
beyond 1ts current mitigation package and I"m not
prepared to comment on the impacts or benefits of an
undefined alternate proposal.

My testimony is confined to a general
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discussion of the proposed mitigation strategies on
fragmentation. 1 do not believe that any of the
proposed techniques would adequately correct the
fatal flaws 1n the application. A direct burial
trenching within the proposed corridor either in
short sections or for long distances is an 1nadequate
solution of the issue of fragmentation as it would
still require the clearing of a new, albeit, narrower
corridor through this undeveloped forest region. It
is not the above-ground line that i1s of concern but
rather the permanent deforested corridor. Horizontal
direct drilling may allow short portions of the line
to remain forested but would still result in
significant disturbance iIn the areas near the
injection points and there would still be extensive
sections of above-ground line with i1ts associated
corridor.

In addition, the new Impacts created by the
use of either of these burial techniques would have
to be thoroughly described and analyzed in an amended
application. It 1s highly unlikely that a properly
designed underground route would be proposed in a
remote undeveloped location due to the numerous
environmental and logistical challenges identified by

both CMP witnesses and Group 3 witness Gil Paquette.
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It should not be surprising that the evaluation of
undergrounding along a route not selected with this
technique in mind indicates that i1t iIs not
well-suited for this location. This after the fact
attempt to fix the flaws In the application is a poor
substitute for properly selecting an appropriate
underground route and related technology In the fTirst
place. We maintain that the proper approach is
burial along existing disturbed corridors as has been
proposed in other projects, which would eliminate the
need for a major or new fragmenting corridor.

Tapering was proposed as a way to mitigate
the scenic impacts of the corridor In certain
locations not as mitigation for fragmentation impacts
and 1t would have limited benefits for the latter
purpose. Tapered vegetation would have little
benefit for maintaining connectivity across the
corridor. It would not meet the minimum conditions
for marten habitat and most of the corridor would
remain in an early successional condition that would
provide little or no habitat connectivity for mature
forest species.

Maintaining taller vegetation would have
greater value than tapering, but would be difficult

to assess 1ts effectiveness In the absence of a
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specific proposal as to where and how extensively
this technique would be applied. Creating travel
corridors with taller vegetation in a few widely
scattered locations would only be a marginal
improvement. Maintaining full height mature forest
vegetation would be the most effective as i1t would
allow for the presence of larger trees and the
retention and the recruitment of woody debris.
Shorter vegetation In the range of 30 to 40 feet
would meet the minimum height and density
requirements for marten but would require the removal
of larger trees and limit the recruitment of woody
debris which would reduce i1ts value of mature forest
species.

Finally, maintaining taller vegetation would
require towers extending well above the surrounding
forest canopy and significantly increasing their
visibility allowing this technique to be implemented
without an amended Visual Impact Assessment and full
opportunity for parties to assess 1ts iIncreased
visual 1mpact should not be considered.

To summarize, In my opinion none of the
proposed techniques would adequately address the
fragmenting impacts of the project. They are

inadequate fixes to salvage a project that was
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improperly located in the first place and are a poor
substitute for burying the project along existing
already disturbed corridors.

And 1 also offer the following as rebuttal
to the Applicant"s supplemental testimony: Applicant
witnesses Mark Goodwin and Gino Guimarro continue to
argue that the project would not have an adverse
fragmenting impact and that no additional mitigation
IS required. Mr. Goodwin states, and 1 quote, CMP
has demonstrated that i1ts proposed clearing and
vegetation management practices will not cause an
unreasonable impact or an adverse effect. Mr.
Guimarro states, and | quote, the maintained project
right of way is structurally similar to much of the
forest matrix, any consequences of any fragmentation
from the scrub/shrub right of way will be minimal.

No new evidence 1s presented to support these
conclusions. The flaws i1n the application remain.

As stated 1n my original pre-filed testimony, the
Applicant®s assessment of fragmenting impacts is
cursory, overly general, lacking in specific analyses
and 1nappropriately conflates the impacts of the
corridor with those of timber management. In
addition, these conclusions have been contradicted by

multiple expert witnesses. No matter how many times
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the Applicant repeats these conclusions the record
does not support them.

In addition, the Applicant has presented
extensive testimony that the proposed techniques
present multiple technical, financial and
environmental challenges 1Tt applied to the proposed
corridor. Rather than seeking ways to minimize the
impacts of the project they are reduced to arguing
additional mitigation iIs not necessary. |If the DEP
rejects this conclusion, a position that is strongly
supported by the evidence i1In the record, the
Applicant®s own testimony provides evidence that the
project®"s iImpacts cannot be mitigated and thus the
DEP should deny the permit. Thank you.

JEFF REARDON: Can 1 just get a time check?

MS. KIRKLAND: 13 minutes.

JEFF REARDON: Oh, we should be fine. With
the combination of my height and my loud voice, have
I got this right?

MS. MILLER: Yes.

JEFF REARDON: We need taller mic stands for
Garnett and me.

Good morning. My name is Jeff Reardon. 1
appreciate the opportunity to summarize my pre-filed,

sur-rebuttal testimony and supplemental testimony
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today. My sur-rebuttal addressed Ken Freye®s
rebuttal testimony, part of CMP"s March 25, 2019
submissions and 1 just want to emphasize a few key
points that I won"t have time to cover all of today.
Regarding the Cold Stream crossing Mr. Freye
stated that, and | quote, the language and structure
of the deed for the Cold Stream Forest Parcel makes
placing transmission lines very difficult. Had the
parties to the acquisition of the CSF been open to an
alignment across the CSF, CMP would have seriously
considered expanding the 100 foot wide Jackman tie
line corridor. As one of those parties who was
involved from the beginning and until the end I can
state unequivocally that we were never approached by
CMP or any other party to discuss that option. And
I"ve also checked with the Trust for Public Lands and
they weren®"t -- they were similarly not approached.
The state contact we worked with at the time has
retired and I have not been able to contact her and
there may have been discussions with the state that 1
wasn"t aware of, but I don"t believe so. We would
have seriously considered the Jackman tie line
option. 1 don"t know whether we would have agreed to
it back 1n 2014 or 2015, but we would seriously have

considered 1t as an alternative to the crossing
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location, which 1 would have had the same concerns
about back then that 1 do now.

In response to concerns raised by Elizabeth
Caruso, Mr. Freye®s rebuttal testimony stated that
the Jackman tie line follows Route 201 from West
Forks to Jackman. Following this route along Route
201, as Dr. Publicover discussed, would have avoided
most of the 53 mile long greenfield section of the
NECEC limiting it to just 16 miles from Jackman to
the Canadian boarder which also could have followed
Route 201 and 1 share Dr. Publicover®s assessment
that that would have been much preferable to the
route that we have in front of us.

Regarding the proposed crossing of Cold
Stream, Mr. Freye -- can you bring up the figure that
was on my thumb drive? Regarding the proposed
crossing of Cold Stream, Mr. Freye makes two
statements that appear to contradict each other. He
first notes that, quote, the location where the NECEC
corridor crosses Cold Stream 1s very open, and then
I"m skipping a few sentences here, tree cover between
the two roadways i1s sparse and then goes on to state
based on ground inspection of the former location of
the Capital Road the area will revegetate quickly

with alders and other non-capable species.
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This 1s a -- go to the next page, please.
This was my sur-rebuttal Exhibit Number 1. These are
three photos from Google Earth. 1 don"t know if the
dates read well here, but 11l walk through them. Go
back to the first one, please. So this is prior to
the realignment of the Capital Road and the
construction of the new bridge. The date on the
photo i1s 10/30/2007. You can see the old crossing.
That"s the old alignment of the Capital Road and
there i1s a snowmobile bridge that"s also discussed iIn
the testimony and that"s the snowmobile route and the
snowmobile bridge right there. The old crossing
there.

Next slide, please. This i1s a photo the
date of which 1s November 25, 2011. This i1s -- 1
don"t know what the exact date of this reconstruction
is, but this is relatively soon after. 1It"s the
first photo where I can see the new line. You can
see the old route, which is here, has been abandoned.
This bridge has been removed and the road has been
relocated here. Again, that"s 2011, so that"s
seven-and-a-half years ago now.

And the next slide. And here i1s the -- the
latest photo 1 could find on Google Earth i1s 2016.

Having been on this site last summer, 1 don"t think
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much has changed then. Again, here is the new
alignment, the old alignment, the snowmobile bridge
and then these are -- they"re very faint here. They
show up better in my figure. The yellow line here
and here are the clearing limits. And the red line
is the center line of the corridor. My point here is
that this vegetation, which is essentially all that
remains here because 1t wasn"t removed for this road
crossing or this road crossing, all of that
vegetation now, which I don"t think is sparse in the
area within the clearing lines i1s proposed to be
removed and the iImpacts go from about a 40 foot wide
impact and a 60 foot wide impact and iIn between them
we"re going to add 150 foot wide impact that will
remove virtually all of the vegetation that"s left.
Those new impacts could have been avoided by
increasing pole height to eliminate the need for that
new tree clearing. 1"11 also say having been on this
a number of times for work 1 do in the area, |1
disagree that this road corridor is growing in with
alders seven years later and I don"t see any in this
photo, which was six years later.

Regarding Tomhegan Stream, Mr. Freye"s
rebuttal testimony discusses several adjustments of

the location of the crossing. He notes that
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relocation in any direction, and he discusses
several, to reduce the impacts on Tomhegan Stream
would have increased impacts on other streams or
wetlands nearby. This highlights the ecological
values and sensitivity of the corridor CMP has
chosen. Essentially, 1 believe that crossing of
Tomhegan Stream is maybe the best of a bad set of
options at best. Mr. Freye states that the crossing
location at Tomhegan Stream consists of one primary
channel and a number of other braided channels and 1
suggest one wouldn®"t have chosen to cross there i1f
there were a better option available. Impacts on
these multiple channels would be eliminated again
with taller poles to protect an intact forested
canopy but have not been proposed here.

With respect to the questions that DEP asked
in 1ts Tenth Procedural Order 1 address three issues.
One, specific locations where undergrounding,
tapering or taller pole structures would be
beneficial; two, whether undergrounding, tapering or
taller pole structures are technically feasible and
economically viable 1n minimization or mitigation
measures; three, whether tapering within the 100 foot
buffers around streams would provide adequate large,

woody vegetation for streams in Segment 1, which are
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typically less than 10 feet wide. | addressed
several specific locations in my direct testimony and
in my response to DEP questions at the April hearing.
Maps of several sites were included as exhibits to my
direct testimony, sites included the crossings of the
West Branch and South Branch of Moose River, crossing
of Piel Brook and its tributaries, the Cold Stream
crossing, the Tomhegan Stream crossing and the
crossing of the West Branch Sheepscot River. These
were examples, not a comprehensive list. Based on
the correspondence with IF&W there are multiple other
locations with significant brook trout habitat that
could also benefit from alternative methods. Based
on a consideration of brook trout and salmon habitat
only, these are all sites where the NECEC proposal
has severe 1mpacts and an alternate route or
incorporating taller pole structures to maintain
intact tree canopy would minimize or avoid those
impacts.

CMP has already proposed taller poles to
maintain intact forest canopy for several sites, so
taller pole structures are clearly feasible and
viable. CMP"s own witnesses have argued that taller
poles provide intact canopy and reduce stream Impacts

on stream habitat at Gold Brook and Mountain Stream,
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two sites | also 1dentified and praise CMP for
proposing the taller pole structures at those sites.
Visual impacts of taller poles would be minimized by
their locations near valley bottoms because we"re
talking about stream crossings and the canopy

protect -- vegetation they protect, which would
minimize visibility from up-close and below. CMP
witness DeWan in his supplemental testimony evaluated
several sites where this would be the case including
the crossings | identified at the South Branch of the
Moose River and Tomhegan Stream.

Regarding undergrounding | would have
substantial concerns about the impacts of trenching
on stream habitat on the proposed route.
Directionally drilled stream crossings might have
little or no Impact on streams, but, as Dr.
Publicover said, we don"t have that proposal in front
of us to evaluate i1n a site specific way.
Undergrounding along the existing corridor, for
example, the Spencer Road or as | discussed earlier,
Route 201 could substantially reduce the Impacts in
Segment 1. 1 do not believe undergrounding on the
existing Segment 1 would be a desirable alternative.

I also do not believe that tapering as

proposed in CMP"s Exhibit 10-2 would have much
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benefit for streams. Any increase in shade from the
taller trees on the margins of the corridor with only
the corridor of the two edges of a 150 foot wide
corridor, the remainder of the corridor would be
maintained as currently proposed, and those trees
would be cut and removed as soon as they reached a 35
feet -- 35 feet in height limiting their contribution
to shading nor would tapering provide much additional
large, woody vegetation recruitment. 35 foot high
trees would likely be in the vicinity of 2 to 6
inches 1In diameter not the minimum 10 inches iIn
diameter called for In standards -- Maine Forest
Service standards for large wood additions on 10 foot
wide streams. Because trees will only be allowed to
grow 35 feet at the two edges of the corridor even i1f
these trees did reach 10 inches the total amount of
wood available to be recruited would be very small,
essentially one tree at each margin of the corridor.
This will provide little additional shade, bank
stabilization or other important buffer functions
that I discuss more extensively In my written
testimony.

In conclusion of the methods DEP has asked
us to evaluate, | believe that taller pole structures

would have significant benefits for cold water
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fisheries. Undergrounding might also have benefits
but only 1T a significant portion of the Segment 1
corridor would be co-located within an existing
disturbed corridor like Route 201 or perhaps the
Spencer Road. Thank you.

MS. MILLER: Thank you. So we"ll go ahead
and start with cross-examination. First, we have the
Applicant, but before the Applicant comes up I"m just
going to ask now i1If any of the other Intervenor
groups want to cede their time to the Applicant?

MR. SMITH: Ben Smith for Group 7, Group 7
cedes i1ts time to the Applicant and 1 believe the
same i1s true with regard to Group 3.

MR. BOROWSKI: The same i1s true with Group

MS. MILLER: Okay. So that"s 27 minutes for
the Applicant then.

MR. MANAHAN: 1t will relieve you to know I
won"t be taking that full amount of time. Hopefully
significantly less.

Good morning. My name is Matt Manahan
representing the Applicant. We"ve met before.

Mr. Robinson, I1"1l1 start with you briefly.
GARNETT ROBINSON: Yup.
MR. MANAHAN: On Page 3 of your sur-rebuttal
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testimony you say whether the costs -- 1f you want to
find that it"s on Page 14 and 15 -- on Lines 14 and
15 of Page 3 rather.

GARNETT ROBINSON: Yup.

MR. MANAHAN: Whether the costs of burying
defeats the purpose of the project is not the concern
with Maine DEP and then lower down on that page you
quote DEP"s Chapter 310 which says that, quote, a
project will not be permitted if there are
practicable alternatives that would meet the project
purpose and have less environmental iImpact. So isn"t
it true, Mr. Robinson, that contrary to your
statement and by your own admission that if the cost
of burying defeats the purpose of the project then
that 1s, 1In fact, a concern of the DEP under Chapter
3107

GARNETT ROBINSON: 1 don"t believe that
was -- the wording there isn"t the same as what
you"re saying.

MR. MANAHAN: Well, let me just --

GARNETT ROBINSON: Why don"t -- why don"t I
explain what my intention was with my statement. My
intention i1s is that this entire portion that | read
from the rebuttal testimony of Thorn Dickinson iIn

that was relating to permitting, not actual cost, and
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that your job i1f you"re looking at practicable
whether these numbers are -- are reasonable. And so
there i1s nothing being offered here that says it"s
reasonable, so I"m not contradicting whether there
should be a review of those costs, I"m saying they
haven®t offered any -- CMP has not offered any
information to show -- to do that determination.

MR. MANAHAN: Okay. Thank you for that.
Could you just read Lines 14 and 15 of your testimony
on Page 3 starting with the word whether?

GARNETT ROBINSON: Yup. Again, whether the
costs of burying defeats the purpose of the project
iIs not the concern of Maine DEP.

MR. MANAHAN: Okay. So what you®"re saying
today though i1s contrary to that, which 1t Is the
concern as long as the DEP accepts the cost as being
reasonable?

GARNETT ROBINSON: 1 think their evaluation
should be looking at the actual cost of what they,
you know, what they®"re being presented with CMP
related to the actual income or what"s -- what"s
being proposed going forward. You shouldn®"t be
looking at whether they would have gotten a permit or
not.

MR. MANAHAN: But 1 just want to make sure
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we"re on the same page and that is that costs are
irrelevant criterion for the DEP to consider.

GARNETT ROBINSON: Costs are irrelevant.

MR. MANAHAN: Are?

GARNETT ROBINSON: Are irrelevant.

MR. MANAHAN: Irrelevant. Thank you. Thank
you for that. Turning to Dr. Publicover, do you
believe that tapering would have benefits as
mitigation for fragmentation impacts?

DAVID PUBLICOVER: I think they could have
some limited benefit In reducing edge effects by
reducing the penetration of light and wind into the
adjacent forest. It wouldn®"t eliminate them because
the tapered vegetation would be maybe half the height
of the adjacent vegetation. There iIs -- they
wouldn®"t do much, I don"t think, for preventing
blowdown along the corridor edge, but they would have
some limited benefit. | don"t think they have -- |
think they have very little benefit for maintaining
connectivity across the corridor from mature forest
species.

MR. MANAHAN: Okay. Well, would -- let me
rephrase 1t. Would undergrounding or tapering
additional portions of the proposed transmission line

or using taller pole structures to allow taller
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vegetation in some locations address your concerns
with the project?

DAVID PUBLICOVER: 1°d have to know
specifics. 1°d have to see a specific proposal,
where was 1t being proposed, how extensively. |1
can"t comment on a -- on a hypothetical mitigation
that does not yet exist.

MR. MANAHAN: Okay. So you can"t tell us
here today in general whether any of those three
options would address your concerns of the project
without knowing the specifics?

DAVID PUBLICOVER: If the entire line could
be horizontally direct drilled without requiring
forest clearing of the corridor, potentially, yes,
but, again, 1 can"t comment on a hypothetical
proposal that doesn"t exist. They could address some
of the concerns i1f used extensively enough. 1°d have
to see the analysis of what the associated Impacts
with use of some of the burial techniques are.
Again, 1 don"t think tapering has much benefit. |
agree with Jeff that taller vegetation 1s a more
useful technique depending on how extensively It"s
used. I don"t think trenching is much of a benefit
and horizontal direct drilling could be a benefit,

but, again, 1"d have to know where and how
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extensively it"s used. And I"m not prepared to sit
here and try and say how much of that -- those
techniques would have to be used to satisfy my
concerns. It"s not my job to design a project that
satisfies DEP criteria.

MR. MANAHAN: On Page 2 of your supplemental
testimony you stated, as a general opinion, | do not
believe that any of the proposed techniques would
adequately correct the fatal flaws in the
application. 1Is that still your belief?

DAVID PUBLICOVER: I think they all have
concerns. | haven"t seen anything -- any proposal
that would indicate that use of those techniques
would satisfy my concerns.

MR. MANAHAN: Okay. And on Page 6
you say -- I"11 give you time to get there. To
summarize, in my opinion none of the proposed
techniques, and we"re talking undergrounding,
tapering and taller vegetation, would adequately
address the fragmenting impacts of the project. They
are i1nadequate fTixes proposed to salvage a project
that was 1mproperly located in the first place and
are a poor substitute for burying the project along
existing and already disturbed corridors. |Is that

still your belief?
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DAVID PUBLICOVER: Yes.

MR. MANAHAN: Okay. Mr. Reardon, i1f I could
ask you just a couple of questions. In your
sur-rebuttal testimony on Page 7 you say that CMP
does not provide any protection for streams on the
preservation parcels.

JEFF REARDON: 1 did.

MR. MANAHAN: Thank you. Are you aware of
the various aspects of CMP"s compensation plan to
protect and mitigate -- mitigate for impacts of cold
water streams?

JEFF REARDON: Yes, I think 1 addressed this
fairly completely in my direct testimony, but if I am
remembering now there were essentially three
components. One of those was a, 1f 1"m remembering
correctly, $200,000 contribution to the Maine Nongame
and Wild -- Wild -- Maine Nongame Fund. One was
$180,000 contribution to work on culverts. 1 may
have those two reversed, but they®"re about the same
size.

MR. MANAHAN: Sounds right.

JEFF REARDON: And the other was the
compensation parcels, three of which along the Dead
River, were viewed as providing benefits for brook
trout habitat.
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MR. MANAHAN: And are you aware that CMP in
addition to those three aspects of the compensation
plan for cold water fisheries also i1s proposing
expanded buffers 100 feet adjacent to all cold water
fishery streams?

MS. MILLER: Mr. Reardon, can you just speak
into the mic, please?

JEFF REARDON: Oh, I"m sorry. 1 am and 1
believe you and I discussed this with respect to my
direct testimony and my rebuttal testimony. My view
of those 100 foot expanded buffers is that limited as
they are under the wire line or, sorry, the wire zone
to | believe it"s 5 to 10 feet high vegetation and
from the wire zone to the edges of the corridor to
vegetation in the 15 to 25 foot high range, which
would be removed when i1t reaches the potential to get
higher from that range those benefits would be quite
limited.

MR. MANAHAN: Okay. So are you aware that
IF&W has agreed that those 100 foot buffers for cold
water fTishery streams would be adequate protection?

JEFF REARDON: 1 am aware that IF&W sent you
a note saying that they"d done a consultation and
were satisfied with your compensation plan. |

disagree with them.
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MR. MANAHAN: Okay. Does DEP have any in
lieu fee or preservation ratio requirements for
impacts to cold water streams?

JEFF REARDON: I don"t know.

MR. MANAHAN: Okay. So you"re not aware
then whether or not CMP"s proposal meets DEP"s
requirements?

JEFF REARDON: For in lieu fee for cold
water streams? That"s a fairly specific question.

MR. MANAHAN: Yes. Yes.

JEFF REARDON: I am not. |1 do not believe
you have made any proposal for in lieu fee. |If DEP
has such a requirement you don"t meet i1t, but I don"t
know whether they do or not.

MR. MANAHAN: Right. Mr. Reardon, would
tapering of the proposed transmission line address
your concerns about the project?

JEFF REARDON: As proposed, as | understand
the tapering plan i1t"s essentially a narrow zone on
each edge of the corridor, just, you know, my back of
the envelope assessment i1s you"re talking about
potentially one tree at the margin for 1 think 1t"s
20 feet, that"s going to be one, you know, moderate
size stand of a tree, 35 foot high tree and have a

canopy about 25 feet wide, so we"re talking about one
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taller tree on each edge of a 150 foot wide corridor
and 1 think that"s -- again, as Dr. Publicover said,
iIs there some limited benefit? Yes. Does i1t reduce
the impacts i1in a significant way? No.

MR. MANAHAN: Thank you. |1 have no further
questions.

MS. MILLER: Thank you. Okay. Group 1.

MR. HAYNES: Group 1 cedes its time to Group

MS. MILLER: Okay. Group 2. Group 2 and 10
and 1, I guess.

MS. BOEPPLE: So I"m not sure how much time
that gives me at this time.

MS. MILLER: So friendly cross 2, 4, 6
minutes.

MS. BOEPPLE: Okay. Thank you. 1"m not
going to have to use all of that. Again, Elizabeth
Boepple representing Groups 2 and 10 and taking Group
1°"s time. So just to couple of questions. Dr.
Publicover, you"re a scientist, correct?

DAVID PUBLICOVER: Yes.

MS. BOEPPLE: Okay. And as a scientist, how
do you arrive at conclusions? What do you assess to
arrive at a conclusion?

DAVID PUBLICOVER: In this case, my primary
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method for reaching conclusions i1s an understanding
of the literature on forest fragmentation, the
research that"s been done. 1 have not done primary
research on the issue, so 1t"s reliance on research
that has been done by others. The conclusions have
been drawn In summary papers and meta-analyses of
forest fragmentation that demonstrate impact across a
wide range of studies and taking those lessons and
applying them to the specific landscape as |
understand it.

MS. BOEPPLE: 1Is i1t fair to say that part of
that includes reviewing facts?

DAVID PUBLICOVER: Reviewing facts, yes.

MS. BOEPPLE: Okay. And so some data
information, you have to review data information; is
that correct?

DAVID PUBLICOVER: Yes, such as information
on studies that show, you know, some of the
environmental changes in forest adjacent to edges,
how far does i1t extend inward, information on
understanding the habitat requirements of marten.
There has been an extensive study at the University
of Maine what kind of habitats they use, what kind of
habitats do they avoid.

MS. BOEPPLE: Okay. And in doing that
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assessment, did you review what CMP filed as
supplemental testimony?

DAVID PUBLICOVER: In terms of the things
relevant to my testimony, yes.

MS. BOEPPLE: And did you find that lacking?

DAVID PUBLICOVER: I did. 1 -- as | stated
in my summary, | thought they draw the same
conclusions that they draw in the application and I
don"t think they"re conclusions are supported by
sufficient evidence In the application.

MS. BOEPPLE: So the facts are missing, IS
that a fair assessment?

DAVID PUBLICOVER: The facts are missing,
yes. You know, when they say that the scrub/shrub
habitat will provide sufficient connectivity all they
do, you know, their conclusion is essentially that,
well, there is lots of timber harvesting iIn the
region so animals will adapt. Well, the animals that
can utilize early successional habitat and fragmented
landscapes will adapt. The animals that require
mature forest habitat and sort of connected
landscapes may not adapt as well, but they show --
they conclude no evidence that shows how species that
are mature forest specialists will cross those

corridors, how they will not be impacted by the
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corridor, they don"t cite any studies to that effect
that show that corridors do not impact movement of
mature forest species, so, yes, there i1s a lack of
evidence.

MS. BOEPPLE: So from a scientist -- from a
scientist"s perspective this i1s not a complete -- the
information on which conclusions need to be reached
is not complete from the applicant -- from the
information that was provided by the Applicant?

DAVID PUBLICOVER: I believe 1t is
incomplete, yes.

MS. BOEPPLE: Okay. Thank you.

Mr. Reardon, 1 have a similar question for you.
You -- you"re pretty familiar with what brook trout
require for habitat, correct?

JEFF REARDON: [I"ve worked on brook trout
conservation in Maine for 20 years.

MS. BOEPPLE: Okay. And in your review of
CMP*"s information that was provided to the DEP and
the LUPC to make their determinations and their
decisions, do you find i1t deficient from a factual
basis?

JEFF REARDON: From a -- from a factual
basis?

MS. BOEPPLE: Factual basis to arrive at the
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conclusions that they have reached?

JEFF REARDON: I disagree with the
conclusions that several of theilr experts have
reached about the adequacy of their buffers and I
disagree about the adequacy of their evaluation of
alternate routes to the proposed route.

MS. BOEPPLE: Okay. Thank you. No other
questions.

MS. MILLER: Thank you.

MS. BOEPPLE: I will want to do redirect
with Mr. Garnett (sic) when the time comes.

MS. MILLER: Yup. Okay. Thank you. Okay.
Group 4.

MS. ELY: Sue Ely, Group 4 representing The
Natural Resources Council of Maine, Appalachian
Mountain Club and Trout Unlimited. Mr. Garnett
(sic), | have just a short -- a short guestion for
you. You -- are you a lawyer?

GARNETT ROBINSON: No.

MS. ELY: Okay. What is your --

MS. MILLER: 1I"m sorry, can we just have him
speak into the mic.

GARNETT ROBINSON: Sure. No, I"m not a
lawyer.

MS. ELY: You -- you do appraisal work; is
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that correct?

GARNETT ROBINSON: 1 do appraisal and
assessing.

MS. ELY: Okay.

GARNETT ROBINSON: Revaluations. 1 revalue
towns. | actually teach property tax law.

MS. ELY: Great. And so In -- iIn your
testimony were you testifying on how an assessor or
an appraiser would approach the information provided
by Central Maine Power in i1ts testimony?

GARNETT ROBINSON: Yes.

MS. ELY: And In your opinion was that
information sufficient to do that job?

GARNETT ROBINSON: No, not at all.

MS. ELY: Okay. What information would you
have wanted to see In an application to evaluate the
statements made by CMP In i1ts testimony?

GARNETT ROBINSON: You"d want to see their
actual power purchase agreement. You"d want to see
their contracts for distributing the power. What
they"re talking about In -- 1n their -- In their
testimony and their testimony i1s whether they would
have had a bid. That"s beyond that point now where
they have won that bid and we should be looking at

what the actual money that"s going to be -- or
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revenues that are projected into the future. So when
you"re looking at those costs you should be looking
at those comparative revenue streams or proposed
revenue streams.

MS. ELY: Then so you"re saying it should be
the -- not what was necessary to win the bid, that"s
not the component that is critical In your opinion?

GARNETT ROBINSON: No. 1 mean, when you"re
looking at whether they would have -- 111 give you
an example. 1 could make a, you know, you can get a
bid by being low bidder, that"s what essentially
happened when you read the Intervenor report is that
they were picked because they were the lowest bid,
but 1t doesn"t look forward into the future what
the -- to the actual revenue streams. |If you"re
going to look now that they have the bid, the first
$950 million is being paid for by Massachusetts
ratepayers so you should be looking at what you®re
asking them 1In the future. So 1T you"re saying
mitigation costs $650 million or $200 million or any
amount, you should be weighing that against what
they"re -- what they should be receiving out into
that 40 year life of that project. |1 mean, 1T you"re
doing an analysis you"d be looking at what the actual

amounts would be coming in not what hypothetically
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would be needed for winning a bid.

MS. MILLER: Ms. Ely, one last question.

MS. ELY: I1"m actually finished. Thank you.

MS. MILLER: Okay. Thank you. Group 5.

MR. NOVELLO: Group 5 has no questions on
this topic and actually we"re not expecting to have
any for the rest of the day.

MS. MILLER: Okay. Thank you. Group 6.

MR. MAHONEY: Good morning. [I"m Sean
Mahoney with the Conservation Law Foundation. And I
have a microphone and I"m not Group 6 -- I mean, I"'m
not Group 4, I"m Group 6. Jeesh, | need coffee.

I jJust have a limited set of questions for
Mr. Reardon. Mr. Reardon, and it actually goes to
the testimony of Mr. Goodwin which I believe you
reviewed; is that correct?

JEFF REARDON: 1 have.

MR. MAHONEY: And 1 specifically want to
call your attention to Page 5 of Mr. Goodwin®"s
testimony concerning the nine areas identified by TNC
and ask you about -- so, A, have you reviewed that --
you have reviewed that testimony, correct?

JEFF REARDON: 1 have.

MS. MILLER: Mr. Reardon, 1"m sorry, can you

move the mic back over to you?
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JEFF REARDON: Oh, 1"m sorry.

MR. MAHONEY: And you have also reviewed
Exhibit 77 from IF&W iIn connection with their
essentially inventory of streams and watersheds in
the area and suitable habitat for brook trout; 1is
that correct?

JEFF REARDON: Yes. And just to be specific
that"s a document that changed some over time.
The -- as | understand 1t, the last change to that
document was a hand marked-up version that was
submitted in late January by the Department, IS In
the record and 1 believe was attached to several of
the -- of CMP"S witnesses”™ testimony.

MR. MAHONEY: And was attached to your
testimony as well?

JEFF REARDON: It was attached to my --

MR. MAHONEY: Sur-rebuttal.

JEFF REARDON: -- sur-rebuttal. No,
attached to my --

MR. MAHONEY: Supplemental.

JEFF REARDON: -- supplemental testimony.

Mr. MAHONEY: Okay. So I would just like to
ask you with respect to that table on Page 5 of
Mr. Goodwin®"s testimony, do you have that in front of

you?
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JEFF REARDON: Sorry.

MR. MAHONEY: 1Is i1t possible to pull that up
on the screen for the staff and what not?

JEFF REARDON: 1 have 1t. Sorry.

MR. MAHONEY: Page 5 of Mr. Goodwin"s
supplemental testimony.

MR. MANAHAN: Ms. Miller, could 1 just point
out that Mr. Mahoney i1s out of time?

MS. MILLER: 1*11 allow one question. Thank

you.
JEFF REARDON: I think it"s page...
MR. MAHONEY: Page 5. Let me ask the
question and i1t will become clear. There are -- for

each segment Areas 1 through 9 the chart or the table
identifies areas where there are, according to
Mr. Goodwin, there are cases where there i1s not known
brook trout habitat. And 1 guess 1"d just like to
ask you having reviewed that and having reviewed
Exhibit 77 from IF&W, would -- would you agree or
disagree with the conclusions he reaches for Area 17
JEFF REARDON: I disagree. Area 1 includes
Number 1 Brook and multiple tributaries to i1t. Also
attached to my testimony was a review letter between
the Department and CMP.
MR. MAHONEY: Okay.
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JEFF REARDON: Hold on a second. | just
want to, quote -- this 1s a quote from an email from
Bob Stratton cc"d to Jim Connolley to Jim Beyer at
DEP, quote, although brooks in Beattie, Appleton,
Johnson Mountain and Bradstreet Townships are full of
brook trout, et cetera, et cetera, et cetera,
including, and I1"11 just list a number of them --
well, including Number 1 Brook, which is across, |
believe, In TNC"s Area Number 1.

MR. MAHONEY: Okay. And as my time is
limited let me just ask, which are the areas that
Mr. Goodwin i1dentified as having no brook trout
habitat, do you disagree with Areas 2 through 97

JEFF REARDON: In Area 2 there is brook
trout habitat in multiple streams in Skinner
Township. 1In Area 3, Bog Brook, which IF&W also
mentions. In Area 5, I"m not sure whether Barrett
Brook was identified as brook trout habitat, but
multiple tributaries to i1t were. 1In Area 6, Piel
Brook was specifically identified In the email 1 just
cited. And in Area 8 -- no, sorry. In Area 8, we
agree there is brook trout habitat there. Thank you.

MS. MILLER: Can we wrap this --

MR. MAHONEY: Done.

MS. MILLER: Okay. You"re done. Okay.
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Thank you. Group 8.

MS. HOWE: Emily Howe, Group 8, NextEra. My
questions go to the DEP and LUPC alternatives
analysis. Mr. Robinson, is it fair to say that a
reliable financial analysis would be based on actual
data?

GARNETT ROBINSON: Yes.

MS. HOWE: What kind of data would you look
for?

GARNETT ROBINSON: 1°d want their contracts.
I mean, they"ve won a bid. There are contracts that
will be for power purchase with Quebec-Hydro. There
iIs also the distribution contracts. Those contracts
are -- are looking at how much revenue will be coming
in.

MS. HOWE: And did CMP present any of that
data 1n their alternatives?

GARNETT ROBINSON: No.

MS. HOWE: And without that data you would
not be able to get a reliable financial analysis?

GARNETT ROBINSON: No.

MS. EMILY: Thank you. No further
questions.

MS. MILLER: Thank you. Okay. It looks

like we"ve covered cross-examination. Now, we"re
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going to turn to any agency questions and I"m going
to turn this over to Mr. Worcester to see what

the Commission -- 1f the Commission has any
questions. Do any Commission staff have any
questions? Okay. We"ll then turn over to
Commissioner Reid.

MR. REID: I cede my time to Mr. Beyer.

MR. BEYER: Thank you, Commissioner.
Question for Mr. Reardon. The point of my
questioning iIn the previous week of hearings about
the cold stream enhancement, and this Is just to
clarify, was to find out 1t there are -- were
projects that had already been identified through
that project to enhance cold water fisheries that had
not been completed and 1t"s my understanding that
there are no projects left to be completed that were
identified; iIs that correct?

JEFF REARDON: Based on --

MS. MILLER: Mr. Reardon, the microphone.

JEFF REARDON: Sorry. Based on my memory
and the records of that that I was able to -- to find
that 1 sent back to you --

MR. BEYER: Right.

JEFF REARDON: -- I think that"s accurate.

I"ve also talked to some of the other parties. We
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identified two sites, one on Cold Stream, on the East
Branch of Enchanted Stream, both of those sites were
completed. There were additional sites that were
flagged for potential future planning and at that
point we decided to focus on conserving iIntact
habitat rather than restoring or enhancing degraded
habitat in the cold stream corridor. Those
opportunity -- 1 mean, we"re at the point now of
revisiting that, but we have not done so yet.

MR. BEYER: Okay. Thank you. And I would
assume In looking at the aerial photos that you
included 1n your supplemental testimony of the
Cold -- the old Cold Stream -- or the old Capital
Road that one of the reasons that there i1s not a lot
of vegetation there i1s there i1s still gravel in the
roadbed.

JEFF REARDON: On both roadbeds.

MR. BEYER: Yeah.

JEFF REARDON: Agreed.

MR. BEYER: Would i1t be beneficial to remove
some of that gravel and replant some vegetation or
allow vegetation to become re-established, remove the
gravel down to some organic layer?

JEFF REARDON: I think so. And I -- 1 think

what the benefits there would be, again, | believe
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that 1s outside the clearing limits but still inside
the CMP right of way, so iIn part long-term benefits
depends on what"s going to happen with the other half
of that right of way eventually, of course, we don*"t
know. But those benefits would be the old Cold
Stream crossing, which is about 45 feet wide, so you
would take -- again, right now the way that crossing
IS set up there 1s 40 feet at the old crossing that
IS not vegetated. There i1s now a patch of woods that
is something like 140 feet wide and then there is
about 60 feet of the new Capital Road crossing. What
we would do i1s we"d take out the 150 feet In between
the two crossings because they®"re all within the
clearing limits and we"d add 40 feet along the
northern margin of 1t 1f you revegetate that road and
that would -- you would add that at the time those
trees got recruited in the canopy layer, which were
the size of Cold Stream there i1s quite a long time
because 1 think the stream is 50 or 60 feet wide, so
you"re talking about -- would i1t be beneficial? Yes.
Would 1t offset the 150 feet of clearing? No.

MR. BEYER: AIll right.

JEFF REARDON: And i1t would be as beneficial
as going to taller poles and avoiding that 150 feet

of clearing, which I think it"s a feasible option at

Dostie Reporting
7 Morrissette Lane
Augusta, ME 04330

(207) 621-2857




€cC €« ~ o o + & N F

N N N N NN RF EF F EF F R R R P P
g b & NP C € & ~ O U » & N P C

98

that location.

MR. BEYER: Okay. In your supplemental
testimony you express concern about impacts to a
perennial tributary at Cold Stream just iIn the --
near the Capital Road?

JEFF REARDON: Yes. Can you pull up my
figures again because | think 1t would be helpful to
have that i1n front of us. And I"m just going to ask
you to -- the one that | gave you on the thumb drive.
Because 1 think I have the map of that, which will
make 1t easier for me to show you what 1 was talking
about. And this 1s -- just so folks know, this was
one of the attachments to my prior testimony. Keep
scrolling down. Keep going. One more, | think.
Right there. 1t does not show up well on the screen,
but -- so --

MR. BEYER: That"s the tributary, right?

JEFF REARDON: That"s the tributary. And as
I believe, I can"t remember, but somebody in rebuttal
testimony pointed out that that was within the CMP
ownership but the clearing limits are actually right
at the edge of i1t, so the clearing limits will be
within I think 20 or 30 feet of it, but i1t won"t
actually be cleared all the way over 1t. Is that

your question?
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MR. BEYER: Yes.

JEFF REARDON: Yup. There are also, | mean,
there are a number of wetlands and other -- other
features i1n there, some of which will be clear, some
of which will not. And, again, they don"t show well
in this figure, but they do on some of CMP"s figures.

MR. BEYER: Are there brook trout iIn the
South Branch of the Moose River?

JEFF REARDON: Yes.

MR. BEYER: Are there brook trout in
Tomhegan Stream?

JEFF REARDON: Absolutely. And in addition
I will say we have good data on Tomhegan Stream that
brook trout from at least the Kennebec and maybe also
the Dead, I can"t recall, but at least Kennebec River
adult brook trout swam up Cold Stream and continued
going into Tomhegan during spawning season In the two
years we had information for that study. We didn"t
have those fish. FPL at the time did or maybe 1t was
NextEra. They were going through changes at the
time. It wasn"t Brookfield yet.

MR. BEYER: What about Moxie Stream?

JEFF REARDON: Yes. Yes. One -- 1 will say
Moxie -- Moxie below the falls, actually above the

falls as well, also has small mouth bass, which Is In
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terms of protection would -- would reduce the value
of that, but in terms of the crossing we"re certain
there are brook trout present there. And we did have
tagged fish. |1 don"t believe we had tagged fish in
the Kennebec spawn in Moxie, but we did have tagged
fish from the Kennebec go into Moxie during the year
or plus their tags lasted. And when I say fish, 1
mean brook trout.

MR. BEYER: Okay. Thank you. Question for
Mr. Robinson. |[Is it your opinion that the Department
should evaluate for every application, not just this
one, how much money a developer might make from a
project in order to determine whether or not there is
a less damaging practicable alternative; in other
words, i1f say Walmart is building a store and they
have to cross a wetland, they can build a road around
the wetland for five times more money as opposed to
building a bridge over the wetland, should we look at
then evaluating the assumptions that the amount of
money Walmart is going to make off of the life of
that store when we evaluate whether or not it"s
practicable to make them go around?

GARNETT ROBINSON: 1 would guess probably
not, I mean, in that specific instance when you“re

saying -- here we"re talking whether it"s practicable
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whether the burying -- and they"re trying to make an
argument about the cost, so like in their specific
instance they"re saying the opposite of what you"re
saying, which i1s that the cost 1s too great to
consider it practicable, so, you know, I -- iIn this
specific case versus one where let"s say you had a
septic system and you say you were going to allow a
permit based on getting a septic system, but all of a
sudden I find out 1t has to be engineered and 1 say
why should 1 have to get a new septic system because
it"s engineered. That"s the additional cost for
having that. In their case, they"re basically saying
that 1T you require us that -- they"re trying to make
an argument we wouldn®"t have gotten the permit, we
wouldn®"t have gotten the bid, the purpose of the bid
was to have the lowest cost iIn Massachusetts and that
if we had included this that, you know, we wouldn®"t
have got that bid. And In order to evaluate whether
that"s practicable now having them do that, I

don"t -- 1 really don"t think that 1S your purpose.

I think you should be saying you should have
considered that as part of your process to begin
with. This should have -- that should have been -- a
part of your permit should include what those costs

were so we have those costs. We should also -- and
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hadn"t -- whether they got a bid or not is of no
relevance to you. |If they"re talking about whether
those costs are prohibitive that they should be
considered not practicable because they"re
prohibitive we should be looking at how much money
really is coming In through this project then. |IT
you"re going to make billions and billions of dollars
on a project is 1t unfair to have you put that system
in any different than having like Walmart put the
bridge in, you know.

MR. BEYER: Thank you.

MR. BERGERON: Dr. Publicover, are there
mapped -- | don"t know 1f the marten habitat is
mapped, but are there known habitat for marten that
would be bisected by the Segment 1 corridor?

DAVID PUBLICOVER: Are there specific
habitats? | mean, | think marten use the landscape,
you know, throughout western Maine. There are
certain patches of i1t that are more valuable to them
than others, but I don"t think -- they"re not limited
to specific defined, you know, places. You know,
where they use on the landscape i1s going to depend on
the condition of the forest, you know, the harvesting
patterns are going to shift their ranges, you know,

as patches become more mature they"ll receive greater
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use, as patches are harvested, you know, they won®"t
be used, but, you know, I don®"t think you can say
that marten are, you know, are i1n, you know, they"re
not tied to a specific narrow community niche. They
use the entire landscape and where they use on that
landscape i1s going to depend on the condition of the
forest, which is primarily determined by timber
harvesting patterns.

MR. BERGERON: Okay. Like pine marten, are
there other wildlife species that would be impacted
in terms of travel corridors i1f there were no travel
corridors built across 150 foot cleared right of way?

DAVID PUBLICOVER: Well, 1 think the main
ones that I1"m aware of are, you know, many of the
amphibians, which, again, are fairly limited to
mature forest habitats. In terms of a mammal
species, I"m not sure. 1 think that might be a good
question for Dr. Simons-Legard, who may be more
knowledgeable 1n that, but, again, you know, | think
that the amphibians are one of the ones that are of
primary concern. There are many species that are
more habitat generalists that will utilize early
successional habitat and won"t be affected by the
corridor.

MR. BERGERON: Okay. Thank you.
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MS. BENSINGER: This question is for
Mr. Reardon. Can you point to me on the -- 1 don"t
know 1f that map i1s sufficient, but let"s try it.
You were talking about the Jackman tie line would
reduce impacts to Cold Stream and Tomhegan.

JEFF REARDON: It"s father south than here.

MS. BENSINGER: No, I"m talking about on the

big map.
JEFF REARDON: Oh, on the big map.
MS. BENSINGER: Please.
JEFF REARDON: 1 can -- so my
understanding -- and with this scale 1t won"t matter

how Enaccurate I am. Let"s see. So here i1s Indian
Pond. My understanding is the Jackman tie line
originates at the Indian Pond Dam. It then heads
west, crosses Cold Stream 1 believe somewhere between
halft a mile and a mile downstream of the Capital
Road, which 1 think would be in this vicinity. The
exact route between here and there I don"t know and,
again, we"re not going to see i1t with this red dot iIn
any case. It then heads out somewhere around here to
Route 201 and my understanding from Mr. Freye®s
testimony is that i1t then heads up Route 201 to the
intersection of 201 and Route 15 and 16, which 1
think is right about there. Maybe 1t"s right about
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there. And then I don"t know how it then connects
into downtown Jackman, but 1t"s got to be right about
there. So i1f you were to follow that route there
would be no greenfield from the Kennebec crossing,
which I think would be 1In a different place, to
Jackman and what I would then suggest and 1 think
some of the other Intervenors have as well, i1s that
from there you could have a relatively short stretch
from Jackman 1 think 1t"s about 15 miles to the
Canadian border on an already disturbed corridor
rather than doing that through this section, which
has all of the impacts we"ve all been concerned about
in these hearings.

MS. BENSINGER: And can you show me where
roughly the Cold Stream and Tomhegan Stream are
there? You can use your finger 1T that helps.

JEFF REARDON: No, I"m just trying to get
close enough to see. So this i1s -- so Cold Stream --
the confluence with Cold Stream and the Kennebec is
right there in West Forks Township on one side of the
Kennebec and Moxie Gore on the other. Just
downstream of where the NECEC proposes to cross |
think 1t"s 500, 600 yards downstream of the
crossings, the confluence with Cold Stream, but I™m

guessing i1t"s on the outer banks, 1t"s less than a

Dostie Reporting
7 Morrissette Lane
Augusta, ME 04330

(207) 621-2857




€cC €« ~ o o + & N F

N N N N NN RF EF F EF F R R R P P
g b & NP C € & ~ O U » & N P C

106

mile. And then you follow Cold Stream up to right
here and Tomhegan Stream is this tributary to the
east and Cold Stream keeps going to the west and then
ultimately has i1ts headwaters up here. And the other
major tributary to Cold Stream is Mountain Brook,
which comes essentially off of Coburn Mountain and
down 1nto Cold Stream about here.

MS. BENSINGER: Okay. Thank you.

MS. MILLER: Mr. Reardon, I have one
question for you. You can sit down.

JEFF REARDON: Can 1 sit?

MS. MILLER: Yes. You may have addressed
this already, but you mentioned earlier that you
generally didn"t think tapering would be sufficient
or would be a minimal benefit, but I"m wondering what
about that combined with like an active woody debris
addition program?

JEFF REARDON: This one i1s permanently on,
correct? | mean, again, | suppose you can -- you can
layer multiple things that are compensating for the
losses that you will have and so tapering adds a
couple of trees to the corridor. | suppose you could
do woody debris additions and those would affect the
imposition of woody debris one time, but you"re not

going to recruit them naturally in the future, so
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you"d have to repeat them. Wood rots once i1t°s iIn
the water and 1t moves on flood events, so that would
have some short-term benefits, but you would not be
getting back to a system that"s natural and
self-maintaining during the recruitment of wood and
you wouldn®"t get shade and you wouldn®"t get all of
that leaf cover that"s providing leaf 1nputs and
dropping insects into the stream, which is also
important. You wouldn®"t get overhead cover from
branches, so would you replace some of the functions
of the buffer that way? Yes. But most of them? No.
And I don"t know what the cost comparison would be of
looking at, you know, overheading of multiple stream
crossings versus doing that In perpetuity with
multiple stream crosses periodically. You know,
That"s a cost question, but from a benefits question
overheading or avoiding the crossing all together is
far preferable.

MS. MILLER: Thank you. Any other a