York, Marylisa

From: Brenda Cummings <bcummings.plt@gmail.com>
Sent: Friday, April 10, 2020 4:57 PM

To: DEP, NECEC

Cc: charlene Anabelle cummings

Subject: Comments on Draft DEP order, NECEC

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Jim Beyer

Maine DEP

17 State House Station
Augusta, ME 04333-0017

Although the Department has limited and constrained CMP's development in Section 1 of the project in useful
ways, too much of the Department's approach is focused on mitigation or compensation for the known and
acknowledged damage the CMP project will cause in this area, rather than actually protecting the important
interests - of habitat protection for crucial species, and protection of the scenic vistas essential to the area's
economy, that are your regulatory purview.

As the Department is aware, concerns have been raised by the Maine Legislature about CMP's right, title and
interest in a portion of two public reserved lots, Johnson Mountain and West Forks Northeast. Use of these
public lots is necessary to complete the CMP transmission line in Section 1 of NECEC. However, CMP's
leases, obtained in 2014, were, on their face, illegal, because state law requires that a utility obtain a certificate
of need before obtaining a lease or seeking to purchase public lands for a utility corridor. CMP obtained the
lease in 2014, and did not obtain a certificate of need until 2019.

This calls into question CMP's ability to complete the terms of the DEP's requirements for construction in both
public lots, as they have not followed state law in obtaining lease, and are subject to revocation of said leases
by the Maine Bureau of Parks and Lands due to this violation. A resolution requiring the Department to take
this action was passed unanimously out of the Legislature's Agriculture, Conservation and Forestry Committee,
and action on the resolution was only postponed due to the coronavirus crisis.

Itis irresponsible, and perhaps illegal as well, for the Department of Environmental Protection to facilitate an
applicant's flouting of the clear language in MRSA Title 35-A, Section 3131, subsection 13, which states "The
State, any agency or authority of the State or any political subdivision of the State may not sell, lease or otherwise
convey any interest in public land, other than a future interest or option to purchase an interest in land that is conditioned
on satisfaction of the terms of this subsection, to any person for the purpose of constructing a transmission line subject to
this section, unless the person has received a certificate of public convenience and necessity from the commission
pursuant to this section."

CMP's lease from the State of Maine, on land to be used to construct a transmission line, was obtained prior to the
Certificate of Need, and was not conditioned on CMP's obtaining a Certificate of Need, and that is a clear violation of the
statute governing the development of transmission corridors. Until CMP obtains legal right, title and interest to the public
lots in question, the Department should suspend its proceedings.

Keep in mind that, unlike any other part of the proposed corridor, the land in question here is public land - land owned
and used by the people of the State of Maine. It is your job, as our Department of Environmental Protection, to protect all
Maine lands, but perhaps most especially those lands that are held in public trust.



The proposed order, however much of a well-intentioned, well-reasoned and nuanced effort it is to mitigate the
environmental impact of the the NECEC, violates the public's trust. Johnson Mountain and West Forks Northeast are
public lands, lands our father worked tirelessly for over ten years to bring to the attention of the people of
Maine through his journalism. The legislature has voiced its intention to act to require the state's illegal 2014
lease with CMP to be revoked and renegotiated, and to insist that any new lease creating a substantial change
- a transmission corridor - through two public lots managed for forestry and wildlife habitat at present, be
presented to legislature to be voted on. The Department of Environmental Protection should, at minimum
withhold its consent to the NECEC corridor in Section 1 until CMP's right, title and interest in the Johnson
Mountain and West Forks Northeast public reserved lands is established in accordance with Maine law.

Sincerely,
Brenda Cummings
Charli Cummings

Brenda Cummings
64 Pearl St
Bath, ME 04530

Charli Cummings
616 Main Rd
Phippsburg, ME 04562



York, Marylisa

From: Maeghan Maloney <maeghanformaine@gmail.com>
Sent: Friday, April 10, 2020 3:42 PM

To: DEP, NECEC

Subject: Comments on Draft Order on NECEC

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Please find at this link my comments regarding Maine DEP's draft order on NECEC:

https://docs.google.com/document/d/1x0-n7JvJFHWXb6Gjx1X-uTDNgYtuxh3nRtuMQkwR1YE/edit?usp=sharing

This will be easier to read then the previously sent email and should be used in replacement.

Thank you,
Maeghan Maloney



York, Marylisa

From: Matt Manahan <mmanahan@pierceatwood.com>

Sent: Wednesday, April 1, 2020 3:23 PM

To: DEP, NECEC; Beyer, Jim R

Subject: RE: Comments on the DRAFT Order from the DEP regarding the NECEC

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Hi Jim, just checking in to see if you have received any more substantive comment letters, since last
Wednesday. Thanks, Matt

Matthew D. Manahan

PIERCE ATWOOD LLP PH 207.791.1189

visit our ENViromation Center

From: DEP, NECEC <NECEC.DEP@maine.gov>

Sent: Wednesday, March 25, 2020 8:45 AM

To: Matt Manahan <mmanahan@pierceatwood.com>

Subject: FW: Comments on the DRAFT Order from the DEP regarding the NECEC
Importance: High

***This message originated outside your organization***
Here is one

James R. Beyer

Regional Licensing and Compliance Manager
Bureau of Land Resources

Maine Department of Environmental Protection
(207) 446-9026

WWww.maine.gov/dep

From: ) Nicholas

Sent: Tuesday, March 24, 2020 3:25 PM

To: DEP, NECEC

Subject: Comments on the DRAFT Order from the DEP regarding the NECEC
Importance: High

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.
Dear Jim:

Attached are comments in response to the Draft Order from the Maine Department of Environmental Protection
regarding the New England Clean Energy Connect project. Please do not hesitate to contact me at 207-462-4049, if you
have any questions.



Thanks,

Jack Nicholas



York, Marylisa

From: Maeghan Maloney <maeghanformaine@gmail.com>

Sent: Friday, April 10, 2020 3:37 PM

To: DEP, NECEC

Subject: Comments re: Draft Order from the Maine DEP for the NECEC

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Maeghan Maloney
4 Drew St.
Augusta, ME 04330

April 10, 2020

James Beyer

Enforcement, Bureau of Land Resources

Maine Department of Environmental Protection
Eastside Campus Ray Building

28 Tyson Drive

17 State House Station

Augusta, Maine 04333-0017

Subject: Comments regarding the Draft Order from the Maine Department of
Environmental Protection for the New England Clean Energy Connect (NECEC) project

Dear Mr. Beyer:

I wish to offer my comments on the draft DEP site location permit for Central Maine
Powers (CMP) New England Clean Energy Connect (NECEC). My comments are directed to
1. PROJECT DESCRIPTION AND ADMINISTRATIVE BACKGROUND C. Title, Right, or
Interest.

CMP does not have Title, Right, and Interest (TRI) and therefore the Maine
Department of Environmental Protection draft Site Location and NRPA permit for CENTRAL
MAINE POWER COMPANY’s (CMP) New England Clean Energy Connect (NECEC) SITE
LOCATION OF DEVELOPMENT Act; NATURAL RESOURCES PROTECTION ACT ;
WETLAND ALTERATION SIGNIFICANT WILDLIFE HABITAT; WATER QUALITY Certification
must be rejected.

CMP does not have Title, Right, and Interest for the NECEC. The proposed NECEC
crosses 1 mile (36 acres) of Public Reserve lands in Somerset County. Both
constitutional and statutory requirements to authorize this lease have not been met.
Therefore, the permit cannot be issued until such is obtained.

CMP must comply with the law. Compliance with the law includes:



Approval by two-thirds vote
of both houses of the Legislature; and

A Certificate of Public Convenience
o and Necessity be issued before
the lease is signed.

II. Two-thirds of both houses
II1. of the Legislature did NOT approve.
IV.

The Maine Constitution Article IX, Section 23, and implementing law, Title 12 MRS
§598-A requires a vote of two-thirds of all elected members of the Maine House and Maine
Senate to approve a “substantial alteration” in the use of designated public lands.

State park land. State park land, public lots or other real estate held by the

State for conservation or recreation purposes and designated by legislation

implementing this section may not be reduced or its uses substantially

altered except on the vote of 2/3 of all the members elected to each House.

Maine Constitution: Article IX § 23.

(See also, “The following lands are designated lands under the Constitution of Maine, Article IX,
Section 23. Designated lands under this section may not be reduced or substantially altered, except by a
2/3 vote of the Legislature. It is the intent of the Legislature that individual holdings of land or classes of
land may be added to the list of designated lands under this section in the manner normally reserved for
amending the public laws of the State. Once so designated, however, it is the intent of the Legislature that
designated lands remain subject to the provisions of this section and the Constitution of Maine, Article IX,
Section 23 until such time as the designation is repealed or limited by a 2/3 vote of the Legislature.” 12 MRS
§598-A.)

It is undisputed that CMP did not receive a % vote of all the members elected to each
house for the NECEC project.

It is equally undisputed that this %; vote was required as construction of 96-foot-tall,
40-inch diameter towers in a mile-long clear cut as wide as a football field is a “substantial
alteration” of our public lands.

“Substantially altered” is defined in Maine statutes:

"Substantially altered," in the use of designated lands, means changed so as to
significantly alter physical characteristics in a way that frustrates the essential
purposes for which that land is held by the State.... The essential purposes of
public reserved and nonreserved lands are the protection, management and
improvement of these properties for the multiple use objectives established in
section 1847.
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12 MRS §598(5).

The record shows the project as originally proposed would have had substantial impacts,
particularly in the 53.5-mile portion of the corridor that extends from the Quebec border to
The Forks, known as Segment 1. The public lands in question, the Upper Enchanted Tract
and the Cold Stream Forest Tract including West Forks and Johnson Mountain in Somerset
County, is contained in this segment.

Section D of the draft permit reads:

Department Analysis, Findings, and Conclusions (2) Wildlife, Fisheries, and
Other Natural Resources a. Habitat Fragmentation and Wildlife Travel
Corridors the dep permit reads: These measures are expected to reduce the
impacts of the Segment 1 corridor, but are not sufficient to avoid substantial
and harmful fragmenting of habitat.

While the draft permit contains conditions to offset these impacts this proves the
point, rather than ameliorating it. These offsets do not eliminate either the Maine
Constitution or statutory requirements: where there is a reduced or substantial alteration
in the use of the public reserve lands a % vote of the legislature is required.

Wherefore, the draft permit itself recognizes the substantial alteration to the land, the
Maine Constitution and Maine statute require the legislature be permitted to vote before the
project can receive a permit to proceed.

II.
A Certificate of Public Convenience and Necessity must be issued before the lease is signed.

Privately, in 2014, CMP entered into a lease with the Bureau of Parks and Lands for a
300-foot-wide swath to build a transmission corridor one mile across the West Forks
Plantation and Johnson Mountain Township, which are Maine Public Reserve Lands. In
2020, the Joint Standing Committee on Agriculture, Conservation and Forestry requested
information on what, if any, review was conducted before the land was leased to CMP. The
Committee was provided a CMP lease summary entitled “Consideration for locating a CMP
Right-of-way across BPL lands in the West Forks and Johnson MT PLT and a summary of
the package of information.” The CMP lease summary simply describes the statutes that
could come into play. The majority of the memo talked about alternative routes. NOWHERE
in the memo or documents was there any consideration to either the constitutional or
statutory requirements. There is absolutely no documentation as to how the Bureau
completed its analysis to lease the public reserve land.

This utter lack of consideration and documentation is exactly why the Maine

legislature prohibited ( Public lands. The State, any agency or authority of the State or any political
subdivision of the State may not sell, lease or otherwise convey any interest in public land, other than a
future interest or option to purchase an interest in land that is conditioned on satisfaction of the terms of this
subsection, to any person for the purpose of constructing a transmission line subject to this section, unless
the person has received a certificate of public convenience and necessity from the commission pursuant to

this section. 35-A MRS §3132(13)(emphasis added).) such a lease unless the lessee had received a
Certificate of Public Convenience and Necessity from the Public Utilities Commission before
the lease was executed. CMP did not receive such a Certificate before the lease was
executed. In fact, very little consideration went into the lease at all. Clearly, the lease is not
valid.

11



This year during the public hearing on LD 1893, Andrew Cutko, the Director for the
Bureau of Parks and Land commented that had he been involved in the lease at the time
and known CMP's actual plans for the parcel, he would have waited for Public Utilities
Commission action before allowing the lease to move forward. "Now that I am aware of the
utilities requirement, I would certainly want to follow the law and get that secured prior,"
Cutko stated on the record.

Although CMP attempted to “fix” its invalid lease by getting a Certificate of Public
Convenience and Necessity in 2019, this does not fix the problem. The law is clear that the
Certificate must be in place before signing the lease. Accordingly, if CMP wishes to proceed
with the project, it must approach the Bureau of Parks and Lands to negotiate a new lease.

(Furthermore, the lease was a terrible deal for the State of Maine. The negotiated lease payments were only
$3,600 dollars per year when similar projects would dictate payments more in the area of $146,000 per year
or more.)

Therefore, in accordance with the Maine Constitution and Maine statutes, % of the
legislature must vote to approve CMP’s NECEC lease over public land and a Certificate of
Public Convenience and Necessity must be granted before the lease can be entered. The
Maine Constitution and Maine Statutes must be respected, no matter the size and power of
the parties involved, or one’s position on the necessity for this transmission corridor.

With gratitude for your consideration,
/s/ Maeghan Maloney

Maeghan Maloney

12



From: Carol Foss

To: DEP. NECEC

Subject: Comments on Draft Clean Energy Connect Department Order
Date: Friday, April 10, 2020 1:40:26 PM

Attachments: ME DEP comment letter CMP.docx

Guidelines for Managina Rusty Blackbird Habitat in New York and Northern New England - 2017 (3).pdf

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.
Dear Mr. Beyer,

Please see my attached comments.

Sincerely,

Carol Foss

Carol R. Foss, Ph.D.
Senior Advisor for Science and Policy

New Hampshire Audubon
84 Silk Farm Road
Concord, NH 03301

603-224-9909 x331


mailto:cfoss@nhaudubon.org
mailto:NECEC.DEP@maine.gov

Jim Beyer
Maine DEP
17 State House Station
Augusta, ME 04333-0017

[bookmark: _GoBack]RE: Rusty Blackbird conditions, New England Clean Energy Connect 

Dear Mr. Beyer,

I am writing as Co-Chair of the International Rusty Blackbird Working Group Steering Committee and Principal Investigator of a long-term Rusty Blackbird research project in Coos County, NH and Oxford County, ME.   I appreciate the efforts of DEP to protect nesting Rusty Blackbirds during construction and maintenance activities for this project.  I would like to make a few clarifications and suggestions.

Item 21 (p. 108) states: “The applicant shall limit construction activities in mapped habitat for Rusty Black Birds to between June 1 and April 19 (prohibiting construction between April 20 and May 31) in any calendar year.”  The MDIFW recommendation to prohibit construction activities in Rusty Blackbird habitat between April 30 and June 30 is a much more appropriate time frame for this species. Rusty Blackbirds rarely initiate egg-laying before April 30 in western Maine, so a prohibition between April 20 and 30 is unnecessary.  On the other hand, it is common for nests to fledge during the first three weeks of June, and for fledglings to have very limited mobility and remain near the nest for the first week after fledging.  Delaying construction activities in Rusty Blackbird habitat until after June 30 would protect nests and recent fledglings from construction-related mortality.



Item 22 (p.108) states: “The applicant shall maintain 10-15-foot tall spruce/fir vegetation in the mapped Rusty Black Bird habitat.”  I understand this to mean that spruce-fir vegetation will be maintained at a maximum height of 10-15 ft. and that periodic clearing will occur to maintain this maximum height.  I strongly recommend that such clearing activities be constrained to the same July 1 to April 29 time period as required for construction activities.  



It is highly likely that Rusty Blackbird nesting activity may occur at other locations within the project area beyond those identified on the maps provided.  I recognize that a field survey of suitable habitat within the proposed corridor would be impractical.  However, it seems likely that field crews will be conducting wetland, soil, and other surveys within the corridor and creating maps of such features prior to construction.  Identifying existing 5-15 ft. tall spruce-fir dominated stands within the corridor and applying the above conditions to such stands would achieve the goal of protecting Rusty Blackbird breeding activity during construction and maintenance activities.



I am attaching a copy of “Guidelines for Managing Rusty Blackbird Habitat in New York and Northern New England” for your information.



Thank you for the opportunity to comment.



Sincerely,

Carol R. Foss, Ph.D.

Senior Advisor for Science and Policy, NH Audubon

Co-Chair, International Rusty Blackbird Working Group Steering Committee 
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Introduction
Species profile

The rusty blackbird is an inconspicuous songbird, slightly larger than the more familiar red-winged
blackbird, but noticeably smaller than the common grackle. Breeding males are glossy black, sometimes
with a greenish sheen, and females are dull charcoal black. Both have bright yellow eyes. In late summer
they molt into the rusty non-breeding plumage for which the species is named.

Rusty blackbirds spend their entire lives in North America (Fig. 1). The breeding range includes the
boreal region from Alaska to Labrador and extends south through the Acadian forest into northern New
England and New York. The wintering distribution lies primarily within the United States east of the
Rocky Mountains.*

In northeastern North America, rusty blackbirds breed
in softwood-dominated stands in forested landscapes B ,g )
with an abundance of wetlands and low-gradient ..
streams. Occupied landforms range from extensive ET
lowland flats to mountainous terrain, at elevations ' .'k
from 980 to 2,600 ft. Typical nesting habitat consists T
of dense, young or stunted softwoods in or near a &
wetland. 17

Status and conservation concerns

Historical accounts suggest that Rusty Blackbird r

populations have been declining since at least the

1920s, and Breeding Bird Survey and Christmas Bird Breeding

Count data indicate declines of more than 80% since P wintering

the 1960s.%* Clearing of wintering habitat for

agricultural uses may have been a primary cause of Figure 1. Rusty blackbird breeding and wintering
the long-term decline. Blackbird control efforts in ranges (based on Peterson 2008, Powell 2008, Fisher
southern states aimed at common grackles and red- and Powell 2013, Audubon Society of NH unpubl. data,
winged blackbirds may also have affected wintering and BirdLife International and NatureServe 2015)

rusty blackbirds. Mercury contamination and

acidification of breeding habitat may be contributing factors; however, their effects on rusty blackbirds
are not well known. Available data suggest retractions to the north and higher elevations in the eastern
part of the breeding range.*® Climatic influences are likely to be involved, but the mechanism
underlying the shift has not yet been demonstrated.’

The rusty blackbird is listed as Endangered in Vermont, a Species of Special Concern in Maine and New
Hampshire, and a high-priority Species of Greatest Conservation Need in Maine, New Hampshire,
Vermont, and New York. The Committee on the Status of Endangered Wildlife in Canada designated
the rusty blackbird a Special Concern species in 2006.

Purpose of the guidelines

These guidelines are designed to provide forest landowners and managers with an understanding of the
habitat conditions and management actions that sustain rusty blackbird breeding populations in the
Acadian Forest. They also describe how habitat conditions that benefit rusty blackbirds can benefit other
native wildlife as well. Public and private land managers, forestry professionals, and conservation
planners should find the information useful in accomplishing their stewardship objectives.





Where to Create and Sustain Habitat
Landscape characteristics

Rusty blackbirds inhabit large home ranges (10 to 430 acres) in extensive spruce-fir and mixed spruce-
fir/northern hardwood forests with abundant wetlands and low gradient streams.'® Beaver-influenced
wetland complexes are particularly favorable.***? Inhabited landforms range from extensive lowland
flats to mountains interspersed with valleys.

In low-relief landscapes, rusty blackbirds often nest in forested wetlands that contain stunted conifers and
surround shallow, open-water wetlands (Fig. 2). These areas typically appear as wetlands on stand maps
or the National Wetlands Inventory. In high-relief landscapes with well-defined wetland/upland edges,
rusty blackbirds may nest in regenerating softwood stands up to 800 ft from a mapped wetland where
they travel to forage (Fig. 3). While these nest sites are not in mapped wetlands, they typically occur in
seepage areas on partially hydric soils.

Figure 2. Rusty blackbird nest sites in a forested wetland surrounding shallow, open-water wetlands

Figure 3. Rusty blackbird nest sites in regenerating softwoods on uplands surrounding a beaver impoundment





Within the rusty blackbird’s northeastern US range, management opportunities exist primarily in areas of
Boreal Upland Forest and Northern Swamp, as classified by the Northeastern Terrestrial Habitat
Classification System (Figure 4).* Areas appropriate for considering this species’ habitat needs in
planning forest management include the following characteristics:

softwood and mixed stands

within 800 ft of a shallow wetland or low gradient stream

e hydric or partially hydric soils

e atelevations of 980 to 2,600 ft

e with slopes less than 40% (or 22°)

Rusty blackbird planning units should maximize inclusion of spruce-fir and mixed forest and minimize

inclusion of hardwood stands. Blocks of suitable nesting habitat may occur within a mosaic of softwood,
hardwood, and mixed-wood stands and age classes.

Rusty Blackbird Breeding Range in
the Northeastern US

Legend

E Rusty Blackbird Range
I Boreal Upland Forest
[ Northern Swamp

[ | County Boundaries

Y X

Figure 4. Rusty blackbird breeding range in the northeastern US with favored habitat classes





Desired Nesting Habitat Conditions ***°

Typical nesting habitat consists of dense, young or stunted softwoods (Fig. 5). In managed forests, rusty
blackbirds usually nest in stands between approximately 5 and 15 years post-harvest. Tree growth rates
vary depending on site conditions, and some patches may grow more or less rapidly than the majority of
a stand. Such patches may extend the availability of suitable rusty blackbird nest sites at either end of the
typical age range of suitability. The size of stands surrounding rusty blackbird nests varies widely from
less than an acre to more than 100 acres. In commercial forests of Maine and New Hampshire, the stand
size averages around 20 acres.

Figure 5. Dense softwood
regeneration with seepage
area in the foreground and
emergent snags in the
background

Scattered, live and dead residual overstory trees exceeding 13 ft in height are very important in rusty
blackbird nest stands (Fig. 6). Species may include red and white spruce, balsam fir, tamarack, white
pine, yellow and white birch, and red maple. Males watch for approaching predators from high perches
near the nest site while the female is building the nest and laying and incubating eggs. When a male
delivers food to an incubating female, she leaves the nest inconspicuously and joins him on a high perch
to collect the food, returning by a circuitous route to avoid drawing attention to the nest location. Both
adults check the vicinity from a series of high perches before delivering food to nestlings.

Figure 6. Multiple-aged
regenerating softwoods with
live and deadcanopy trees
available for high perches






Forest Composition and Structure
Forest type

e Spruce-fir

Age class structure

e Young, even-aged stands with scattered older trees
Overstory characteristics

e Canopy: open with trees dispersed individually and in clumps

e Composition: live or dead red spruce, white spruce, balsam fir,
tamarack, white pine, white birch, yellow birch, and/or red maple

e Height: > 13 ft
Regenerating stand characteristics

e >34% softwood composition (primarily red spruce, white spruce
and/or balsam fir; may also include white pine, tamarack) (Fig. 7)

e Height: 8-12 ft

o Diameter at breast height (dbh): 1.5-2 in

¢ Total horizontal cover (softwood and hardwood, all classes): > 95%
e Total softwood cover: 35-100%

o Softwood seedling/sapling cover: 20-55%

e Total hardwood cover: up to 65%

e Patches of softwood saplings (dbh <4 in) with basal area > 85
ft?/acre to provide cover for nesting (Fig. 8).

Figure 7. Mixed-species softwood
regeneration

Recommended Practices

Methods to produce suitable forest composition and structure will vary
by physiographic setting and each stand’s starting condition. However,
any practice that regenerates spruce and fir in the appropriate context

has potential to benefit rusty blackbirds. SR, A _RachéRabino

e The size and shape of a harvest area that creates nesting habitat Figure 8. Most rusty blackbird
will be dictated by topography and site conditions. Sizes may nests (70-80%) are supported by
range from 2.5 to 100 acres; narrow, linear blocks should be branches of 2-4 saplings.

avoided to the extent possible, especially adjacent to roads or
mature softwood stands.

o Overstory removal with residual tree retention, in the presence of ample advance softwood
regeneration, will consistently produce the desired conditions.

e Shelterwood harvests and clearcuts with retention can also be effective, but will take longer to reach
the desired conditions.

e Retain mature dead and live trees, dispersed individually and in clumps, to maintain a scattering of
overstory perch sites.

e Schedule harvests to provide a sapling softwood stand within 800 ft of a shallow wetland or low
gradient stream throughout a rotation of the area.





Managing for Multiple Benefits

Most even-aged silvicultural strategies used to manage spruce-fir forests in the Northeast benefit rusty
blackbirds directly by creating the young forest conditions they prefer for nesting. Special management
considerations for this species include: applying silvicultural practices that maintain or increase the
softwood component of the stand; implementing a harvest schedule that maintains at least one softwood
stand in a sapling stage within 800 ft of a wetland; and retaining scattered snags for perching. Many
wildlife species benefit from access to a diversity of age classes within their home ranges. Standing dead
trees provide nesting and denning/roosting cavities for birds and mammals and foraging perches for
raptors and aerial insectivores.

Associated species

While a diversity of bird and mammal species use regenerating softwood and mixed-wood stands during
some part of their annual cycle, a few benefit particularly from these habitat conditions. Evidence of
heavy use by moose and snowshoe hare is abundant in rusty blackbird nest stands. Other bird species that
frequently nest in these stands include alder and olive-sided flycatchers, magnolia and chestnut- sided
warblers, dark-eyed junco, and Swainson’s thrush. Management to benefit rusty blackbirds in mixed
forests also complements best management practices for American woodcock promoted by the Young
Forest Project, a partnership of state and federal wildlife agencies, the Wildlife Management Institute,
and a number of forest landowners.

Table 1. A partial list of Species of Greatest Conservation Need that could benefit from implementation of
these guidelines. Species of high or very high regional concern are indicated in bold.

Species

Overlapping habitat(s)

Alder flycatcher

Moist riparian thickets, shrublands and young forests with high density of trees

Blackpoll warbler

Young spruce-fir forest at high elevations and latitudes

Canada warbler

Young mixed spruce-fir/northern hardwood forest, swampyareas

Chestnut-sided warbler

Young mixed spruce-fir/northern hardwood forest

Dark-eyed junco

Young coniferous and mixed forests

Magnolia warbler

Dense young spruce-fir forest

Nashville warbler

Second-growth mixed forests, moist openings with dense undergrowth

Olive-sided flycatcher

Wetlands and young forest with tall snags

Purple finch

Coniferous forest edges

Spruce grouse

Dense lowland conifers (especially spruce, fir, and tamarack) with small

Swainson’s thrush

Damp, young spruce-fir forests

Tennessee warbler

Moist areas of young mixed spruce-fir/hardwood forest

Pygmy shrew Moist forest floors with accumulated debris in coniferous and mixedforests
Bobcat Young spruce-fir forest

Lynx Young spruce-fir forest

Moose Lowland softwoods, young forest, and beaver ponds

Snowshoe hare

Moist, dense, young spruce-fir forest
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Figure 9. Species that often utilize rusty blackbird habitat include (I-r) magnolia warbler, olive-sided
flycatcher, and moose.

Comprehensive planning

Rusty blackbirds are highly mobile and readily colonize recently disturbed forests. Young stands favored
by this species are not suitable for some spruce-fir specialists associated with more mature forests, such
as northern parula and Cape May and bay-breasted warblers. However, maintaining a patchwork of age
classes within management units enables wildlife species to move among suitable habitat patches as
stands age into and out of favorable conditions. Local knowledge of stand conditions, landscape context
and long-term landowner goals for size and age-class structure will be the most effective guides to the
selection and timing of silvicultural treatments.

Literature Cited

1. BirdLife International and NatureServe. 2015. Bird species distribution maps of the world. BirdLife International,
Cambridge, UK and NatureServe, Arlington, VA.

2. Niven, D. K., J. R. Sauer, G. S. Butcher, and W. A. Link. 2004. Christmas bird count provides insights into population
change in land birds that breed in the boreal forest. American Birds 58:10-20.

3. Greenberg, R. and S. M. Matsuoka. 2010. Rusty blackbird: Mystery of a species in decline. The Condor 112:770-777.13.
Anderson, M., G. M. Clark, C. E. Ferree, A. Jospe, A. Olivero Sheldon, and K. J. Weaver. 2013. Northeast habitat guides:
A companion to the terrestrial and aquatic habitat maps. The Nature Conservancy, Eastern Regional Office. Boston, MA.

4. Francis, C. M. 2007. Rusty blackbird. Pp. 596-596 in Atlas of the breeding birds of Ontario: 2001-2005 (M. D. Cadman, D.
A. Sutherland, G. G. Beck, D. Lepage, and A. R. Coutur, Editors). Bird Studies Canada, Environment Canada, Ontario
Field Ornithologists, Ontario Ministry of Natural Resources, Ontario Nature.

5. Peterson, J. M. C. 2008. Rusty Blackbird. Pp. 594-595 in The second atlas of breeding birds in New York State. (K. J.
McGowan and K. Corwin, Editors). Cornell University Press, Ithaca, NY.

6. Powell, L. L. 2008. Habitat occupancy, status, and reproductive ecology of Rusty Blackbirds in New England. Thesis.
University of Maine, Orono.

7. Fisher, C. and L. Powell. 2013. Rusty blackbird. Pp. 440-441 in The second atlas of breeding birds of Vermont. (R. B.
Renfrew, Editor). University Press of New England, Lebanon, N.H.

8. Campbell, G. 2015. Rusty blackbird. Pp. 498-499 in Second atlas of breeding birds of the Maritime provinces. (R. L. M.
Stewart, K. A. Bredin, A. R. Couturier, A. G. Horn, D. Lepage, S. Makepeace, P. D. Taylor, M.-A. Villard, M. M.
Whittam, Editors). Bird Studies Canada, Environment Canada, Natural History Society of Prince Edward Island, Nature
New Brunswick, New Brunswick Department of Natural Resources, Nova Scotia Bird Society, Nova Scotia Department
of Natural Resources, Prince Edward Island Department of Agriculture and Forestry.

9. McClure, C. J. W., B. W. Rolek, K. McDonald, and G. E. Hill. 2012. Climate change and the decline of a once common bird.
Ecology and Evolution, Open Access. doi: 10.1002/ece3.95.

10. Powell, L. L., T. P. Hodgman, and W. E. Glanz. 2010. Home ranges of Rusty Blackbirds breeding in wetlands: How much
would buffers from timber harvest protect habitat? Condor112:834-840.

11. Jablonski, K. J. 2012. Habitat associations of Adirondack lowland boreal birds at Spring Pond Bog, New York. Thesis.
State University of New York College of Environmental Science and Forestry, Syracuse, NY.

12. Glennon, M. J. 2014. Dynamics of boreal birds at the edge of their range in the Adirondack Park, NY. Northeastern
Naturalist 21:51-71.

13. Anderson, M., G. M. Clark, C. E. Ferree, A. Jospe, A. Olivero Sheldon, and K. J. Weaver. 2013. Northeast habitat guides: A
companion to the terrestrial and aquatic habitat maps. The Nature Conservancy, Eastern Regional Office, Boston, MA.

14. Luepold, S. H. B, T. P. Hodgman, S. A. McNulty, J. Cohen, and C.R. Foss. 2015. Habitat selection, nest survival and nest
predators of Rusty Blackbirds in northern New England. Condor 117: 609-623.

15. Audubon Society of New Hampshire, unpublished data.





Acknowledgments

These guidelines were developed in concert with the International Rusty Blackbird Working Group and the
Northeast Fish and Wildlife Diversity Technical Committee, with support from the US Fish and Wildlife
Service Northern Forest Land Management, Research, and Demonstration Program and State Wildlife Grant
funding awarded through the Northeast Regional Conservation Needs (RCN) Program. The RCN Program
joins thirteen northeastern states, the District of Columbia, and the U.S. Fish and Wildlife Service in a
partnership to address landscape-scale, regional wildlife conservation issues. Progress on these regional
issues is achieved through combining resources, leveraging funds, and prioritizing conservation actions
identified in the State Wildlife Action Plans. See RCNGrants.org for more information. We thank Dave
Jenkins (New Jersey Department of Environmental Protection), who provided guidance and oversight on
behalf of the multi-state cooperative. He and more than fifty-five other conservation, wildlife, and forestry
professionals from thirteen states and provinces provided helpful input on the format and contents of this
publication. We gratefully acknowledge Barry Burgason (Huber Resources Corp), Kevin Evans (Dartmouth
College Woodlands), John Gilbert (Irving Woodlands), Dan Hudnut and Scott Rineer (Wagner Forest
Management), Will Staats (NH Fish and Game Department), and Henning Stabins, Ray Ary and Rocky
Rockwell (Weyerhaeuser), who advised on forest and wildlife management practices. We also thank the
following individuals for participating in the technical review of the document: Barry Burgason, Rachel Cliche
(US Fish and Wildlife Service), Dan Hudnut, Pam Hunt (Audubon Society of New Hampshire), Jillian Kilborn
(New Hampshire Fish and Game Department), Shannon Buckley Luepold, Luke Powell (Smithsonian Migratory
Bird Center), Matt Tarr (University of New Hampshire Cooperative Extension), Steve Weber, and members of the
Northeast Fish and Wildlife Diversity Technical Committee.

Research contributing to the development of these guidelines was supported financially by: Charles Blake
Fund of the Nuttall Ornithological Club, Conservation Biology Research Fund at the New Hampshire
Charitable Foundation, Eastern Bird Banding Association, Edna Bailey Sussman Foundation, Garden Club of
America, Maine Outdoor Heritage Fund, Margery and Lorus Milne Biological Research Fund at New
Hampshire Audubon, Natural Sciences and Engineering Research Council of Canada, Plum Creek,
Smithsonian Institute, Umbagog National Wildlife Refuge Conservation Fund, University of Georgia,
William P. Wharton Trust, Wagner Forest Management, USFWS Migratory Bird Program (Northeast
Region), and USFWS State Wildlife Grant Program; and logistically by Harold P. “ Flip” Nevers,
LightHawk, Lorraine Turner, State University of New York College of Environmental Science and Forestry,
Stacy McNulty, and Thomas Hodgman.

w

NATIONAL
WILDLIFE
REFUGE
SYSTEM

Depa

U.S.
FISH & WILDLIFE
SERVICE






Field Guide to Managing Rusty Blackbird Nesting Habitat

Companion to Guidelines for Managing Rusty Blackbird Habitat in New York and Northern New England

Status: Endangered in Vermont, Species of
Special Concern in Maine and New Hampshire,
anda Species of Greatest Conservation Need in
Maine, New Hampshire, Vermont, and New
York.

Foraging habitat: shallow wetlands, seeps,
exposed mud, puddles, ditches, moist leaf litter

Nesting habitat: sapling softwood or mixed
stands, stunted softwoods on hydric soils

Nest site: nest typically concealed in a dense
clump of spruce-fir saplings 3-10 ft above the
ground, often supported by branches of multiple
saplings

Eian Prohl

Adult rusty blackbirds in breeding plumage: charcoal

Special requirements: scattered, tall, standing gray female on left, glossy black male on right.

live or dead wood in nesting and foraging areas

Territory or home range size: highly variable, depending on proximity of nest site to wetlands, estimated at 10
to 430 acres from radio telemetry

Diet (breeding season): primarily aquatic macroinvertebrates captured by probing or flicking aside dead
vegetation; also flying insects and berries

Associated species: magnolia warbler, Nashville warbler, northern waterthrush, olive-sided flycatcher,
Swainson’s thrush, moose, snowshoe hare

Recommended Forest Management Practices: When conducted in the appropriate context, some methods of
timber harvesting can enhance habitat quality for rusty blackbirds and associated species. However, conservation
benefits may be low in areas where suitable habitat occurs naturally. For more discussion of where to create and
sustain habitat, consult the complete guidelines. The following table summarizes options for creating the desired,
stand-level conditions.

Starting Condition Objective Management Options Desired Condition

Thick regenerating stand of
mixed or softwood saplings

Mature softwood stand | Regenerate stand | Overstory removal with (1.5- 2 in DBH) measuring
retention of scattered . ; ;
. ) 8-12 ft in height
High canopy closure dead and/or live trees
Open canopy

Shelterwood harvest
) Residual overstory > 13 ft,
Clearcut harvest with composed of live and/or dead
retention trees, dispersed individually
and in clumps

Softwood patches of saplings
to small poles with basal area

> 85 ft“/acre
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Softwood regeneratin with snagsin background (I) and mixed regeneration with live and dead trees retained (r).

¥ i e N f . -8 rn
y ¥ = A il

b= Cargl R, Fos il 3 _2RachelRabinovitz ¥ % F s ,, CarolR. Foss

i N BN = ST

Regeneration adjacent to seep (1), nest supported by branches of multiple saplings (center), and mixed species softwood
regeneration (r).
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From: A J Barrett

To: Beyer. Jim R; DEP, NECEC

Subject: COMMENTS ON DRAFT ORDER dated 13 March 2020 regarding CMP’s NECEC project
Date: Friday, April 10, 2020 2:35:56 PM

Attachments: MATC PR banner Logo small.png

MATC Comments on MDEP Draft Order 10APR20.docx

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not
click links or open attachments unless you recognize the sender and know the content is safe.

To: Jim Beyer 10 April 2020
Maine DEP,
State House Station #17,

Augusta, ME 04333.
NECEC.DEP@maine.gov.

COMMENTS ON DRAFT ORDER dated 13 March 2020 regarding CMP’s NECEC
project

Mr. Beyer,

Thanks for the opportunity to offer the department comments on the Draft Order dated 13
March 2020, particularly with regard to the Appalachian Trail.

1.) Non-specular conductors & shorter poles: We appreciate your requirement for the
project to use non-specular conductors and shorter poles within the viewshed of the
Appalachian Trail (between structures #3006-529 to 458) (page 48). This change will help to
minimize the visual impact from Pleasant Pond Mt. and from Moxie Bald. One minor
wording suggestion is on page 109, Condition #34, insert “between” before “structures” as
was done in Condition #33.

2.) Tapering: The Order only refers to tapering of vegetation in Segment 1. The Developer
has agreed to taper vegetation in Segment 2 within the corridor section of the Appalachian
Trail (A.T.) crossing between structure #3006-453 & 458. We request that tapering in
Segment 2 at the A.T. crossing be added on pages 76, 88, 94-95, 107 (condition 14d) & 134
(Appendix C). The addition will make it clear that the Vegetative Management Plan applies to
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To: Jim Beyer							10 April 2020

Maine DEP, 

State House Station #17, 

Augusta, ME 04333.

NECEC.DEP@maine.gov.





COMMENTS ON DRAFT ORDER dated 13 March 2020 regarding CMP’s NECEC project



Mr. Beyer,



Thanks for the opportunity to offer the department comments on the Draft Order dated 13 March 2020, particularly with regard to the Appalachian Trail.



1.) Non-specular conductors & shorter poles: We appreciate your requirement for the project to use non-specular conductors and shorter poles within the viewshed of the Appalachian Trail (between structures #3006-529 to 458) (page 48). This change will help to minimize the visual impact from Pleasant Pond Mt. and from Moxie Bald.  One minor wording suggestion is on page 109, Condition #34, insert “between” before “structures” as was done in Condition #33.



[bookmark: _GoBack]2.) Tapering: The Order only refers to tapering of vegetation in Segment 1.  The Developer has agreed to taper vegetation in Segment 2 within the corridor section of the Appalachian Trail (A.T.) crossing between structure #3006-453 & 458.  We request that tapering in Segment 2 at the A.T. crossing be added on pages 76, 88, 94-95, 107 (condition 14d) & 134 (Appendix C).  The addition will make it clear that the Vegetative Management Plan applies to the tapering of vegetation in this additional section of Segment 2 as well as Segment 1.



3.) Conservation “40,000 acres in the vicinity of Segment 1”:  We request that (for whatever acreage total you specify for conservation) land in the vicinity of the Appalachian Trail crossing in Segment 2 be allowed to satisfy this condition.  We are not requesting an increase in the number of acres; only that the Developer be allowed the flexibility to meet this condition with conservation land not only near Segment 1 but also near the A.T. crossing in Segment 2 in the Town of Caratunk, The Forks Plantation and Bald Mountain Township.

Last year, the Trust for Public Land facilitated the permanent conservation of approximately 2,600 acres in Bald Mountain Township utilizing Land & Water Conservation Fund and many other funding sources.  The additional permanent conservation of adjacent and near large blocks of forest land on either side of the transmission line and north & south of the Appalachian Trail would not only buffer the trail from development but extend the ecological area of these recently acquired conservation lands.

Again, we are not requesting more conservation acres be included in the Order, but only that the Developer be allowed the option to satisfy this condition with conservation land in the vicinity of the A.T. crossing (pages 79-80, 89, 110 Condition #40 & 189 Appendix F).



We appreciate your efforts & consideration throughout this 29-month regulatory review to protect the Appalachian Trail in Maine.



Sincerely,



Tony Barrett

Chair, Landscape Protection Committee

Maine Appalachian Trail Club


the tapering of vegetation in this additional section of Segment 2 as well as Segment 1.

3.) Conservation “40,000 acres in the vicinity of Segment 1”: We request that (for
whatever acreage total you specify for conservation) land in the vicinity of the Appalachian
Trail crossing in Segment 2 be allowed to satisfy this condition. We are not requesting an
increase in the number of acres; only that the Developer be allowed the flexibility to meet this
condition with conservation land not only near Segment 1 but also near the A.T. crossing in
Segment 2 in the Town of Caratunk, The Forks Plantation and Bald Mountain Township.

Last year, the Trust for Public Land facilitated the permanent conservation of approximately
2,600 acres in Bald Mountain Township utilizing Land & Water Conservation Fund and many
other funding sources. The additional permanent conservation of adjacent and near large
blocks of forest land on either side of the transmission line and north & south of the
Appalachian Trail would not only buffer the trail from development but extend the ecological
area of these recently acquired conservation lands.

Again, we are not requesting more conservation acres be included in the Order, but only that
the Developer be allowed the option to satisfy this condition with conservation land in the
vicinity of the A.T. crossing (pages 79-80, 89, 110 Condition #40 & 189 Appendix F).

We appreciate your efforts & consideration throughout this 29-month regulatory review to
protect the Appalachian Trail in Maine.

Sincerely,

Tony Barrett
Chair, Landscape Protection Committee

Maine Appalachian Trail Club

207-833-0939
barretttony@mac.com
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From: Matt Manahan

To: DEP. NECEC
Subject: RE: NECEC --comments on Draft Order
Date: Wednesday, April 1, 2020 3:57:22 PM

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.

Got it — thanks Jim.

Matthew D. Manahan

PIERCE ATWOOD LLP PH 207.791.1189

visit our ENViromation Center

From: DEP, NECEC <NECEC.DEP@maine.gov>

Sent: Wednesday, April 1, 2020 3:54 PM

To: Matt Manahan <mmanahan@pierceatwood.com>
Subject: FW: NECEC --comments on Draft Order

***This message originated outside your organization***

Here is another one.

James R. Beyer

Regional Licensing and Compliance Manager
Bureau of Land Resources

Maine Department of Environmental Protection
(207) 446-9026

Www.maine.gov/dep

From: lloyd irland <|[cirland @gmail.com>
Sent: Tuesday, March 24, 2020 11:34 AM
To: DEP, NECEC <NECEC.DEP@maine.gov>
Subject: NECEC --comments on Draft Order

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.

Greetings,

I attach two items:
1. Short note urging the Department to approve the Draft
Order.
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2. I recognize the record is formally closed, but I can't resist
attaching for your information a draft of a short article on the
deer yard issue.

Sincerely,

LCI

Lloyd C. Irland
The Irland Group
174 Lord Road
Wayne ME 04284

mobile  207-446-3682



From: Matt Manahan

To: DEP. NECEC
Subject: RE: NECEC --comments on Draft Order
Date: Wednesday, March 25, 2020 9:45:30 AM

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.

Thanks Jim.

Matthew D. Manahan

PIERCE ATWOOD LLP PH 207.791.1189

visit our ENViromation Center

From: DEP, NECEC <NECEC.DEP@maine.gov>

Sent: Wednesday, March 25, 2020 8:54 AM

To: Matt Manahan <mmanahan@pierceatwood.com>
Subject: FW: NECEC --comments on Draft Order

***This message originated outside your organization***

fyi

James R. Beyer

Regional Licensing and Compliance Manager
Bureau of Land Resources

Maine Department of Environmental Protection
(207) 446-9026

Www.maine.gov/dep

From: lloyd irland <|[cirland @gmail.com>
Sent: Tuesday, March 24, 2020 11:34 AM
To: DEP, NECEC <NECEC.DEP@maine.gov>
Subject: NECEC --comments on Draft Order

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.

Greetings,

I attach two items:
1. Short note urging the Department to approve the Draft
Order.
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https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fenvlaw.pierceatwood.com%2F&data=02%7C01%7Cnecec.dep%40maine.gov%7C40cd37817f7c46f3baee08d7d0c2c6f2%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637207407297622609&sdata=uBVEVQcFnBRV1YAPlwvvoeL4yKZuTVkmqqcyWI4B4EE%3D&reserved=0
https://nam03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.maine.gov%2Fdep&data=02%7C01%7Cnecec.dep%40maine.gov%7C40cd37817f7c46f3baee08d7d0c2c6f2%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637207407297632562&sdata=Cs3NkEg7wenDiJWO6JpQr0Pd3DSB30PjXUMeunvIS7E%3D&reserved=0
mailto:lcirland@gmail.com
mailto:NECEC.DEP@maine.gov

2. I recognize the record is formally closed, but I can't resist
attaching for your information a draft of a short article on the
deer yard issue.

Sincerely,

LCI

Lloyd C. Irland
The Irland Group
174 Lord Road
Wayne ME 04284

mobile  207-446-3682



From: lloyd irland

To: DEP, NECEC

Subject: NECEC --comments on Draft Order
Date: Tuesday, March 24, 2020 11:34:23 AM
Attachments: DEP note Mar 24.docx

DEP on Deer and NECEC Line.docx

EXTERNAL: Thisemail originated from outside of the State of Maine Mail System. Do not
click links or open attachments unless you recognize the sender and know the content is safe.

Greetings,

I attach two items:
1. Short note urging the Department to approve the Draft Order.
2. I recognize the record is formally closed, but I can't resist attaching for

your information a draft of a short article on the deer yard issue.

Sincerely,

LCI

Lloyd C. Irland
The Irland Group
174 Lord Road
Wayne ME 04284

mobile  207-446-3682


mailto:lcirland@gmail.com
mailto:NECEC.DEP@maine.gov

To:  DEP							March 24, 2020

From:  Lloyd C. Irland    [image: ]



Subject:  Comments on DEP Draft Order concerning NECEC powerline Project



I strongly urge DEP to approve the Draft Order as written.

1.  Its detailed and sober assessment of the issues, weighing them objectively against requirements of the law, is a model of judicious environmental regulation.

2. The regional importance of this project, and its potential as a large and early down payment on Maine’s ambitious GHG reduction goals, demand no less.

3. The recommended approval properly recognizes that this is being built in a privately owned, taxpaying, working forest.

4. The modifications required to the project’s design and maintenance policies, and the 40,000 acres of mitigation land, seem to me to amply mitigate the project’s effects on the ecosystems affected.   If anything, these are more protective than what many observers might have expected. 

5. [bookmark: _GoBack]Under the DEP’s requirements, the area disturbed and to be managed in an early successional condition will be even smaller than before, and very small compared to existing roads and landings and annual disturbance due to timber harvesting in the project area.

6. Opponents promptly announced that they are not satisfied, and urge the public to urge you to deny approval.  I believe that anyone reading the Draft Order would have to conclude that their objections to the project are on some grounds other than the environmental values DEP is mandated to protect.  

Thank you for your hard work and your attention to this note.
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DEP on Deer and the NECEC Powerline



Summary by Lloyd C.Irland



The DEP has issued its Draft Order on the NECEC powerline. It addresses a wide range of issues. One of interest to SAM News readers is its potential effect on deer and deer habitat. I am not a biologist. But I closely watched contentious disputes in the late 70’s when DWA’s were first being designated. Later, I was involved in environmental certification of several large timber ownerships in Maine. I believe I can offer you a summary of the DEP’s draft order, by liberally quoting from their document. 

The big news is that the order mandates some significant changes to CMP’s plans as conditions of granting the permit.  But first, a bit of background. About the only thing people can agree on about this project is that it’s BIG:

Basic Facts about NECEC Powerline

· [bookmark: _GoBack]Power would be generated at dams which already exist on Quebec’s Romaine River, the four lakes are nearly full. For comparison, their total area is about the same as Moosehead Lake.  This river is on the north shore of the Gulf of St Lawrence. 

· The line would annually deliver power equivalent to 2 nuclear power plants.

· Power would enter the regional grid (ISO-New England) serving 14 million people; 800,000 in Maine.

· Massachusetts and Maine utility regulators believe this will yield lower electric rates and improve grid reliability. 



Beyond that are many complex and contested issues, not all of which DEP addresses directly. The report is a lawyer’s document, 236 pages of single spaced type. No maps or pictures.  A task just to find what you’re looking for. 

Since the outset of this debate, reactions to the proposal have relied on the original CMP application. Based on testimony by a number of organizations and recognized experts, as well as the Department of Inland Fisheries and Wildlife, DEP is requiring CMP to make big changes.  

 “The evidence shows that the width of the corridor, and the manner in which vegetation is managed within it, are key factors that drive the severity of those impacts. This Order limits the width of the cleared corridor in Segment 1 (this is the new 53 mile corridor from Harris Dam to Jackman) – originally proposed to be 150 feet – to 54 feet at its widest point. The Order requires the applicant to use poles in ecologically sensitive areas that are tall enough to preserve forest canopy. It requires that wildlife corridors be preserved in deer wintering area.(p. 2)





This reduction in cleared width is a major change from the proposed 150 feet. In specific areas, CMP must also provide for taller growth of vegetation than is normally allowed on powerlines.  Further, 

“Eight deer travel corridors must be managed as softwood stands to promote deer movement across the transmission line corridor during the winter months when snow depths have the potential to inhibit deer travel”. (p.130)

Perhaps biggest of all, DEP requires that within 5 years, CMP must provide as mitigation a tract of 40,000 acres, to be sustainably managed for forest product:    

“Within two years of the date of this Order, the applicant shall develop a plan to conserve 40,000 acres of land in the vicinity of Segment 1 and shall submit that plan for review and approval by the Department. Allowable conservation may include preservation or working forest conservation easements, requiring sustainable harvesting practices, focused on large habitat blocks. Any plan including the proposed use of a conservation easement must include a proposed holder. Within 5 years of the date of this Order, the applicant shall fully implement the approved conservation plan”. (p. 110). It would sure be interesting to be a fly on the wall when they decide exactly where these lands will be! 

Additionally, compensation payments of almost $4 million are required for other impacts. (p.189) 

The Draft order explains its reasoning in detail, as summarized here:

“The project is proposed to cross 22 DWAs, including 39.02 acres of impact to the Upper Kennebec River DWA. None of the impacted DWAs have been rated by MDIFW as high or moderate value.  Although they have not been rated by MDIFW as high or moderate value, credible witness testimony from Joseph established the recent challenges for the deer population and the habitat value of these DWAs.”(p.85).  SAM News readers are familiar with what those challenges are so there is no need to recite them here. 

I was wondering, how many acres of DWAs exist in this area. The Land for Maine’s Future Board website says that the 8,000 acre Cold Stream property has more than 3,000 acres. 

In testimony, it was noted that there has been no research in Maine on the ecological impacts of powerlines. Research elsewhere and general ecological principles say that impacts are likely, including some effects we don’t even know about yet.  However, there is research elsewhere, which does not seem to have been put before DEP.  

From 60 years of research in Pennsylvania: “Over the past 60+ years of research, our study has found that deer, small mammals, birds, reptiles, and even butterflies – considered a true test of environmental impact – were using the early successional habitat created and maintained by vegetation management”. Scandinavian researchers have studied deer and moose closely and found little impact. Recent research in southern New England shows that:”Power lines are harmful for many species like cranes and falcons, but in New England, researchers found that the corridors can help sustain native wildlife species from migrating birds to threatened bees. The areas around these transmission lines include open, scrubby landscape that support species that don’t live in the surrounding forests and woodlands. Researchers recorded bees at 27 randomly selected sites along a transmission line crossing from Connecticut to New Hampshire. They found those corridors had almost 10 times the number of bees and twice the number of bee species compared to forested areas. Among more than 200 species of wild pollinators they found in the power line corridors was the protected silver-and-black haired bee, which scientists thought was extirpated from the region about a decade ago. The researchers also made note of more than 200 state-protected plants, insects, amphibians, reptiles, birds and mammals using the landscape. The team thinks these rights-of-way will become important as climate changes for wildlife that needs to relocate.”

The NECEC project has been approved by Maine and Massachusetts utility regulators and the Maine Land Use Planning Commission; the DEP draft Order recommends approval, with the conditions as noted.  Further permits are required from the US Army Corps of Engineers and then the White House. At this writing, a November referendum on the issue is now uncertain due to disputed signatures on the petitions. 



-----------------------------



Author:  Lloyd Irland, a onetime state official, writes occasionally for SAM News.  He supports the NECE project.








From: Sandra Howard

To: DEP, NECEC

Subject: Say NO to NECEC Public Comment RE: NECEC
Date: Thursday, April 9, 2020 1:28:49 PM
Attachments: Say NO to NECEC comment 4-9-2020.pdf

EXTERNAL: Thisemail originated from outside of the State of Maine Mail System. Do not
click links or open attachments unless you recognize the sender and know the content is safe.

Dear Mr. Beyer,
| hope you are safe and healthy.

Please accept this public comment on the draft DEP order regarding NECEC. The
letter is attached.

Sincerely,

Sandra A. Howard, Ph.D.
Director, Say NO to NECEC
153 Main Street

Caratunk, Maine 04925


mailto:sandrahowardnh@gmail.com
mailto:NECEC.DEP@maine.gov

CORRIDOR

April 9, 2020
To the Maine Department of Environmental Protection:

On behalf of Say NO to NECEC, a grassroots environmental education and advocacy non-profit
organization in Maine, I submit our firm opposition to the DEP in granting a permit to Central Maine
Power for the New England Clean Energy Connect Project.

We assert that while the Draft DEP Permit contains conditions that will minimize the environmental
impacts in discreet areas of the First Segment of the NECEC, it does not cure the overall negative
impact this project will have on both the environmental and economic ecosystems in the western
mountains of Maine. It is not appropriate for the DEP to try and retrofit the permit to the applicant’s
request to build this immensely destructive, large-scale utility infrastructure project in Maine.

Issuing a permit for this massive project will be the death nell for businesses already teetering on the
brink from this unprecedented health crisis we are undergoing 7ight now. This project will only ensure
that our many small businesses in the western Mountains, so dependent on the environment and
natural landscape, will never survive.

The public looks very closely to approval agencies, like the DEP, to protect Maine’s environment,
wildlife habitat, wetlands, and waterways. This highly destructive project, which is merely a for-profit
venture, would have a negative impact on scenic, natural, and recreational resources. The best way to
protect all of these aspects is to deny the permit for NECEC.

Over 66,000 registered Maine voters signed the citizen’s initiative to bring the CMP corridor INECEC)
to a statewide vote because the majority of Mainers recognize the large-scale destruction this project
would have on Maine. The public is watching and we urge DEP officials to side with the preservation
of Maine and the people who cherish it so deeply.

Sincerely,

S/uw(/m a. H’tzW{

Sandra A. Howatd, Ph.D.
Director, Say NO to NECEC
153 Main Street

Caratunk, Maine 04925






From: J Nicholas

To: DEP, NECEC

Subject: Revised comments on the DEP Draft Order for NECEC
Date: Thursday, March 26, 2020 10:13:11 AM
Attachments: CMP Draft Order Comments 2.docx

Importance: High

EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.

Dear Jim:

Attached is a revised submission of comments regarding the Draft Order from the Maine
Department of Environmental Protection for the New England Clean Energy Connect (NECEC)
project. | had to make only minor corrections to comment #2.

Thanks,

Jack Nicholas


mailto:jrnicholas@roadrunner.com
mailto:NECEC.DEP@maine.gov

James Beyer

Maine Department of Environmental Protection

Eastside Campus Ray Building

17 State House Station

Augusta, Maine 04333-0017



John and Nancy Nicholas

208 Gayton Lane

Winthrop, Maine 04364



[bookmark: _GoBack]Date: March 26, 2020

Subject: Comments regarding the Draft Order from the Maine Department of Environmental Protection 

 for the New England Clean Energy Connect (NECEC) project. 



Dear Jim:



	Following are two comments relative to the Draft Order from the Maine Department of Environmental Protection for the New England Clean Energy Connect (NECEC) project:



1. The lease agreement between the Maine Bureau of Parks and Lands (lessor) and the Central Maine Power Company (lessee) to use one mile of public reserved land located on the border between Johnson Mountain Township and the West Forks Plantation at T2 R6 BKP WKR in Segment 1 for the NECEC transmission line corridor has not been fully executed. 



The parties to the lease agreement signed the lease agreement in December 2014; however, the Maine Bureau of Parks and Lands (the lessor) did not fulfill its legal obligation under the lease agreement to ensure compliance with Maine statute and the Maine Constitution regarding approval of the lease agreement. 



It has been substantiated that the lease agreement will substantially alter the use of this public reserved land based upon the size and scope of the project described in the lease agreement,  expert testimony before the Maine Department of Environmental Protection and the  Maine Land Use Planning Commission from a consulting ecologist and similar transmission line projects (see LD 2260 discussion below). Substantial alteration of the use of this public reserved land is further supported by the Department’s Draft Order at C. (2) B. Intervenor Evidence on Impacts on pages 68 and 69; and, beginning on page 74 at D. Department Analysis, Findings and Recommendations (2) Wildlife, Fisheries and Other Natural Resources.  According to the current Director Bureau of Parks and Lands in a February 14, 2020 written response to a written request from the Legislature’s Committee on Agriculture, Conservation and Forestry, there is no e-mail record, digital file or paper file, indicating that a determination was made at the time of the signing of the lease agreement, or any time thereafter, that the lease agreement would not substantially alter the use of this public reserved land. 



[bookmark: _Hlk35601947]Assistant Attorney General Lauren E. Parker provided to the former Director Bureau of Parks and Lands a written legal opinion dated July 25, 2018 in answer to a question from the former Director whether the Bureau of Parks and Lands must obtain “2/3 legislative approval” pursuant to Title 12, section 598-A (and Title 5, section 6209, subsection 9) to lease to the Central Maine Power Company public reserved land for a transmission line corridor through land acquired with Land for Maine’s Future Funds. Although the legal opinion applies to a different public reserved land, the underlying legal analysis and conclusion is applicable. In her conclusion, she writes that, “Title 12, section 598-A, not Title 5, section 6209, subsection 6, applies to the Bureau’s possible lease of Cold Stream Forest to CMP for a transmission line. If the Bureau determines that a transmission line will not ‘substantially alter’ Cold Stream Forest, it does not need 2/3 legislative approval to enter into a valid transmission line lease with CMP.” Since it has been substantiated that the lease agreement of public reserved land for the NECEC transmission line corridor will substantially alter the use of this public reserved land, the lease agreement should not have been signed by the parties, and certainly should not become legally effective, until approved by 2/3 of all the members elected to each House of the Maine Legislature, in accordance with Title 12, section 598-A and Article IX, section 23 of the Maine Constitution. 



[bookmark: _Hlk35601645]The Maine Bureau of Parks and Lands and the Central Maine Power Company also knew about these facts from testimony before the Maine Public Utilities Commission, the Maine Department of Environmental Protection and the Maine Land Use Planning Commission. It was the legal obligation  of the Maine Bureau of Parks and Lands to submit legislation to seek the approval of the lease agreement by a vote of 2/3 of all members elected to each House of the Maine Legislature, in accordance with Title 12, section 598-A and Article IX, section 23 of the Maine Constitution. 



[bookmark: _Hlk35260743]LD 2260 “Resolve. Authorizing the Department of Inland Fisheries and Wildlife To Convey a Certain Easement Interest in Land,” is before the 2nd Regular Session of the 129th Legislature. This LD is an example of a state department fulfilling its agreement obligation to seek the approval of 2/3 of all the members elected to each House of the Maine Legislature for the use of public lands for a 1.3 mile long transmission line that will substantially alter its use.  Like the lease agreement, the easement agreement will not become legally effective until approved by the Maine Legislature, in accordance with Title 12, section 598-A and Article IX, Section 23 of the Maine Constitution. 



The Central Maine Power Company, through its parent companies Avangrid and Iberdrola, has been undermining the legal obligation for making the lease agreement legally effective. In the absence of action by the Maine Bureau of Parks and Lands, the Legislature’s Committee on Agriculture, Conservation and Forestry has taken up LD 1893 “An Act To Require a Lease of Public Lands To Be Based on Reasonable Market Value and To Require Approval of Such Leases for Commercial Purposes,” during the 2nd Regular session of the 129th Legislature. LD 1893 includes the requirement that the lease agreement be approved by 2/3 of all the members elected to each House of the Maine Legislature in order to be legally effective. The reason is that this lease agreement will substantially alter the use of this public reserved land. The Central Maine Power Company, through its parent companies Avangrid and Iberdrola, has submitted written testimony in opposition to LD 1893.  



The Maine Department of Environmental Protection should not help the Central Maine Power Company, and its parent companies Avangrid and Iberdrola, to obstruct compliance with the legal requirement for making this lease agreement legally effective. Therefore, the Department of Environmental Protection must not reward the Central Maine Power Company, and its parent companies Avangrid and Iberdrola, with a license for the NECEC transmission line corridor before these legal requirements are met.  And, therefore, the lease agreement should not become legally effective until this legal obligation is met. 



2. [bookmark: _Hlk35343345]People who provided testimony, or communicated by phone or e-mail, about the lease agreement between the Maine Bureau of Parks and Lands (lessor) and the Central Maine Power Company (lessee) to use one mile of public reserved land located on the border between Johnson Mountain Township and the West Forks Plantation at T2 R6 BKP WKR in Segment 1 for the NECEC transmission line corridor were not advised in writing  that they had to file an appeal of the lease agreement.  



[bookmark: _Hlk35343528][bookmark: _Hlk35343076]On August 30, 2018, we communicated by e-mail with staff representing the Maine Department of Environmental Protection and the Maine Land Use Planning Commission that the lease agreement between the Maine Bureau of Parks and Lands and the Central Maine Power Company to use one mile of public reserved land located on the border between Johnson Mountain Township and the West Forks Plantation at T2 R6 BKP WKR in Segment 1 for the NECEC transmission line corridor required approval by 2/3 of all members elected to each House of the Maine Legislature, in accordance with Title 12, section 598-A and Article IX, section 23 of the Maine Constitution. On August 31, 2018, we received an e-mail response from staff representing the Maine Department of Environmental Protection that an Assistant Attorney General would be asked “……….to look into this…….” legal issue. We did not receive a written or verbal response that we had to file an appeal of the lease agreement.  



We provided sworn and written testimony on September 14, 2018 to the Maine Public Utilities Commission that addressed, among other issues, the lease agreement between the Maine Bureau of Parks and Lands and the Central Maine Power Company to use one mile of public reserved land located on the border between Johnson Mountain Township and the West Forks Plantation at T2 R6 BKP WKR in Segment 1 for the NECEC transmission line corridor. We expressed our belief that, “………. this lease agreement requires the approval of 2/3 of both houses of the Maine Legislature, in accordance with Article IX, section 23 of the Maine Constitution, because the lease agreement exceeds the intent of the statute and represents a substantial alteration of the use of this public reserved land.” We did not receive a written or verbal response that we needed to file an appeal of the lease agreement. 



On March 6, 2019, we sent by e-mail a letter to Commissioner Reid of the Maine Department of Environmental Protection  and Chairman Worcester of the Maine Land Use Planning Commission stating, among other things, that the lease agreement  between the Maine Bureau of Parks and Lands and the Central Maine Power Company to use one mile of public reserved land located on the border between Johnson Mountain Township and the West Forks Plantation at T2 R6 BKP WKR in Segment 1 for the NECEC transmission line corridor required approval by 2/3 of all members elected to each House of the Maine Legislature, in accordance with Title 12, section 598-A and Article IX, section 23 of the Maine Constitution. We did not receive a written or verbal response that we were required to file an appeal of the lease agreement



If you have any questions, please do not hesitate to contact us. 



Sincerely,

John and Nancy Nicholas



Contact: Phone: 207-377-6352 or 207-462-4049 and E-mail: jrnicholas@roadrunner.com
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