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75 Pearl Street 
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Portland, ME 04104-5085 
 
Re:  Natural Resources Council of Maine’s and West Forks’ Renewed Requests for a Stay 
 
Dear Mr. Kilbreth and Ms. Boepple: 
 
This letter serves as my decision on your clients’ pending, renewed requests for a stay of the 
May 11, 2020 order conditionally approving the application to construct the New England Clean 
Energy Connect project (NECEC Order).   

 
I. Procedural Background 
 
On June 5, 2020, Intervenors West Forks Plantation, Town of Caratunk, Kennebec River 
Anglers, Maine Guides Service, LLC, Hawkes Nest Lodge, Ed Buzzell, Kathy Barkley, Kim 
Lyman, Noah Hale, Eric Sherman, Mike Pillsbury, Matt Wagner, Mandy Farrar, and Carrie 
Carpenter (collectively West Forks) filed a motion requesting the Commissioner stay the 
NECEC Order. West Forks filed supplements to its motion on June 15, 2020 and June 25, 2020. 
 
On June 10, 2020, the Natural Resources Council of Maine (NRCM) separately filed a request 
for stay of the NECEC Order with the Commissioner. 
 
On August 26, 2020, Commissioner Reid issued his decision denying the stay requests filed by 
West Forks and NRCM. This decision is attached as Exhibit A. The Commissioner determined 
that West Forks and NRCM had failed to demonstrate that any of the three required factors 
necessary to obtain a stay had been met. 
 
On November 2, 2020, NRCM filed a motion to stay the NECEC Order in Kennebec County 
Superior Court. West Forks joined in NRCM’s motion. 
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On January 8, 2021, following a hearing, the Superior Court denied NRCM and West Forks’ stay 
request. This Superior Court decision is attached as Exhibit B. 
 
On May 27, 2021,1 West Forks filed a renewed request for stay of the NECEC Order with the 
Commissioner. West Forks filed a supplement to its request on June 17, 2021. By letter dated 
August 4, 2021, I denied West Forks’ renewed request for a stay of the NECEC Order. This 
denial is attached as Exhibit C. 
 
On August 11, 2021, NRCM filed another renewed request for a stay of the NECEC Order 
following the Maine Superior Court decision dated August 10, 2021, in the case of Black v. 
Cutko, No. BCD-CV-2020-29. In that decision the Superior Court reversed the decision of the 
Bureau of Public Lands (BPL) to enter into a lease with Central Maine Power Company (CMP) 
for public lands in Johnson Mountain Township and West Forks Plantation. The leased premises 
include a stretch of land over which approximately 0.9 miles of the NECEC transmission line 
would be built. 
 
On August 12, 2021, I notified the licensees and the other parties to the appeals of the NECEC 
Order pending before the Board of Environmental Protection (Board) that I was initiating a 
proceeding to consider whether the Superior Court’s decision in Black v. Cutko is a change in 
circumstance that requires suspension of the NECEC Order. CMP and NECEC Transmission, 
LLC (Licensees) timely filed a request for hearing on August 27, 2021.   
 
On August 18, 2021, West Forks joined in NRCM’s August 11, 2021 renewed stay request, 
raising similar arguments with respect to the Superior Court’s August 10, 2021 decision in Black 
v. Cutko. On August 20, 2021, I issued a letter denying NRCM’s and West Forks’ renewed stay 
requests. This letter is attached as Exhibit D.  
 
Under the supervision of a designated Presiding Officer, the Department of Environmental 
Protection (Department) held a hearing on October 19, 2021, during which the Licensees, 
intervenors, and members of the public presented evidence on whether a suspension of the 
NECEC Order is required in light of the decision in Black v. Cutko. Following the hearing, the 
parties submitted post-hearing briefs and reply briefs on that issue.  
 
On November 2, 2021, voters approved a referendum question regarding implementation of IB 1 
(LD 1295) (130th Legis. 2021).2  This law, if implemented, could affect some or all of the 
NECEC project.  In a letter dated November 5, 2021, I notified the Licensees that I had 
determined that the referendum result, if certified such that it will become law, represents a 
change in circumstance warranting a re-opening of the hearing record in order to consider this 
additional potential basis for suspension.  

 
1 West Forks’ May 27 filing is mistakenly dated 2020, as opposed to 2021. 
 
2 The Presiding Officer in this proceeding took official notice of the fact that the Secretary of State certified the 
preliminary results of the election and the Governor made a public proclamation of the result of the vote. At the 
hearing held on November 22, 2021, NRCM entered the Secretary of State’s certification of the results of the 
election into evidence as an exhibit.  
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On November 9, 2021, in their reply brief regarding the October 19, 2021 hearing, West Forks 
requested that the Department stay or immediately revoke Licensees’ permit based on both the 
decision in Black v. Cutko and the results of the November 2, 2021 referendum. On November 4, 
2021, NRCM also submitted a renewed request for a stay based both on the November 2, 2021 
referendum vote result as well as NRCM’s argument that certain public lands leases held by 
Licensees are unlawful. On November 12, 2021 Licensees submitted a response to the pending 
stay requests, contending that they must be denied for failing to adequately demonstrate the 
criteria necessary to obtain a stay.   
 
II. Stay Criteria 

 
The criteria for obtaining a stay of an agency’s decision during an appeal are set forth in the 
Maine Administrative Procedure Act, 5 M.R.S. § 11004. The filing of an appeal does not operate 
to stay a permit issued by the Department. A petitioner seeking a stay (here West Forks and 
NRCM) bears the burden of demonstrating that: (1) the failure to obtain a stay will result in 
irreparable harm to the petitioner, (2) there is a strong likelihood of success on the merits on the 
petitioner’s appeal, and (3) the issuance of a stay will result in no substantial harm to adverse 
parties or the general public. A petitioner must satisfy all three parts of this test to obtain a stay.  
The burden of demonstrating that the criteria are met rests with the petitioner. 

 
III. Analysis  

 
A. West Forks’ Request for a Stay 

 
West Forks raises a legal argument not previously raised in prior stay requests, contending that 
the stay criteria in 5 M.R.S. § 11004 are not applicable here because the NECEC Order granting 
Licensees’ permit is not “final.” West Forks asserts that the May 11, 2020 NECEC Order issued 
by the Commissioner is not final because it has been appealed and therefore the Licensees are 
not authorized to act on it. On this basis, West forks argues that the NECEC Order should be 
immediately stayed. 
 
By statute, a license granted by the Commissioner is effective when the commissioner signs the 
license.  38 M.R.S. § 344(8).  Licensing decisions made by the Commissioner are final agency 
action, 38 M.R.S. § 341(D)(4)(A), and may be appealed to the Board or directly to Superior 
Court.  38 M.R.S. § 344(2-A).  By the express terms of the Department’s statute, therefore, a 
Commissioner’s license decision is a final action, subject to judicial or administrative appeal.  
Consistent with these statutory provisions, the Department’s rules provide that a license decision 
by the Commissioner “constitutes a final agency action on that application, subject to 
administrative appeal,” and that the filing of an appeal to the Board does not stay the license 
decision.  Ch. 2 §§ 19(E), 24(A).  
 
Accordingly, West Forks’ contention that a stay may immediately be issued without 
consideration of the applicable stay factors in 5 M.R.S. § 11004 because the NECEC Order is not 
“final” lacks merit. As West Forks’ renewed request makes no attempt to address the required 
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criteria necessary to obtain a stay, West Forks has failed to demonstrate a stay is warranted in 
this case and the request for a stay is denied.  
 

B. NRCM’s Request for a Stay 
 

NRCM argues that the stay criteria have been met. NRCM’s renewed request also stems from the 
November 2, 2021 referendum vote, asserting that the Department should consider the law 
constitutional unless and until the Law Court determines otherwise, and because the law will bar 
operation of the NECEC transmission line, a stay is warranted.  They also make an argument 
similar to West Forks, concerning final agency action and the NECEC Order approving the 
project. In addition, they contend they are likely to win on the merits of their appeal to the Board 
due to the fact that any leases granted by the Bureau of Public Lands are invalid and the 
Department should not have relied on them to demonstrate sufficient title, right, or interest. 
NRCM also contends the leases are only valid for 25 years and the Transmission Service 
Agreements entered into by Licensees are for a term of 40 years. Therefore, they contend that the 
Licensees did not have sufficient title, right, or interest for the entire life of the project.  As in 
their other request for a stay, NRCM contends its members will be irreparably harmed, there 
would be no harm to Licensees, and a stay is in the public interest.   
 
As noted above, I do not agree that the NECEC Order is not final agency action. NRCM relies on 
bases for suspension that have either already been considered and rejected, or do not relate to the 
merits of the appeal. As I have explained in past responses to stay requests, in order to 
demonstrate a likelihood of success on the merits of the appeal, a petitioner must demonstrate a 
likelihood of success in convincing the Board that, based solely upon the record on appeal, the 
order as issued was made in error. Claims that, after the issuance of the challenged permit, 
circumstances have changed such that the permit should be revoked or suspended are not 
appropriately raised in a request for a stay pending appeal and should instead be brought in a 
petition for suspension or revocation of a permit as provided by Chapter 2 § 26(B). 
 
As to NRCM’s assertion that they can demonstrate a likelihood of success on appeal based on 
the Department’s error in relying on the judgment of its “sister agency” in accepting the validity 
of Licensees’ leases over public lands, this issue has been repeatedly considered and rejected as a 
basis for a stay of the appeal.  
 
 I expressly rejected an identical claim raised in the August 20, 2021 denial of NRCM’s most 
recent request for a stay, noting that “[w]ith the BPL lease that had been issued, [Licensees] 
maintained sufficient TRI throughout the entire Department application processing period.” See 
Appendix D, at p. 3. NRCM has supplied no new information calling into question this 
determination, and has instead made the same arguments previously considered and rejected.3 As 
previously stated, NRCM is unlikely to successfully demonstrate that relying on the issuance of a 
lease by the Bureau of Public Lands without conducting an independent adjudicatory 

 
3 As to NRCM’s claim that lease terms relied upon by Licensees were of insufficient duration to complete the 
contractual length of the project, NRCM does not provide sufficient detail or evidence to assess this claim, and, in 
any event, makes no attempt to demonstrate that this issue was raised in the appeal and that the information is before 
the Board on appeal.  
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investigation into the validity of that lease was an error sufficient for reversal on appeal, 
notwithstanding that the lease in question may be later invalidated in a legal proceeding. The 
appropriate method for addressing any such change in the legal status of Licensees’ permit after 
its issuance is, as previously explained in past responses to stay requests, through the suspension 
proceeding process provided by statute and Department rules.   
 
As to NRCM’s second basis for a stay, the results of the November 2, 2021 election, NRCM fails 
to demonstrate how this event relates to the likelihood of success on the pending appeal. The 
referendum result and its accompanying legal effects are not before the Board and are not part of 
the record on appeal.  
 
A stay is not warranted based on a subsequent change of law which imperils a project as 
previously permitted. Such a change in circumstances is not relevant to the questions presented 
to the Board on appeal, that being whether, at the time that it was issued, a licensing decision 
was made in error. Instead, the result of a newly passed law which may alter the conditions under 
which a permit was issued should be addressed via the statutorily provided process for 
considering whether changes in circumstances or conditions warrant suspension or revocation of 
a permit, 38 M.R.S. § 342(11-B).  As this, rather than a stay pending the appeal, is the 
appropriate method for addressing the change in circumstances produced by the November 2, 
2021 referendum results, NRCM’s request for a stay on this basis is not warranted.  
 
Because NRCM has failed to demonstrate a likelihood of success on the merits of the appeal on 
the basis of the grounds raised in the renewed request for a stay, and because West Forks makes 
no attempt to do so, addressing the remaining mandatory criteria contained in 5 M.R.S. § 11004 
is not necessary. However, I will briefly note that I have previously found in response to requests 
for stays raised by both NRCM and West Forks, that they have failed to demonstrate they are 
likely to suffer irreparable harm, or that there will be harm to adverse parties and the general 
public if a stay is not granted. Neither party has provided compelling evidence to cause me to 
reconsider those prior determinations. I will additionally note that any claim of irreparable harm 
or harm to adverse parties and the general public is mitigated by the fact that Licensees’ 
construction activities are suspended by operation of my order released in the recently concluded 
suspension proceeding.4 As all construction and permit activities are currently suspended, the 
parties are unable to demonstrate either that they will suffer irreparable harm, or that harm to 
adverse parties and the general public will occur, if a stay is not granted.       
 
For all of the reasons set forth above, neither West Forks nor NRCM have made the showings 
necessary to justify a stay of the NECEC Order.  West Forks and NRCM have failed to establish 
a strong likelihood of success on the merits of their respective appeals, and this criterion alone 
warrants denial of their stay requests. Additionally, they have failed to demonstrate that they will 
suffer irreparable harm, or that there will be harm to adverse parties and the general public if a 
stay is not granted. Accordingly, the stay requests of West Forks and NRCM are denied.   
 

 
4 In addition, by letter dated November 19, 2021, Licensees have committed to suspending all construction activities 
until a court has ruled on their pending motion for a preliminary injunction barring implementation of the law passed 
as a result of the November 2, 2021 referendum.  
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Regards, 
 

 
 
Melanie Loyzim, Commissioner 
 
cc: Service List 
  




























































