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MAINE REVISED STATUTES ANNOTATED 
 

TITLE 38 
WATERS AND NAVIGATION 

 
CHAPTER 5 

GENERAL PROVISIONS RELATING TO RIVERS AND STREAMS 
 

SUBCHAPTER I 
MILLS AND DAMS 

 
Article 3-A 

WATER LEVELS 
 

38 § 817.  Definitions 
 

As used in this Article, unless the context otherwise indicates, the following terms have 
the following meanings. 
 

1. REPEALED 
 

2. REPEALED 
 

3. Dam.  "Dam" means any man-made artificial barrier, including appurtenant works, 
the site on which it is located and appurtenant rights of flowage and access, which impounds or 
diverts a river, stream or great pond and which is 2 feet or more in height and has an impounding 
capacity at maximum water storage elevation of 15 acre-feet or more.  Any such artificial barrier 
constructed solely for the purpose of impounding water to allow timber to be floated downstream 
in a logging operation shall not be considered a dam for the purposes of this article, unless it has 
been repaired, modified or maintained by or with the knowledge of the owner, lessee or person in 
control since the discontinuance of its use in connection with logging operations.  Any adjacent 
property, easements, roads, bridges or works not necessary for the operation or maintenance of a 
dam or access to the dam shall not be included under the provisions of this article. 
 

4. REPEALED 
 

5. Height.  "Height" means, in reference to a dam, the vertical distance in feet from the 
natural bed of the stream or watercourse measured at the downstream toe of the barrier, or from 
the lowest elevation of the outside limit of the barrier, if it is not across a stream channel or 
watercourse, to the maximum capable water storage elevation. 
 

6. Littoral proprietor.  "Littoral proprietor" means an owner or lessee of property on 
the shore of a lake impounded by a particular dam. 
 

7. Person.  "Person" means any individual, firm, association, partnership, corporation, 
trust, municipality, quasi-municipal corporation, state agency, federal agency or other legal entity. 
 

8. REPEALED 
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 9. Riparian proprietor.  "Riparian proprietor" means an owner or lessee of property on 
the bank of a river or stream or shore of a pond or other small body of water impounded by a 
particular dam. 
 
38 § 818.  Miscellaneous 
 

1. Other laws.  Except as specifically provided in this Article, nothing in this Article 
shall be construed as relieving any person from duties, responsibilities or liabilities imposed by 
any other statute, regulation, municipal ordinance or any rule of law. 
 

2. Rights of others.  Except as specifically provided in this Article, nothing in this 
Article shall be construed as denying any person any rights he may have under any other statute, 
regulation, municipal ordinance or any rule of law. 
 

3. Other powers.  No provision of this article may be construed as limiting the powers 
of the Maine Emergency Management Agency under Title 37-B, chapter 24. 
 

4. Damages.  No action may be brought against the State, the board, the commissioner 
or their agents or employees for the recovery of damages caused by any order of the board or 
commissioner or by the partial or total failure of any dam or through the operation of any dam 
upon the ground that the State, the board, the commissioner or their agents or employees are 
liable by virtue of any order or determination of the board or commissioner. 
 
38 § 840.  Establishment of water levels 
 

1. Power.  The commissioner may on the commissioner's own motion and shall at the 
request of the owner, lessee or person in control of a dam, the Commissioner of Inland Fisheries 
and Wildlife, or the Commissioner of Marine Resources, or upon receipt of petitions from the 
lesser of at least 25% or 50 of the littoral or riparian proprietors or from a water utility having the 
right to withdraw water from the body of water for which the water level regime is sought, 
conduct an adjudicatory hearing for the purpose of establishing a water level regime and, if 
applicable, minimum flow requirements for the body of water impounded by any dam that is not: 
 

A. Operating with a license or exemption issued by the Federal Energy Regulatory 
Commission or determined by the Federal Energy Regulatory Commission to be subject to the 
jurisdiction of that commission; 
 

B. REPEALED 
 

C. REPEALED 
 

D. Operating with a permit setting water levels issued under the protection of natural 
resources laws, sections 480-A to 480-S; the site location of development laws, sections 481 to 
490; the small hydroelectric generating facilities laws, sections 631 to 636; the land use 
regulation laws, Title 12, sections 681 to 689; or any other statute regulating the construction or 
operation of dams; 
 
 



________________________________________________________________________ 
REGULATION OF WATER LEVELS AND MINIMUM FLOWS PAGE 3 
 

 
 
 
 E. A dam regulated by one or more municipalities by ordinance or interlocal agreement 
pursuant to Title 30-A, chapter 187, subchapter VI; or 
 

F. Regulated by the International Joint Commission. 
 
Notwithstanding the provisions of this subsection, after an order establishing a water level regime 
or minimum flow requirement has been issued pursuant to this section or former Title 12, section 
304, the commissioner is not required to hold a hearing to establish a new water level regime or 
minimum flow requirement for the same body of water in response to a petition from littoral or 
riparian proprietors unless the commissioner determines that there has been a substantial change 
in conditions or other circumstances materially affecting the impact of water levels and minimum 
flows on the public and private resources identified in subsection 4 since the order was issued. 
 

2. Notice.  The commissioner shall provide written notice of any hearing held pursuant 
to this section to the owner, lessee or person in control, if known, of any dam on the body of 
water and to any petitioner who has petitioned for a hearing with respect to the body of water.  
The commissioner shall give public notice of the hearing under Title 5, section 9052 and shall 
also file notice of the hearing in the municipal office of any municipality and in the clerk's office 
of any county in which the body of water is located. 
 

3. Conduct of hearing.  The hearing shall follow the procedures for an adjudicatory 
hearing under Title 5, chapter 375, subchapter IV and the procedures specified in this section. 
 

4. Evidence.  At the hearing, the commissioner shall solicit and receive testimony, as 
provided by Title 5, section 9057, for the purpose of establishing a water level regime and, if 
applicable, minimum flow requirements for the body of water. The testimony is limited to: 
 

A. The water levels necessary to maintain the public rights of access to and use of the 
water for navigation, fishing, fowling, recreation and other lawful public uses; 
 

B. The water levels necessary to protect the safety of the littoral or riparian proprietors 
and the public; 
 

C. The water levels and minimum flow requirements necessary for the maintenance of 
fish and wildlife habitat and water quality; 
 

D. The water levels necessary to prevent the excessive erosion of shorelines; 
 

E. The water levels necessary to accommodate precipitation and run off of waters; 
 

F. The water levels necessary to maintain public and private water supplies; 
 

G. The water levels and flows necessary for any ongoing use of the dam to generate or 
to enhance the downstream generation of hydroelectric or hydromechanical power; and 
 
 H. The water levels necessary to provide flows from any dam on the body of water to 
maintain public access and use, fish propagation and fish passage facilities, fish and wildlife 
habitat and water quality downstream of the body of water. 
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5. Order.  Based on the evidence solicited at the hearing, the commissioner shall make 

written findings and issue an order to the owner, lessee or person in control of the dam 
establishing a water level regime for the body of water impounded by the dam and, if applicable, 
minimum flow requirements for the dam.  The order must, insofar as practical, require the 
maintenance of a stable water level, but must include provision for variations in water level to 
permit sufficient drawdown of the body to accommodate precipitation and runoff of surface 
waters, minimum flow requirements and to otherwise permit seasonal and other necessary 
fluctuations in the water level of the body of water in order to protect public health, safety and 
welfare and the public and private resources identified in subsection 4.  The commissioner shall 
deliver a copy of the order to the owner, lessee or person in control of the dam, the municipal 
officers of any municipality in which the dam or the body of water it impounds is located and 
each petitioner, if any, and shall file a copy of the order in the registry of deeds in the county 
where the dam is located. 
 

6. Appeal.  The commissioner's order may be appealed to the board. The appeal is 
governed by the provisions of section 341-D, subsection 4. 
 
38 § 841.  Maintenance of dams 
 

1. Prohibition.  After issuance of an order under section 840, subsection 5, establishing 
a water level regime for any body of water, no owner, lessee or person in control of any dam 
impounding the body of water, nor any subsequent transferee, may operate or maintain the dam 
or cause or permit the dam to be operated or maintained in any manner that will cause the level of 
water to be higher or lower than that permitted by order of the board or commissioner or to 
otherwise violate the terms of the order of the board or commissioner. 
 

2. Exception.  An owner, lessee or person in control of a dam may not be in violation of 
subsection 1 when the water level fluctuation not permitted by the order was caused by 
unforeseeable and unpredictable meteorological conditions or operating failures of the dam or any 
associated equipment or by valid order of federal, state or local authorities, including an order 
issued pursuant to Title 37-B, section 1114, subsection 2, and when the person could not have 
avoided the fluctuation by promptly undertaking all reasonably available steps to regulate water 
flow through or over any dam under the person's control.  The burden of proof is on the owner, 
lessee or person in control of the dam to demonstrate the applicability of this subsection. 
 

3. Enforcement.  The commissioner or any littoral or riparian proprietor may 
commence an action to enjoin the violation of any provision of this subarticle.  The commissioner 
may enforce any order issued under section 840, subsection 5 or subsection 6 by any other 
appropriate remedy, including, but not limited to, entering the dam premises to carry out the 
terms of the order. 
 
The violation of any order issued under section 840. subsection 5 or subsection 6, is punishable 
by a forfeiture of not less than $100 and not more than $10,000.  Each day of violation is 
considered a separate offense. 
 

4. REPEALED. 
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5. Appeal.  Any person aggrieved by an order of the board or commissioner under 
section 840, subsection 5 or 6 may appeal to the Superior Court under Title 5, chapter 375, 
subchapter VII. 
 
38 § 842.  Transition provision 
 

All orders of the State Soil and Water Conservation Commission or the Commissioner of 
Agriculture, Food and Rural Resources issued under former Title 12, section 304 continue in 
effect and must be enforced by the commissioner until they expire or are rescinded or amended 
under this subarticle. 
 
38 § 843.  Municipal authority 
 
The commissioner shall review an ordinance submitted pursuant to Title 30-A, chapter 187, 
subchapter VI for consistency with this article.  If the commissioner determines that the ordinance 
includes all substantive provisions of this article and includes all provisions required by Title 30-
A, chapter 187, subchapter VI, the commissioner shall approve that municipality for authority to 
establish water level regimes and minimum flow requirements for impoundments and dams. 
 
 


