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18-XXX DAFS LEAD BY EXAMPLE PROGRAM

Chapter 5: PROCUREMENT AND CONTRACTING PROCESS FOR LEAD BY EXAMPLE PROGRAM 

SUMMARY: This Chapter establishes the procedures governing the Lead by Example Program administered by the Bureau of General Services (BGS) including procedures for the sale, retirement, and purchase of renewable energy certificates; the administration of sale proceeds; the allocation and distribution of renewable energy certificate proceeds; the reimbursement of renewable and clean energy tax credits, including federal Internal Revenue Service elective pay reimbursements; and the selection of grant recipients to receive funds administered by BGS for state agency renewable energy systems, building efficiency and electrification projects, the purchase of electric vehicles, the construction of electric vehicle charging stations and initiatives that support maintenance, upgrades and upkeep of renewable energy systems. 


§ 1	GENERAL PROVISIONS AND DEFINITIONS
A. Scope of Rule. This rule establishes procedures for the purchase and sale of renewable energy certificates (RECs) by the Bureau of General Services (BGS). It explains how BGS will allocate the proceeds from REC sales and federal Internal Revenue Service (IRS) elective pay reimbursements. It also establishes the process for selecting state agency grant recipients who will receive funds managed by BGS to support projects such as energy efficiency and electrification improvements to buildings, renewable energy systems, electric vehicle (EV) purchases, installation of EV charging stations, and maintenance and upgrade of renewable energy systems. Grants will be awarded to state agencies through a competitive application process.
B. Definitions

1. Applicant. “Applicant” means a state agency that submits a grant Application.
2. Application. “Application” means an agency’s application for Lead by Example funding as submitted to the Bureau of General Services under these rules.

3. BGS. “BGS” means the Bureau of General Services.

4. Eligible Upgrades. “Eligible Upgrades” means agency purchases or construction activities that are eligible to receive Lead By Example fund grants, which are limited to: energy efficiency or electrification improvements to buildings, renewable energy systems, electric vehicle (EV) purchases, installation of EV charging stations, and maintenance and upgrade of renewable energy systems. BGS may further define specific criteria for eligibility for each round of funding based on funding availability and need.

5. Evaluation Team. “Evaluation team” means the team evaluating agency applications for Lead By Example funds, comprising the Director of BGS or their designee; the Director of BGS’ Division of Planning, Design, and Construction or their designee; the Chief Procurement Officer or their designee; a representative from Efficiency Maine Trust or their designee; a representative from the Department of Energy Resources or their designee; and another state agency representative with expertise in energy efficiency and/or renewable energy, appointed by the BGS director.

6. Fund Administrator. "Fund Administrator" means the Director of the Bureau of General Services who is designated to administer project funds and contracts between BGS and grant recipients.

7. Incremental cost. “Incremental cost” means the additional cost to a project of incorporating Eligible Upgrades compared to a project without Eligible Upgrades. The incremental cost may comprise all or a portion of the project cost. Incremental costs include all costs (labor and materials) associated with work necessary to achieve the estimated energy savings or emissions reductions. BGS will establish guidelines for how incremental cost may be calculated in the application guidance.

8. IRS Elective Pay Reimbursement program (“IRS Direct Pay”).  The IRS Elective Pay Reimbursement Program is set out in the federal Inflation Reduction Act of 2022, Public Law 117-169.

9. Lead by Example. “Lead by Example” refers to requirements set out in Governor Janet Mills’ FY 19/20 Executive Order 13, Governor Janet Mills’ FY 23/24 Executive Order 5, and vehicle emissions goals at 5 MRS §1830, including: 

a. New state-owned buildings must be designed and built without the use of fossil fuels for heating, ventilation, air conditioning (HVAC), or water heating and built to the adopted state stretch code under the Maine Building and Energy Code (MUBEC). (EO 5 FY23/24)
b. Buildings undergoing substantial renovations costing 50% or more against the value of the building, as defined in 5 M.R.S. § 1764-A, must replace fossil fuel-combusting HVAC and water heating technologies with non-fossil fuel HVAC and water heating technologies and be compliant with the adopted state base code under MUBEC. (EO 5 FY23/24)
c. New construction, substantially renovated buildings, and other public improvements which involve significant parking lot improvements must include, at a minimum, infrastructure readiness measures for future electric vehicle charging installation consistent with goals established in 5 M.R.S. §1830, and where feasible, publicly accessible electric vehicle charging infrastructure. (EO 5 FY23/24)
d. The Central Fleet Management Division and the Department of Public Safety in acquiring by purchase or lease and managing light-duty motor vehicles shall to the extent practicable do so in a manner designed to meet the following goals:  
A. By 2025, increase the percentage of plug-in hybrid electric vehicles and zero-emission vehicles acquired annually to 50% of the annual acquisitions of light-duty motor vehicles; and
B. By 2030, increase the percentage of plug-in hybrid electric vehicles and zero-emission vehicles acquired annually to 100% of the annual acquisitions of light-duty motor vehicles. (5 M.R.S. §1830)

10. Lead by Example Fund. The “Lead by Example Fund” is described in 5 MRS § 1742 (20-B), 5 MRS § 1742-H, and PL 2025, c. 388 (FY 26-27 Biennial Budget, Lead by Example Fund Z426).

11. Lead by Example Program. The “Lead by Example Program” is the set of programs and policies established under these rules as described in 5 MRS §1742-H for the management and disposition of Renewable Energy Credits and federal clean energy tax credits, including those available under the IRS Elective Pay Reimbursement Program, and for the expenditure of Lead by Example Funds under the competitive grants outlined in this chapter.
12. Project. “Project” means an eligible project that is funded in part or in whole by a grant from the LBE Fund.
13. Renewable Energy Certificate or “REC”. Has the same meaning as in 35-A MRS § 3210 (2) (B-1).
14. Renewable Energy System. “Renewable Energy System” means a source of electrical generation that relies on one or more of the following: 
a. Fuel cells;  
b. Tidal power;  
c. Solar arrays and installations;  
d. Wind power installations;  
e. Geothermal installations;  
f. Hydroelectric generators;  
g. Biomass generators that are fueled by wood or wood waste, landfill gas or anaerobic digestion of agricultural products, by-products or wastes; 
h. Generators fueled by municipal solid waste in conjunction with recycling; or
i. Battery energy storage systems, as defined in 35-A MRS §3498.
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The Lead by Example Program was established in 5 MRS § 1742 (20-B), 5 MRS § 1742-H, and the PL 2025, c. 388 (FY 26-27 Biennial Budget, Lead by Example Fund Z426.)  Funds received through the sale of Renewable Energy Certificates and federal clean energy direct reimbursements, including those received under the federal Internal Revenue Service Elective Pay reimbursement program, are deposited in the LBE Fund.

A. IRS Elective Pay Reimbursement program procedures. State agencies identify and develop projects in accordance with Internal Revenue Service (IRS) requirements for Elective Pay reimbursement under the Inflation Reduction Act (IRA). The Bureau of General Services (BGS) works with agencies to compile required tax credit documentation and with the Office of the State Controller (OSC) to report completed projects annually. OSC submits project data through the IRS Elective Pay Preregistration System to secure registration numbers and, in partnership with an external filing firm, files IRS Form 990-T and related forms to claim reimbursements. Refunds received are credited to the Lead By Example Fund.

B. Renewable Energy Certificates (RECs). BGS may elect to sell or to retire any Renewable Energy Certificates (RECs) issued to the State of Maine from generation of renewable energy on state-owned or leased properties. BGS or its consultant will evaluate market conditions to determine whether to sell or to retire RECs. If the market value of state-generated RECs exceeds the price of purchasing the equivalent number of RECs needed to meet the State’s obligation under 5 MRSA §1766-A, the RECs will be sold. If the market value of the RECs is less than the price of the equivalent number of RECs on the market, the state will retire the RECs to meet the state’s obligation under 5 MRSA §1766-A.

C. Sale of RECs. REC sales are conducted by BGS either directly or through contracted services. RECs are marketed and sold annually but may be sold more frequently. After an award is made to the highest bidder, the State through BGS or its consultant enters into a contract. Payment for REC sales is made to BGS or its consultant, who transfers funds to the State of Maine less any consulting fees set out in the consultant’s contract with the state. All proceeds from RECs issued to the State of Maine from generation of renewable energy on state-owned or leased properties will be placed into the Lead By Example Fund account.  

D. Purchase of RECs. In purchasing RECs, the State will give preference to RECs that meet the definition of “Clean Energy” under 5 MRSA §3210, sub-§2 A-4.

E. Unused Funds. Any funds appropriated to or otherwise credited to the Lead By Example Fund that remain unexpended at the close of a fiscal year shall not lapse but shall be carried forward and made available for expenditure in subsequent fiscal years for the purposes of the Fund.

§ 3 APPLICATION PROCESS
Applications are accepted on a rolling basis, as funds are available. Applications must be submitted to BGS electronically through email to an address posted on the BGS website or via electronic submission form.
Eligibility. Only State agencies are eligible to apply for Lead by Example funds. The LBE Fund is intended to address the incremental cost to state agencies to incorporate energy efficiency; non-fossil-fuel heating, ventilation, or air conditioning (HVAC) and water heating systems; renewable energy; EVs; or EV charging in state facilities and purchases. The funds are intended to influence the implementation of projects that the applicant could not accomplish in the foreseeable future if not for the LBE fund. The BGS Director may establish additional eligibility criteria for specific types of projects or funding rounds depending on the amount of funding available and the opportunity to achieve greenhouse gas emissions reductions and energy cost savings across state facilities.
To be considered, Applications must:
a. Demonstrate that the cost of a project that incorporates Eligible Upgrades exceeds the cost of a project that does not incorporate those elements;

b. Describe work that complies with Governor Janet Mills’ FY 19/20 Executive Order 13, Governor Janet Mills’ FY 23/24 Executive Order 5, or vehicle emissions goals at 5 MRS §1830; and
c. Include any Efficiency Maine incentives or other applicable state and federal incentives as part of the project budget.
A. LBE Funds may not be used for: 
1. Fossil fuel-based heating, ventilation, and air conditioning (HVAC) systems;
2. Design costs for new construction of buildings or substantial renovations of buildings (those costing over 50% of a building’s value); or
3. Cost overruns for building projects that have already commenced construction.
B. Application. BGS will post two types of applications on its website under the LBE Program:
· An Application for design services funding; and
· An Application for construction funding.  
1. Application for Design Services Funding
An application for design services funding requires a narrative description of the proposed project, the types of design services requested, a detailed budget for the design portion of the project, an estimated cost of construction for the project, and documentation showing that the Applicant has applied for Efficiency Maine technical assistance incentives where applicable and included any such incentives in the budget.
Note that the designer must be selected from the BGS prequalified vendor list or be procured using BGS processes and forms.  
2. Application for Construction Funding
An Application for construction funding includes the following basic information in addition to those requirements included in the application:

a. Scope of project work showing that the project complies with Executive Order 5 (FY 23/24, Executive Order 13 (FY 19/20), and/or vehicle emissions goals at 5 MRS §1830, where applicable;
b. Architectural and engineering assessments prepared for the Project, if applicable;
c. A detailed budget showing the incremental cost (if applicable) to incorporate renewable energy, building energy efficiency, EV charging, or EVs into the project;
d. If applicable, design documents showing the original project design and the final project design that incorporates renewable energy, building energy efficiency, EV charging, or EVs; and,
e. Documentation showing that Applicant has applied for Efficiency Maine incentives and included any applicable incentives in the budget.
C. Maximum Grant Amounts. BGS will establish maximum grant amounts for design grants and for construction grants, which may be adjusted from time to time. Maximum grant amounts may be a dollar amount or a percentage of incremental cost or total project cost. In no case shall the grant amount awarded to an agency exceed the incremental cost of a project.

§ 4	EVALUATION AND SELECTION

A. Evaluation.  Each application will be reviewed and evaluated by the Evaluation Team. 
B. Criteria. Evaluation and selection criteria will be listed in the Application. Criteria may include, but are not limited to:
1. Cost;
2. The extent to which the proposal promotes the goals of Lead By Example; 
3. Quality of Application information submitted;
4. Technical feasibility;
5. Cost-effectiveness;
6. Expected energy and greenhouse gas emissions savings per dollar of LBE funds requested;
7. Geographic and/or agency distribution, to achieve a wide range of projects across multiple agencies throughout the state;
8. Anticipated timeline and schedule for project completion; 
9. Degree to which the project addresses activity that would not happen in the absence of LBE funding; and
10. Other criteria as the BGS Director may determine consistent with LBE goals.
C. Bid Review. Each member of the Evaluation Team will individually review all bids based on the criteria established in the Application.  The Team will document the scoring and the substantive information that supports the scoring, and make grant/funding decisions.
D. Review Process. The Evaluation Team may schedule presentations or interviews with representatives of the Applicant or request additional data or material to support Applications.

§ 5	CONTRACT AWARD
A. Contract Award. The Evaluation Team may make one or more contract awards per funding round. The Evaluation Team reserves the right not to award any funds in a funding round. 
B. Contract Execution. After 14 calendar days from the contract award notification, the BGS Director or the Director’s designee, shall notify grant recipients of awards.  Recipients will be required to enter into a Memo of Understanding with BGS or countersign the letter to indicate assent to grant requirements.  Formal standard BGS design or construction contracts will follow. Grant awards are signed by the BGS Director.

§ 6	USE OF FUNDS
A. Use of Funds.  Funds must be applied towards design or construction of a project approved by BGS.  BGS procurement and construction processes and forms must be used by grant recipients.
B. State Energy Manager. BGS may use LBE funds to pay for the services of  a state energy manager.
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