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3M.R.S. § 9562)

2. Program evaluation report; contents. Each report must includéhefollowing information in
aconcise but complete maen

A. Enabling or authorizing law or other relevant mandate, including any federa mandates;

B. A description of each progam administeed by the ayency or independent agency, including
thefollowing for each program:

(1) Establisked priarities, includingthe goals andobjectives in meding each priority;

(2) Performance criteria, timetables orotherbenchmarks usedby the agncy to measure its
progress inachieving the goals and obgdives; and

(3) An assessmernlby the agency indicating the extent to which it has et the goals and
objectives, usingthe performarce criteria. When an agency has not met itsgoals and
objectives, the gency shall identify the reasons or not mesting themand thecorredive
measures theagency has taken to med thegoals and objetives;

C. Organizational structure, including apositioncount, a jobclassification and an organizational
flow chart indicating lines ofresponsibilty;

D. Repealed 2013

E. Finarcial summay, including souces of funding by program and theamountsallocaed or
appropriatedand expended over thepast 10years;

F. Repealed 2013

G. ldentification of thoseareas where an agency has cardinated itsefforts with other state and
federal agencies inachieving program objedivesand otherareas in which an agency could establish
cooperative arrangements, ircluding, but not limited to, cooprative arrangements tocoordirete
services and eliminate reduncant requirements;

H. ldentification of the constitiencies ®rved by the agency or program, noting any changes or
projected changes;

I. A summary of efforts by an agency or program regarding the useof aternative deliv ery systems,
including privatization, in meding its goals and obgdives;

J. ldentification of emergingissies forthe agency or program in thecoming years;
K. Any other information spedficaly requestedby the committeeof jurisdiction;

L. A compaison ofany related federa |laws andregulations to thestatelaws governingthe agency
or program and therules implenentedby the ajency or program;

M. Agency policiesfor colleding, managing and usingpersaonal informaton owr thelnternet and
norelectronicdly, information on theagency's implenentation of infamation ednolagies



and an evauation of theagency's adherence to thefair information padice principles of noti,
choice, access, integity and enforcement;

N. A list of reports,applicaionsand ohersimilar paperwork required to befiled with theagency
by the public.The list must irclude:

(1) Thestatutay authority for each filing requirement;

(2) Thedate each fili ng requirement was adoptedor lastamended by the agency;

(3) Thefrequency thatfiling is required,;

(4) Thenumker of filings recaved annually for the last 2years and the nmber anticipated
to be eceved annually for thenext 2 yeas; and

(5) A description of the actions tken or contempated by the agncy to reduce filing
requirementsand paperwork duplication;

O. A list of reports required by the Legislature to be prepared or submitted by the agency or
independent agency;

P. A copy of the singlgpage list of organizational units and programs within each organizational
unit required pursudro section 955, subsection 1, placed at the front of the repuait;

Q. Identification of provisions contained in the agency's or independent agency's enabling or
authorizing statutes that may require legislative review to determine the necessigndh@nt to

align the statutes with federal law, other state law or decisions of the United States Supreme Court
or the Supreme Judicial Court.



A. Enabling Law



Article IX, Section 11 ofthe Maine Constitutiorprovides : Affomey General shall bechosen
biennilly by joint ballot of theSenatorsand Representatives inonven t i d&mder 5M.R.S. 8§ 19-
A, the AttorneyGenera-eled then takes office after atransition peiod of not less than 3Cagls.

In 1905, he Legislature enaded what now appeas as5 M.R.S. 8§ 191¢t sey. Laws of Maine of
1906, ch. 162. Tlese laws direct the Attorney General to discharge various esponsibilities
including: represent the Stateand its ag@ncies incivil actions; progcute clams to eaver morey
for the Stak; investigate and prosecute homicides and othercrimes consult with andadvise the
district attornegys; erforce proper application of fundsgiven to publiccharities in the Sta; andgive
written opinions upon gestionsof law submited by the Governor, Legislature, or stateagencies.
The AttorneyGenera may appoint deputy and assistantttorneys general, all of whom ®rve at his
or her pleasure. In addition to thesestatutay powers, the Attorney General is vestedwith certain
common lawpowers.

Theleading caseon thepowers and dutes of he Attorney General is Sugerintendent of Insurarce v.
Attorney Gereral, 558A.2d 1197(Me. 1989, a copy of whichg attached. The essential pinciple
staked by the Court in tis landmak dedsion is that theAttorney General posessesconstitutioral
and common lawauthority independent of the @encies represented by the office that nay be
exercisedby the Attorney General in the publicinterest. This principle was reaffirmed i@pinion
of the Justices2015 ME 27, 123 Ad 494 Other important cases discussinghe pavers and
duties of theAttorney General include Lundex rel. Wilbur v. Pratt, 308 A.2d 554Me. 1973)and
Statev. Lane& Libby Fisheries Cq 120 Me. 121(1921).

There are many other State laws that provié or mandate arole for the Attorney Genera. The Office
also works with many Federa laws. The State aniéedera laws of mostconcern to therole of the
Office are setforthat Tab R



Westlaw.

558 A.2d 1197
(Cite as: 558 A.2d 1197)
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Supreme Judicial Court of Maine.
SUPERINTENDENT OF INSURANCE
V.

ATTORNEY GENERAL.
ATTORNEY GENERAL
v,
SUPERINTENDENT OF INSURANCE.
Dee and Marie BROWN

V.
SUPERINTENDENT OF INSURANCE.

Argued March 15, 1989,
Decided May 19, 1989.

Superintendent of Insurance rendered decision
in rate proceeding for nonprofit hospital medical
service organization, and nongroup subscribers ap-
pealed. The Aftorney General also filed action
seeking judicial review, and Superintendent filed
application for relief in nature of mandamus re-
questing Attorney General to provide legal services,
The three actions were heard together, and the Su-
perior Court, Kennebec County, Chandler, J., gran-
ted the request for writ and barred the Atiomey
General from secking review. Attorney General ap-
pealed. The Supreme Judicial Court, Wathen, J,,
held that: (1) Attorney General was not required to
represent Superintendent; (2} Attorney General had
standing to seek review; and (3) Attorney General
was not barred from seeking review based on con-
flict of interest.

Vacated and remanded.
West Headnotes
{1] Attorney General 46 €56
46 Attorney General
46k5 Powers and Duties
46k6 k. In General, Most Cited Cases

Attorney General was not obligated to render
representation to Superintendent of Insurance in ac-
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tion seeking review of rate order where Attorney
General had filed separate action seeking judicial
review of denial of Superintendeni's decision deny-
ing reopening.

[2] Insurance 217 €-°1545(7)

217 Insurance
217VIII Underwriting
217k 1540 Rates and Rate Setting
217k 1545 Actions and Proceedings
217k1545(7) k. Review. Most Cited
Cases
(Formerly 217k11.7)

Statute allowing any party to rate proceedings
for nonprofit hospital or medical service organiza-
tion to appeal was not inconsistent with statute lim-
fting judicial review of administrative proceedings
to aggrieved persons; latter general statute con-
tained no language precluding other statutory
grants. 24 M.R.S.A. §§ 2301 et seq., 2326; 24-A
M.R.S.A. § 236, subd. 3; 5 M.R.B.A. §§ 8003,
1160, subd. 1.

[3] Attorney General 46 €7

46 Attorney General
46kS Powers and Duties
46k7 k. Bringing and Prosecution of Actions,

Most Cited Cases

Attorney General was not precluded from
bringing action for judicial review of rate decision
of Superintendent of Insurance on basis of conflict
of interest arising from staff members of Attorney
General having assisted Superintendent in render-
ing his initial decision,

[4] Attorney General 46 €26

46 Attorney General
46k5 Powers and Duties
46k6 k. In General. Most Cited Cases
When Atterney General disagrees with state
agency, he is not disqualified from participating in
suit affecting public interest merely because mem-



bers of his staff had previously provided represent-
ation fo agency at administrative stage of proceed-
ings.

*1198 James T. Kilbreth (orally), Chief Deputy
Atty. Gen., Thomas D. Warren, Deputy Atty. Gen,,
Augusta, for appellants,

Hugh Calkins, Linda Christ, Pine Tree Legal As-
sistance, Inc., Ronald A. Kreisman, Natural Re-
sources Council of Maine, Augusta, amici curiae.

Peter Murray (orally), Michael L. Parker, Murray,
Plumb & Murray, Portland, for appeliees.

Before McKUSICK, CJ., and ROBERTS, WA-
THEN, GLASSMAN, CLIFFORD and COLLINS,
Il

WATHEN, Justice.

The initial question presented on this appeal is
whether the Attorney General is obligated to repres-
ent and defend the Superintendent of Insurance in
an action seeking review of a rate order issued by
the Superintendent. Further questions are raised
concerning the Attorney General's standing to seek
judicial review of the rate order in his own right,
and whether such an action is barred by the fact that
his office advised and assisted the Superintendent
during the administrative hearings. We conclude
that the Superior Court (Kennebec County, Chand-
ler, J)) erred in ordering the Attorney General to
represent the Superintendent in court and emed in
dismissing the Attorney General from the actions
seeking judicial review,

The present controversy, involving three separ-
ate actions, arises from a public hearing held by the
Superintendent pursuant to 24 M.R.S.A, § 2322
{Supp.1988-1989} on a proposal of Associated Hos-
pital Services of Maine for an increase in Blue
Cross and Blue Shield non-group rates. The Con-
sumer and Antitrust Division of the Attorney Gen-
eral's Department moved to intervene in the pro-
ceedings and the Superintendent granted the re-

quest. As an intervenor, the Attorney General was
represented by Deputy Attomey General Stephen L.
Wessler, At the same time Assistant Aftomeys Gen-
eral Linda Pistner and James Bowie, both from the
General Government Division, counselled the Bur-
eau of Insurance. Together, they advised the Super-
intendent throughout the course of the rate hearing
and assisted him in drafting his decision,

The Superintendent rendered his decision and
Deputy Wessler, on behalf of the Attorney General,
moved fo re-open the matter for the purpose of
changing or modifying the order. The Superintend-
ent denied fhe motion and the Attorney General
filed an action secking judicial review of that denial
pursuant to M.R.Civ.P. 80C (ditorney General v.
Superintendent of Inswyrance ), Dee and Marie
Brown, two non-group subseribers, also filed a
Rule 80C petition for rveview of the Superintend-
ent's order (Brown v. Superintendent of Insurance ).
*1199 Assistant Attorney General James Bowie
entered a limited appearance for the Superintendent
but stated that he would withdraw as soon as the
Superintendent had secured private counsel. On the
same date, Deputy Wessler entered an appearance
in the Brown action on behalf of the Attorney Gen-
eral as a party., After retaining private counsel with
the approval of the Attorney General ™ the Su-
perintendent moved to dismiss the Attorney Gener-
al's 80C action and moved fo strike his appearance
as a parfy in Browns' 80C action on the grounds
that the Attorney General had “a clear and imper-
missible conflict of interest and ha[d] no standing
fo prosecute this appeal.” In addition, the Superin-
tendent filed an application for relief in the nature
of mandamus (Swperintendent of Insurance v. At-
torney General ), requesting that the Attomey Gen-
eral be ordered to provide legal services in Brown
v. Superintendent of Insurance, to restore the ser-
vices of Assistant Aftorneys General Pistner and
Bowie, and to reimburse the Superintendent for leg-
al expenses incurred for private counsel,

¥NI. In an effort to accommodate the Su-
perintendent's desire for continued repres-



entation by Bowie and Pistner, the Atfor-
ney General attempted to negotiate a mutu-
ally satisfactory arrangement involving a
“chinese wall.” Ultimately, the negoti-
ations were unsuccessful and private coun-
sel was retained by the Superintendent.

Although the three actions were not formally
consolidated, they were heard together. After hear-
ing, the Superior Couit granted the Superintendent's
request for a writ of mandamus and ordered the At-
torney General to furnish legal representation to the
Superintendent in the Brown action. The Superior
Court also ruled that the Attorney General is barred
from seeking judicial review because his office had
advised and assisted the Superintendent with regard
to the administrative proceeding. The court held
further that the Attorney General has no standing to
seek review because he is not representing the in-
terests of the entire public and because he has not
suffered any particularized injury suificient to
demonstrate thai he was aggrieved. Accerdingly,
the Superior Court dismissed the Aftorney Gener-
al's 80C action and struck the appearance of the At-
torney General as a party in Brown, From these or-
ders the Attorney General appeals.

L

The Attorney General's Obligation to Represent the
Superintendent

[1] The Superior Court ruled that 5 M.R.S.A. §
191 (1979) imposes a mandatory duty on the Attor-
ney General to represent agencies and officers of
the State of Maine in all civil actions involving
their official acts, Under the Superior Court's ruling
the Attorney Gengeral could decline representation
only if he determined that the agency's or officer’s
decision was “legally, ethically or morally in-
defensible and not in the public interest.” We reject
such an interpretation of section 191. The common
law duties of the Aftorney General, even as modi-
fied by statute, invoive a greater degree of discre-
tion than is permitted under the ruling of the Super-
ior Court.

We have previously described the office of the

Attorney General in general terms as follows:

The Attorney General, in this State, is a constifu-
tional officer endowed with common law powers.
See, Constitution of Maine, Article IX, Section
11. As the chief law officer of the State, he may,
in the absence of some express legislative restric-
tien to the contrary, exercise all such power and
authority as public interests may, from time to
time require, and wmay institute, conduct, and
maintain all such actions and proceedings as he
deems necessary for the enforcement of the laws
of the State, the preservation of order, and fthe
protection of public rights.

Lund ex rel. Wilbwr v. Praft, 308 A.2d 554, 558
(Me.1973) (emphasis in the original). As the histor-
ical successor to the Engtish Attorney General, the
Attorney General in Maine, as well as in other
states, is vested with considerable discretion and
autenomy. In this respect, the position of *1200 2
state attorney general has been accurately summar-
ized in the following terms:

As a result, the attorneys general of our states
have enjoyed a significant degree of autonomy.
Their duties and powers typically are not ex-
haustively defined by either constitution or stat-
ute bui include all those exercised at common
law. There is and has been no doubt that the le-
gislature may deprive the attorney general of spe-
cific powers; but in the absence of such legisiat-
ive action, he typically may exercise all such au-
thority as the public interest requires. And the at-
torney general has wide discretion in making the
determination as to the public interest.

State of Florida ex rel. Shevin v. Exxon Corp.,
526 F.2d 266, 268-69 (Sth Cir), cert. denied, 429
U.S. 829, 97 S.Ct. 88, 50 L.Ed.2d 92 (1976).

1t is undisputed that at common law the Attor-
ney General did not represent every state official
nor was he required to do so, In fact, in 1904 Attor-
ney General George M. Seiders expressed concern
over private representation of state agencies and
urged that the legal matters of the state should be



attended to exclusively by his office, 1904 Report
of the Attorney General 22. The following year, the
Legislature responded by enacting the statute now
codified as 5 M.R.S.A. § 191, We must determine
what change, if any, results from the following lan-
guage of the statute:

The Attorney General, a deputy, assistant, or staff
attorney shall appear for the State, the head of
any state department, the head of any state insti-
tution and agencies of the State in all civil actions
and proceedings in which the State is a party or
interested, or in which the official acts and de-
ings of said officers are called in question, in all
the courts of the State; and in such actions and
proceedings before any other tribunal when re-
quested by the Governor or by the Legislature or
¢ither branch thereof. All such actions and pro-
ceedings shall be prosecuted or defended by him
or under his direction. Writs, summonses or other
processes served upon such officers shall forth-
with be transmitted by them to him. All legal ser-
vices required by such officers, boards and com-
missions in matters relating to their official duties
shall be rendered by the Attorney General or un-
der his direction. Said officers or agencies of the
State shall not act at the expense of the State as
counsel, nor employ private counsel except upon
prior written approval of the Attorney General....

5M.R.S.A § 191

We are not persuaded that the use of the word
“shall” removes ail discretion and requires that the
Attorney General represent all state agencies re-
gardless of his view of the public interest. Both the
history of the enactment of section 191 and its plain
language support our conclusion that the Legis-
lature directed the Attorney General to control state
litigation and consolidated control in his office
without mandating representation in all cases. A
contrary conclasion would ignore the provisions of
the statute authorizing the employment of private
counsel with “written approval of the Atiorney
General,” Our sister Court in Massachusetts has
rendered a similar interpretation of a comparable

statute. In Secretary of Admin. and Finance v. At-
torney General, 367 Mass. 154, 326 N.E2d 334
(1975), the Court held that the Attorney General's
control of the conduct of litigation “includes the
power to make a pelicy determination not to pro-
secute the Secretary's appeal in this case” Id at
159, 326 N.E. at 336-37. Accord, Feeney v. Com-
monwealth, 373 Mass. 359, 366 N.E2d 1262
(1971, We need not decide whether approval could
be withheld for the employment of private counsel
because of a disagreement over the public interest.
It is sufficient for our purposes te hold that the At-
torney General is not obligated to render represent-
ation to the Superintendent in these circumstances,
Accordingly, in Superintendent of Insurance v. At-
torney General, the Superior Court erroneously
granted relief in the nature of mandamus.

1I.

Standing

[2] The Superior Court dismissed the Attorney
General's 80C action and struck *1201 his appear-
ance in Brown, partly on the basis that the Attorney
General is without standing to seek review. Al-
though the applicable insurance law purports to
confer standing on any party, the court reasoned
that the Administrative Procedures Act (the
“A.P.A.”) imposes an additional requirement that a
party be aggrieved. Finding no particularized injury
on the part of the Attorney General, the court found
no standing, The court erred in ruling that on appeal
from the Superintendent's rate decision, a party is
required to show particularized aggrievement in or-
der to have standing. The controlling statute
provides otherwise,

The statute regulating rate proceedings for a
nonprofit hospital or medical service organization
includes the following appeai provision:

Any person whose interests are substantially
and directly affected and aggrieved by an order or
decision of the superintendent or any party to a
hearing held pursuant to section 2322 may appeal
therefrom as provided in Title 24-A, section 236,



24 MRSA, § 2326 (Supp.1988-1989)
(emphasis added). The general provision in the In-
surance Code referred to in the quoted statute,
provides in relevant part as follows:

Any person who was a party to the hearing may
appeal from an order of the superintendent within
30 days after receipt of notice. Any person not a
party to the hearing whose interests are substan-
tially and directly affected and who is aggrieved
by an order of the superintendent may appeal
within 40 days from the date the decision was
rendered.

24-A M.R.S.A. § 236(3) (Supp.1988-1989),
Despite these specific provisions applicable to in-
surance rate proceedings, the Superior Court ruled
that the A.P.A. limits judicial review to a “person
who is aggrieved by final agency action” and that it
displaces all inconsistent provisions.

The A.P.A, contains the following general pro-
visions conceming judicial review and inconsistent
laws:

Except where a statute provides for direct re-
view ot review of a pro forma judicial decree by
the Supreme Judicial Cowrt or where judicial re-
view is specifically precluded or the issues
therein limited by statute, any person who is ag-
grieved by final agency action shall be entitled to
judicial review thereof in the Superior Cowrt in
the manner provided by this subchapter,

S MLR.S.A. § 11001(1) (Supp.1988-1989).

Except where expressly authorized by statute,
any statutory provision now existing or hereafter
adopted which is inconsistent with the express
provisions of the Maine Administrative Proced-
ure Act shall yield and the applicable provisions
of this Act shall govern in its stead.

5 M.R.S.A. § 8003 (1979). Our comparison of
the review provisions of the AP.A, and the Insur-
ance Code reveals no inconsistency. Section 11001
(1) states only the entitlement of an aggrieved party
to judicial review. The statute contains no language

precluding other statutory grants. Accordingly,
there is no conflict with the more expansive grant
of standing conferred by 24 M.R.S.A. § 2326 and
24-A M.R.S.A. § 236. The standing claimed by the
Attorney General under the Insurance Code as a
party is not precluded by the A.P.A.FN

FN2. We reject the Superintendent's argu-
ment that despite the fact that intervention
was granted, the Attorney General is not a
party because of our opinion in Central
Maine Power Co. v. Public Ulil, Commn,
382 A.2d 302 (Me.1978). In that case we
held that the Aftorney General “cannot
have standing to assert the interests of only
one segment of ratepayers, fhe residential-
in particular when, as here, such represent-
ation might be to the detriment of other
groups of ratepayers.” Id. at 315. Central
Maine involved rates for both residential
and commercial customers and the Attor-
ney General attempted to protect the in-
terests of one group to the detriment of the
other. The present case involves only non-
group rates, Any advantage achieved in
these proceedings, will not necessarily dis-
advantage any other segment of the public.
Central Maine is therefore factually inap-
posite.

HIN

Conflict of Interest

[3] As an additional ground for dismissing the
Attorney General's 80C action, the *1202 Superior
Court ruled that he cannot “attack the decision of a
State bureau or agency which received the legal as-
sistance of the Attorney General's office in reaching
and drafting that decision.” Relying upon a conflict
of interest analysis, the courf held that the prior rep-
resentation of the Superintendent by members of
the Attorney General's legal staff precluded his ac-
tion for judicial review, The narrow issue before us
may be stated as follows: If an agency is represen-
ted in court by independent private counsel, is it
ethically permissible for the Attorney General to



seek judicial review of an administrative decision
of that agency, even though the agency was coun-
selled by members of his staff during the adminis-
trative proceeding?

Because of the multiple duties imposed on the
office, the status of the Attorney General is unique.
As a member of the bar, he is subject to the ethical
standards of the bar, but he is also a constitutional
officer charged with common law and statutory du-
ties and powers, As an officer of government he is
directed to control and manage the litigation of the
State by providing counse! to state agencies and by
approving the retention of private counsel. Of at
least equal importance, however, is his role as the
legal representative of the people of the Staie in
pursuing the public interest. The Superior Court de-
termined that an irreconcilable conflict existed
between his duties as a member of the bar and the
duties of his office to represent the public interest.
The court resolved the conflict by ordering the
abandonment of the duty o represent the public in-
terest. The court erred,

The legal dilemma posed by this case has been
cogently described in a similar case as follows:

It is glaingly apparent from the pronounce-
ments of this Court, cited above with reference to
the attorney general's common law duties and the
statute which reaffirms those duties, that he will
be confronted with many instances where he
must, through his office, furnish legal counsel to
two or more agencies with conflicting interest or
views, 1t is also readily apparent that in perform-
ing their duties, the agencies will from time to
time make decisions, enter orders, take action or
adopt rules and regulations which are, in spite of
good intentions, either illegal or contrary to the
best interest of the general public.

Under our scheme of laws, the attorney general
has the duty as a constitutional officer possessed
with common law as well as statutory pewers and
duties to represent or fumish legal counsel to
many interests-the State, ifs agencies, the public

interest and others desiprated by statute.

Paramount to all of his duties, of course, is his
duty to protect the interest of the general public.

The question presented under these circum-
stances is whether the attorney general must ab-
rogate his responsibility to one or the other.

State ex rel. Allain v. Mississippi Pub. Service
Comm’n., 418 S0.2d 779, 782 (Miss.1982). A de-
cision in this case requires us to recognize that we
are not dealing with private lawyers. Rather, differ-
ent cthical considerations are at stake here, We are
required to balance ethical concerns with concerns
for effective representation of both the public in-
terest and public agencies.

In its ruling, the Superior Court failed to spe-
cify any particular ethical principle that had been
violated, The Superintendent argues, however, that
the bar rules forbidding employment that would
conflict with the interest of a present or former cli-
ent are implicated.™ Initially, we note that #1203
such provisions are principally designed to protect
confidential communications between attorney and
client. When dealing with public agencies and their
lawyers, however, such considerations are of lesser
importance, Under our rules of evidence, confiden-
tial communications between a public agency and
its lawyer are the exception rather than the rule.
P4 Moreover, the Attorney General and his staff
are not the equivalent of a private law firm. In pro-
mulgating the Model Rules of Professional Con-
duct, the American Bar Association has expressly
recognized that lawyers in an attorney general's of-
fice

FN3. Maine Bar Rule 3.4 provides in rel-
evant part:

(b) Conflict of Interest. A lawyer shall
not accept employment if the exercise of
his independent professional judgment in
behalf of a client will be, or is likely to
be, adversely affected by the acceptance






