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Administrative appeals.

Gorham v. Androscoggin County, 2011 ME 63—Rule 80B
While on duty in August and September of 2009, Gorham was involved in two incidents of horseplay.  In late September 2009, the Androscoggin County Sheriff suspended Gorham without pay and requested that the County Commissioners terminate his employment. Gorham was present at a November 4 hearing, at which the Commissioners voted to approve the Sheriff’s recommendation to dismiss him for cause pursuant to 30-A M.R.S. § 501(3)(A). (This fact, relevant to determining the timeliness of Gorham's complaint, was stated in an affidavit attached to the defendants' motion to dismiss. With respect to a motion challenging the court's jurisdiction, the Court will consider materials outside the pleadings that are submitted by the moving party.)  On November 18, the Commissioners issued a two-page written decision to dismiss Gorham that included factual findings and the rationale for the decision.
Gorham filed a complaint in the Superior Court asserting a due process claim pursuant to 42 U.S.C.S. § 1983 and a wrongful termination claim pursuant to 30–A M.R.S. § 501 (2010). The underlying facts alleged for both claims were identical.

Based on its finding that Gorham was fully aware of the Commissioners' decision when they voted and announced their decision on November 4, the court dismissed his complaint as untimely pursuant to Rule 80B, which requires an appeal to be filed “within 30 days after notice of any action or refusal to act of which review is sought.” M.R. Civ. P. 80B(b). 

Issue #1:  What constitutes “notice of any action” to trigger Rule 80B(b)'s default thirty-day time limit for filing an administrative appeal?


Held:  Because “[t]he final judgment rule is equally applicable to appeals from administrative decisions,” it is implicit in Rule 80B(b) and the jurisdictional statute that “notice of any action” refers to an action that “fully decides and disposes of the whole cause leaving no further questions for ... future consideration and judgment....”

Where a written decision with findings and/or conclusions is required by rule or statute, the Court construed “notice of any action” as referring to a final written agency decision that is supported by findings of fact and conclusions of law.  Here, the FOAA (1 M.R.S. § 407(2)) required that “Every agency shall make a written record of every decision involving the dismissal ... of any public ... employee.... The agency shall ... set forth in the record the reason or reasons for its decision and make findings of fact, in writing, sufficient to apprise the individual concerned and any interested member of the public of the basis for the decision.”

For purposes of Rule 80B(b), “notice of any action” involving the dismissal of a county employee pursuant to 30–A M.R.S. § 501(3)(A) occurs when the employee receives a copy of the written decision of the county commissioners or personnel board required by 1 M.R.S. § 407(2).
The decision seems to indicate (¶ 19) that for entities subject to FOAA § 1 M.R.S. § 407(2) Rule 80B requires that a copy of the decision be delivered to the parties to the proceedings, though it is nowhere stated in the Rule or the statute.  At least one commentator believes that a strict reading of the decision limits it to the context of dismissal of county employees under 30–A M.R.S. § 501(3)(A).

Issue:  #2:  see n. 5 Also of interest – what is the SOL for filing a Section 1983 action in Maine?  Court notes that it need not resolve whether in circumstances such as those in this case, the SOL for Section 1983 claims is Rule 80B’s 30 days or Maine’s residual 6 year statute.

Issue #3:  Could Plaintiff bring an action under Section 1983 in addition to his Rule 80B appeal in this situation where he lost pay but was not granted a hearing before that sanction was imposed?  

Held:  Plaintiff argued that the lower court erred in holding that 80B direct review provided an adequate remedy for his Section 1983 claim and hence it was the exclusive means of judicial review.  Gorham claimed that a review of the Commissioners’ decision to fire him, could not redress his independent claim that the Sheriff had deprived him of property without due process by suspending him without pay prior to the Commissioners’ hearing.

To date the Court has held that when direct review is available pursuant to Rule 80B, it provides the exclusive process for judicial review unless it is inadequate.  On the other hand, the Court has recognized that public employees who have a property right in continued employment are entitled to notice and an opportunity to be heard before they can be deprived of that property right. A meaningful opportunity to be heard need not entail a full, formal evidentiary hearing “as long as the employee has the opportunity to tell his or her side of the story and explain why termination should not occur.” 
Because this alleged deprivation of property occurred before the Commissioners' administrative hearing, the Court could not, on this record before it, conclude that direct review pursuant to Rule 80B would provide an adequate remedy for Gorham's § 1983 claim. Accordingly, the lower court erred when it concluded that Gorham's § 1983 claim was not independent of his administrative appeal and should be dismissed.

Concerned Citizens to Save Roxbury v. BEP, 2011 ME 39

Citizens against wind power appeal a decision of the BEP. 

Issue:  What decision is the Law court to review, i.e. what is the operative decision?  Review the decision of the Commissioner or the BEP?    Here the Commissioner had approved the project initially and then an appeal was filed with the Board.

This issue arises in both Rule 80B and 80C appeals.

Held:  (Curiously, neither party seems to have addressed this issue.)  After a lengthy review of the statutes and rules involved in the process of approving wind energy projects, the court decided:

Pursuant to rule, the Board engaged in an independent review of the record in this case. The record considered by the Board included not only the administrative record before the Commissioner, but also the supplemental evidence presented by the parties. Based on its independent review, the Board made specific findings of fact with respect to whether the applicant met applicable licensing requirements. Because the Board acted as a fact-finder and reviewed the substantive issues de novo, we conclude it is the Board's decision that we review on appeal. See, also FPL Energy Me. Hydro LLC v. Dep't of Envtl. Prot., 2007 ME 97, ¶ 14, 926 A.2d 1197, 1201 (“When an agency act[s] as a tribunal of original jurisdiction, that is, as factfinder and decision maker, we review its decision directly.”




Damages

Lyman v. Huber, 2010 ME 139—Intentional infliction of emotional distress.
Issue:  Did the evidence support an award of damages for IIED?

Held:  Though the facts established the defendant acted intentionally or recklessly, the facts did not establish emotional distress that no reasonable person could endure.

Fourth element of the tort is that the emotional distress suffered by the plaintiff was so severe that no reasonable person could be expected to endure it.  This is an objective standard of proof.  Severe emotional distress is that which is “extremely intense.”  How intense?  So intense that no reasonable person could be expected to endure it.  (BTW the court used a dictionary to look up “severe.”)  This normally requires proof of manifestations of the emotional harm such as “shock, illness or other bodily harm” unless the defendant's conduct is found to have been so extreme and outrageous that proof of bodily harm is not needed.

When, as here, the existence of the fourth element cannot be inferred from the extreme and outrageous nature of the defendant's conduct alone, a plaintiff must prove that that her emotional distress was so severe as to have manifested objective symptoms demonstrating shock, illness, or other bodily harm. While the Court did not preclude the possibility that this can be achieved without the corroborating testimony of an expert medical or psychological witness, that possibility is, however, remote. In most instances, proof of objective symptoms will require expert testimony to establish that the plaintiff's emotional injury qualifies for a diagnosis such as shock, post-traumatic stress disorder, or some other recognized medical or psychological disease or disorder.

Sisters of Charity Health System v. Farrago, et al., 2011 ME 62
Issue:  The validity and enforceability of a contractual liquidated damages clause.

Three physician employees left the medical practice at St. Mary’s and set up shop.  They took 1373 patients with them potentially costing Plaintiff > $467000 annually.

A clause in their contracts with the Sisters of Charity Health System (SOCHS) forbade them from practicing medicine with Central Maine Healthcare Corporation, its affiliates, or its subsidiaries within a twenty-five-mile radius of 99 Campus Avenue in Lewiston for a period of two years from the date of the termination or dismissal. The geographic and temporal limitations could be avoided if the doctor (1) maintained active admitting privileges at St. Mary's and did not maintain staff or admitting privileges at Central Maine Medical Center, (2) obtained the written consent of SOCHS' chief executive officer, or (3) paid SOCHS $100,000, representing SOCHS' “reasonable liquidated damages.” 

There was no contention in this case that the restrictive covenants designed by SOCHS are unreasonable by virtue of their duration or geographic scope. Accordingly, the focus was on whether they reasonably sought to protect a legitimate business interest of SOCHS.

Held:  Each doc had to pay the employer $100,000 in damages as required by the contract.  

Because SOCHS was entitled to all revenues generated by the doctors for the patients that they treated and covered all operating losses generated by the practice, maintaining its patient base and goodwill were legitimate business interests of SOCHS.

To be enforceable, a liquidated damages clause must meet a two-part test. First, it must be “very difficult to estimate [the damages caused by the breach] accurately,” and second, the amount fixed in the agreement must be a reasonable approximation of the loss caused by the breach. Review of the enforceability of a liquidated damages provision is a question of law, but the factual determinations that the trial court found to satisfy the two-part test are reviewed for clear error. 

Torts—Duty to Protect

Gniadek v. Camp Sunshine, 2011 ME 11

Issue:  Did the camp have a duty to protect a camper from sexual assault by a camp volunteer which occurred 2 months after the child left the camp?

Held:  (A) Camp Sunshine did not have a duty to protect her against assailant’s intentional criminal conduct, and (B) Camp Sunshine was not vicariously liable for the assailant's actions

Ordinarily, individuals have no duty to protect others from the criminal conduct of a third party.  There are, however, exceptions to this general proposition. An actor has a duty to protect those with whom he stands in a special relationship and those facing harm created by the actor.

There was no “special relationship” present in the form of a fiduciary relationship because only where there is a “great disparity of position and influence between the parties” will there be a sufficient special relationship.  This situation has been found in circumstances where a patient suffering from schizophrenia was sexually assaulted by his social worker, and when a parochial school student and altar boy under the daily supervision, control, and authority of the Diocese was sexually abused. 

The child here spent only a week per summer at the camp and it had a limited presence in her life, not like the hospital and social worker in the life of their patient.
Plaintiff also argued that there was a “custodial relationship” between her and the camp giving rise to a duty to protect.  A custodial relationship exists between “those who are required by law to take physical custody of another or who voluntarily do so, ‘such as to deprive the other of his normal opportunities for protection.’ Ordinarily a child who is in school or at camp “is deprived of the protection of his parents or guardian. Therefore, the actor who takes custody ... of a child is properly required to give him the protection which the custody or manner in which it is taken has deprived him.” The scope of the duty arising from a custodial relationship is circumscribed by temporal and geographic limitations. A duty exists only where the special relationship is intact and the risk of harm, or further harm, arises in the course of that relation.
Here plaintiff attended the camp with her mother present, and when the attack took place, any custodial relationship had ended.
Finally, Gniadek relied on the Restatement (Second) of Torts § 302B (1965) to support her claim that the Camp affirmatively created a risk to her by compiling and distributing contact lists. Although the law may impose a duty to protect someone from the danger created by the defendant, the Law Court has not expressly adopted section 302B. That section defines what constitutes a negligent act where a third party inflicts the harm. It states: “An act or an omission may be negligent if the actor realizes or should realize that it involves an unreasonable risk of harm to another through the conduct of the other or a third person which is intended to cause harm, even though such conduct is criminal.” 
The court then discussed 302B at length, finds the facts do not support such a claim and never did state whether it has adopted the section as Maine law.
Torts—Release and Loss of Consortium

Steele v. Botticello, 2011 ME 72
Chris, the victim of an assault, sued the tortfeasor, but the suit did not contain a claim for his wife’s loss of consortium.  The case was settled and Chris signed a release, the insurer, in making its payment did not consider any potential claims by the non-party spouse, Eryn.

Issue:  Is Eryn barred from bringing a separate claim for consortium because her now, former spouse, released his claim.

Held:  The Court reviewed a series of cases dealing with the nature of a consortium claim—is it an independent claim from that of the tortfeasor, or is it derivative of that claim or something else entirely?  Well, it’s kinda both.  Eryn may proceed with her action, but her claim is subject to traditional common law or statutory defenses to the claims of the injured spouse.  

The past cases instruct that a loss of consortium claim and its underlying claim may be separately pursued even though the spouse’s loss of consortium injury derives from the other spouse’s bodily injury, both claims arise from the same set of facts, and both claims are subject to the same defenses. Because the two actions may be brought separately, they may also be settled separately 

Evidence –Business Records Exception to the Hearsay Rule—M.R.  Ev. 803(6)

Bank of America v. Bar, 2010 ME 124

HSBC Mortgage Services v. Murphy et al., 2011 ME 59

In re Soriah B. et al.  2010 ME 130
Bank of America v. Bar, 2010 ME 124—pretty straight forward analysis of the Rule and finding that the witness called did lay the foundation.

To admit a business record pursuant to Rule 803(6), the party offering the evidence must lay a proper foundation by presenting testimony of “the custodian or other qualified witness” showing that:

(1) the record was made at or near the time of the events reflected in the record by, or from information transmitted by, a person with personal knowledge of the events recorded therein;

(2) the record was kept in the course of a regularly conducted business;

(3) it was the regular practice of the business to make records of the type involved; and

(4) no lack of trustworthiness is indicated from the source of information from which the record was made or the method or circumstances under which the record was prepared.

See the testimony at ¶¶ 10-13 of the opinion for the hoops through which the witness must jump.

A qualified witness is one who was “ ‘intimately involved in the daily operation of the [business]’ ” and whose testimony “ ‘showed the firsthand nature of his knowledge.’ “The fact that the witness did not prepare or supervise the preparation of the record does not destroy the ability of the witness to provide the foundation for its admission,” nor must the witness have been the custodian at the time of the record's creation in order to be deemed a “qualified witness.” 

HSBC Mortgage Services v. Murphy et al.—the interplay of Rule 803(6) and summary judgment.

Bank filed to foreclose and sought summary judgment with an affidavit from a person claiming to be the custodian or other qualified witness.

Held:  It is, perhaps, stating the obvious that an affidavit of a custodian of business records must demonstrate that the affiant meets the requirements of M.R. Evid. 803(6) governing the admission of records of regularly conducted business. 

The court focused on the 4th factor—the trustworthiness of the source of the information.

In evaluating trustworthiness for purposes of Rule 803(6), courts consider factors such as the existence of any motive or opportunity to create an inaccurate record, any delays in preparation of the record, the nature of the recorded information, “the systematic checking, regularity and continuity in maintaining the records[,] and the business'[s] reliance on them.” In the setting of summary judgment practice, any substantial errors or defects in the affidavit itself submitted in conjunction with the moving party's statement of material facts must also be considered to determine trustworthiness.

In this case, the affidavits submitted by HSBC contained serious irregularities that made them inherently untrustworthy.  Among the problems—one affidavit was signed by the notary 4 days before it was signed by the affiant.

Conclusion:  that the affidavits submitted in support of the motion for summary judgment were inherently untrustworthy and do not satisfy the foundational requirements of M.R. Evid. 803(6). 

In re Soriah B. et al

Held:  This is an exception to the hearsay rule for BUSINESS records kept in the regular course of BUSINESS, a record prepared for the purposes of litigation is not a business record.


The psychological evaluation and treatment reports at issue here are not business records within the meaning of Rule 803(6). They do not represent the recording of information at or near the time of any “acts, events, conditions, opinions, or diagnoses” in the regular course of business. Rather, they reported professional opinions and evaluations based on historical facts and observed conduct that the experts compiled and considered specifically for purposes of undertaking the court-ordered psychological evaluation and treatment of the mother. 

In these circumstances, the Court agreed with the mother that there was no foundation for admitting either report pursuant to the business records exception.  The reports did not record any events at or near the time that they occurred in the regular course of business, and both experts prepared their reports as a part of child protection litigation initiated by the DHHS.


Also Held:  Rule 703 allows experts to base an opinion on hearsay, but  the Rule does not render admissible the hearsay that formed the basis for the opinion even if the expert testifies.  During the bench trial the court indicated that it would not accept any hearsay contained in the reports as evidence. Although the experts' reports included the background information that the experts obtained from other sources, the court relied only on the experts' resulting opinions-their diagnoses of the mother-in reaching its decision. There was  no error in the court's admission of the reports during this bench trial under these circumstances.   

Child Protective & Guardianship Cases

In re Higera N., et al., 2010 ME 77, 2 A.3d 265 
The Law Court affirmed a judgment terminating parental rights.  The Court rejected the father’s claim that the federal Parental Kidnapping Prevention Act (“PKPA”) pre-empted Maine’s child protection laws, depriving Maine of subject matter jurisdiction.  The father’s claim was based on an interim custody order he had obtained in South Dakota just prior to Maine initiating a child protection action.  Four of the five children were born in South Dakota and were brought to Maine by the mother without the father’s knowledge.  The fifth child was born in Maine.  Amicus briefs were filed by South Dakota and the U.S. Dept. of Justice.  The Law Court held that Maine had jurisdiction both at the emergency phase and at subsequent proceedings, because the child protection orders were not “custody determinations” within the meaning of the PKPA.  The court identified ambiguity in the language of the PKPA, and made a detailed examination of the legislative history to determine the intent of Congress.  The Court concluded that the PKPA applies to the custody disputes of private parties and that Congress deliberately omitted state-initiated child protection proceedings from its ambit.  In such proceedings a state acts in its role as parens patriae, and does not assert a right to custody other than that authorized by statute for the protection of the child from unfit parents or custodians.  On April 18, 2011 the U.S. Supreme Court denied the father’s request for a Writ of Certiorari.

In re David W., 2010 ME 119, 8 A.3d 673 
The Law Court affirmed a judgment terminating the mother’s parental rights, with a permanency plan of placing the child for adoption.  The trial court had denied the mother’s proposed alternative plan of placing the child in a permanency guardianship with his aunt.  The family dynamics were “tumultuous” and a permanency guardianship was not to be relied upon for assurance that the child would enjoy long-term stability and certainty.  The trial court’s exercise of judicial discretion in determining the child’s best interest was properly informed by the strong public policy favoring permanency for children.  Permanency is a dynamic concept that takes shape in a given case from the particular child’s needs and the actual case circumstances.  

In re Kaitlyn P., et al., 2011 ME 19, 12 A.3d 50 
The Law Court affirmed a judgment terminating the mother’s parental rights, rejecting her contention on appeal that the trial judge was obligated to recuse herself sua sponte, because of the judge’s prior participation in criminal and protection from abuse proceedings involving the mother.  The Court held that a party who has failed to make a timely motion for recusal has waived the issue and it may not be raised after receiving an unfavorable judgment.  Further, the Court stated that when there is no evidence of bias or influence, the possibility that a judge might be improperly influenced by evidence received in other court proceedings, but not admissible for the present case, is “wholly inadequate grounds for disqualification.”


Guardianship of David C., 2010 ME 136
The mother and father of David C., a three-year-old child, appealed from a judgment of the Penobscot County Probate Court denying their petition to terminate a previously-established guardianship for their son.

Issue:  Title 18-A M.R.S. § 5-212(d) puts the burden on the party seeking to terminate a guardianship to prove by a preponderance of the evidence, that, in the absence of the guardian’s consent, termination of the guardianship is in the best interest of the ward.  The statute does not expressly provide that the court must consider parental fitness in addition to considering the best interests of the ward when ruling on a parent’s petition to terminate guardianship of his or her child.

Held:  A parent has a fundamental right to parent his or her child, hence the burden of proving parental unfitness is generally on the non-parent party who is attempting to limit the parent’s right.  The Court clarified that, when a parent seeks to terminate a guardianship in order to regain custody he or she bears the burden of proving that

termination is in his or her child’s best interest pursuant to 18-A M.R.S. § 5-212(d), but the party opposing the termination of the guardianship bears the burden of proving, by a preponderance of the evidence, that the parent seeking to terminate the guardianship is currently unfit to regain custody of the child. If the party opposing termination of the guardianship fails to meet its burden of proof on this issue, the guardianship must terminate for failure to prove an essential element to  maintain it. This rule applies whether the guardianship was initially established with the parents’ consent or otherwise.
FOAA—Redactions

Anastos v. Town of Brunswick, 2011 ME 41
The Town of Brunswick refused to release a feasibility study submitted to it when it entered into a joint development agreement with JHR, a developer, to develop a mixed-use project in Brunswick.   The study was intended to determine the viability of including an inn as a component of the larger project. JHR sought the Town Council’s approval of a tax increment financing (TIF) agreement to help fund the project. To assist in evaluating the need for a TIF, in January 2010 the Town requested a copy of the feasibility study from JHR, which JHR provided.

Issues:  Whether the study was a public document and whether, if only portions of it were protected, a redacted version should be produced.

Held:  It was protected by 5 M.R.S. § 13119-A as Proprietary Information developed by a municipality as part of a program of assistance and is included in a business or marketing plan or a grant application, JHR had requested that it be kept confidential and the town had determined that the information could give the person making the request for the study an opportunity to obtain business or competitive advantage over another person who does not have access to that information, or that it will result in loss of business or other significant detriment to the person making the confidentiality request if access was provided to others.

The requestor then argued for a redacted version.  The court noted that even though the study in this case may contain publicly available data, it is the way that this data is incorporated into the study and analyzed that renders the collection of information commercially advantageous.  Contrary to the Town’s argument, the mere existence of some element of proprietary information within a document does not presumptively render the entire document confidential in every instance.  The Legislative history of the section was reviewed at some length and the Court found the exception created by section 13119-A marks a legislative balancing of equities and a clear intent to stimulate economic development.  Acknowledging that it had in the past allowed redaction and release, the court said that was not appropriate here because the study at issue in this case cannot be dissected into sensitive and nonsensitive information because the selective inclusion of public and private data, and the analysis of that data, creates a single, integrated work product—a document that constitutes an advantageous business tool for the owner. When such a document contains only protected information, the agency is not required to—and may not—disclose any portion of that document.
Maine Tort Claims Act—Public Building/Appurtenance 
Searle v. Town of Bucksport, 2010 ME 89

John Searle attended a football game at Bucksport High School.  While at the game, he fell through an opening in the visitors’ bleachers caused by a missing board and was injured.

Issue:  Were the bleachers a public building or an appurtenance to a public building pursuant to 14 M.R.S. § 8104-A(2) (2009) of the Maine Tort Claims Act (MTCA) and, therefore, an exception to the immunity conferred on governmental entities by the MTCA?

Held:  “A governmental entity is liable for its negligent acts or omissions in the construction, operation or maintenance of any public building or the appurtenances to any public building.” 14 M.R.S.  § 8104-A(2). The immunity exceptions are strictly construed so as to adhere to immunity as the general rule.  The Court opened the dictionary to find the definition of “building” which indicated an edifice enclosed by walls and covered by a roof.  Bleachers out in a field did not meet those criteria.  

An appurtenance is an object or thing that belongs or is attached to a public building, and does not include personal property maintained outside the building.  In this case, the bleachers are an appurtenance if they (1) belong to the school and (2) are not personal property. The test is not a superficial and singular inquiry as to whether something belongs to a building based upon a simple functional connection between the building and the thing in question.  An appurtenance must be a “fixture” as that term has evolved in the law, not personal property.  Back to the dictionary went the court, this time to Black’s Law Dictionary:  Personal property consists of “[a]ny movable or intangible thing that is subject to ownership and not classified as real property.”  

An object is a fixture when it is (1) “physically annexed, at least by juxtaposition, to the realty or some appurtenance thereof”; (2) “adapted to the use to which the land to which it is annexed is put”; and (3) “annexed with the intention on the part of the person making the annexation to make it a permanent accession to the realty.”  The conclusion was that the visitors’ bleachers meet none of the requirements necessary to qualify as fixtures, and because they clearly do not constitute a building, they constitute personal property and cannot be considered appurtenances for purposes of 14 M.R.S. § 8104-A(2). The Town and the School Department are entitled to immunity pursuant to 14 M.R.S. § 8103(1).

Finally, it appears that even if the bleachers had been a building or appurtenance, immunity would still have obtained because MTCA confers immunity for any claim resulting from “[t]he construction, ownership, maintenance or use of . . . [l]and, buildings, structures, facilities or equipment designed for use primarily by the public in connection with public outdoor recreation.” 14 M.R.S. § 8104-A(2)(A)(3).  The Court interprets the MTCA to adhere to immunity as the general rule, and will broadly construe any exclusions in the immunity exceptions. The spectators at a football game were participants in “connection with public outdoor recreation.” This language clearly anticipates a spectrum of activities broad enough to include spectators at outdoor sporting events.
There was a vigorous dissent by Justices Jabar, Alexander, and Silver.

Estoppel by Participation

Hancock County v. Teamsters Union Local 340, 2010 ME 135

Dispute arose as to whether two county employees were entitled to overtime pay and grievances were filed on their behalf by the union.  After step 2 the employees were awarded the OT.  The County refused to pay and the union filed for arbitration, to counter that move the County sought a Superior Court order to stay the arbitration on the basis that the CBA did not apply to the employees involved.  Superior Court agreed and granted the motion to stay the union appeal.
Held:  In an opinion entirely devoid of case citation, the Law court held that since the county had participated in the grievance process, it was estopped by its own actions from asserting the inapplicability of the very process it employed. 
Standing

Mortgage Electronic Registration Systems v. Saunders, 2010 ME 79
The Saunders gave a note to Accredited and a mortgage to MERS, when they failed to pay, MERS commenced a foreclosure.  After the action was started Deutsche Back took assignments of the note and mortgage and moved for an order substituting itself in place of MERS.  Defendants moved for summary judgment on the basis that neither MERS nor the Bank had standing to sue when the action was commenced.  The Superior Court allowed the substitution, denied the MSJ and granted summary judgment to the Bank.

At a  minimum, “[s]tanding to sue means that the party, at the commencement of the litigation, has sufficient personal stake in the controversy to obtain judicial resolution of that controversy.  Typically, a party’s personal stake in the litigation is evidenced by a particularized injury to the party’s property, pecuniary, or personal rights.

Held:  Lengthy opinion and analysis of the role played by MERS in the mortgage transaction.   Because standing to sue in Maine is prudential, rather than of constitutional dimension, a court may “limit access to the courts to those best suited to assert a particular claim.” In the present context, MERS, as the complaining party, must show that it has suffered an injury fairly traceable to an act of the mortgagor and that the injury is likely to be redressed by the judicial relief sought.  Nothing in the trial court record demonstrated that MERS suffered any injury when the Saunderses failed to make payments on their mortgage. When questioned directly at oral argument about what injury MERS had suffered, the Bank responded that MERS did not need to prove injury to foreclose, only that it was a “mortgagee.” The Court found, however, that MERS was not a mortgagee pursuant to 14 M.R.S. § 6321 because it had no enforceable right in the debt obligation securing the mortgage. Without possession of or any interest in the note, MERS lacked standing to institute foreclosure proceedings and could not invoke the jurisdiction of a court.

The court then went on to decide whether Rule 17 (real party in interest) or 25 (substitution of parties) allowed the Bank to be substituted for MERS. Rule 17(a) is to provide that the plaintiff in an action shall be the person who by the substantive law possesses the right to be enforced.  Rule 25, in comparison, is used to substitute a second party for the original party when, in the course of litigation or pendency of an appeal, the original party’s interest ends or is transferred, or the original party becomes incompetent.  The proper Rule here was 17 and the court allowed the substitution because the Bank acquired its interest after the litigation started.
So, the case was maintained though it seems that at its start, the plaintiff did not have standing to bring the action.
Friends of Lincoln Lakes v. Town of Lincoln, 2010 ME 78

Plaintiffs objected to a wind power project and appealed the decision of the town’s Board of Appeals in a Rule 80B proceeding.  

Issue:  Had Friends demonstrated a particularized injury resulting from the Board’s action?

Held:  The court clarified the requirements for standing to appear before a municipal board of appeals. In evaluating the town’s actions, “we review directly the decision of the tribunal of original jurisdiction,” which in this case is the Board because it conducted fact-finding on the standing issue.  “[T]he question of whether a party has standing to bring an administrative appeal depends on the language of the governing ordinance.”  The ordinance allowed appeal “by an aggrieved party,” and defined an aggrieved party to include a “person or group of persons who have suffered particularized injury.”  To establish standing the plaintiff “must demonstrate not only that he or she had party status at the administrative proceedings, but, in addition, that he or she has suffered a particularized injury or harm.”

Friends did not have to show that it formally appeared as a party as long as it participated throughout the process.  The Planning Board Record showed no participation by Friends at that level, so they failed that test.  “A particularized injury occurs when a judgment or order adversely and directly affects a party’s property, pecuniary, or personal rights” and the party’s injury must be distinct from that suffered by the public at large.  Friends failed this test as well.  

The threshold is not very high, Friends could have established this element by pointing to a single member who owned property that abuts or is in close proximity to the affected land and who can allege a potential for particularized injury or who will suffer some injury to a pecuniary interest or personal right. Even with this low threshold, however, Friends failed to show a particularized injury because it identified no members who would be affected by the project in any way.

Employment Law—Whistleblowers/Summary Judgment
Stewart-Dore v. Webber Hosp. Ass'n, 2011 ME 26
Interpersonal relations between plaintiff and a co-worker had deteriorated to the point where they were put on different shifts, but they still continued to complain about each other.  Plaintiff was discharged when she disclosed that the co-worker, who she had been treating, had a staph infection.  Hospital policy required termination in cases of “[i]ntentional disclosure of [protected health information] for purposes other than the care of the patient . . . for personal gain or with malicious intent.”    

Issue:  Was the Superior Court correct in granting summary judgment in favor of the employer on the whistleblower’s claim?

To prevail on a WPA claim the employee must show:  “(1) [s]he engaged in activity protected by the WPA; (2) [s]he experienced an adverse employment action; and (3) a causal connection existed between the protected activity and the adverse employment action.”  The lower court held that plaintiff had failed to present a genuine issue of material fact with regard to the first element: that she engaged in protected activity. 

The WPA does not protect every complaint that relates to safety.  It protects only complaints made in good faith, and only reports made with reasonable cause to believe a dangerous condition or practice exists.  A report is made in good faith when, for example, a report is motivated by a desire to stop the dangerous condition. The reasonable cause requirement is met only when the employee presents evidence showing that she had a subjective belief that a dangerous condition or practice existed, and that the belief was objectively reasonable in that “a reasonable person might have believed that” a dangerous condition existed.  Vague complaints that do not define the dangerous condition therefore may not meet the statute's requirement of a “report[ ] to the employer.” 

Held:  This case is really more about summary judgment practice than the WPA—the court held that there was conflicting testimony as to what plaintiff reported in her repeated complaints to her supervisors, and whether those complaints were a good faith effort to report what she reasonably believed was a dangerous condition or practice at the hospital. The evidence presented was sufficient to raise a genuine issue of material fact with regard to whether plaintiff engaged in protected activity.
Judicial Settlement Conferences

Dewhurst v. Dewhurst, 2010 ME 99

A family matter case in which a judicial settlement conference was held.  After 

negotiations, the parties and their respective counsel reviewed the edited draft divorce judgment with the judge in his chambers, but did not sign the judgment, request the judge to approve and enter the judgment, or place on the record any statement indicating that the parties had reached an agreement.  One of the parties later disputed certain terms presented by the other in a proposed judgment.

Held:  For an agreement reached in a family matter judicial settlement conference to be enforceable, the parties must demonstrate their consent by creating a record of their agreement. The parties may memorialize their mutual assent by signing a written agreement or by placing their oral stipulation on the record in open court.

Though this was specifically a Family Court case the Law Court cautioned:   “Our focus in this case has been limited exclusively to family matter cases. We note, however, that all judicial settlement conferences that result in any sort of resolution should involve the creation of a record.”

Mootness


Anthem v. Superintendent of Insurance, 2011 ME 48

Insurance Superintendent  reduced the amount of the increase Anthem sought for the year 2009.  Anthem appealed pursuant to Rule 80C and during the pendency of the case a new rate went into effect, so at the point the Law Court considered the appeal the 2009 rate was no longer effective.  The importance of the case to Anthem was not just the lost profits, it argued that the Commissioner did not have authority to set the rate at a point where it was denied a profit margin.

Issue:  Was the matter moot?

Held:  An issue is deemed to be ‘moot’ when there is no real and substantial controversy, admitting of specific relief through a judgment of conclusive character. When determining whether a case is moot, the Court examines ‘whether there remain sufficient practical effects flowing from the resolution of [the] litigation to justify the application of limited judicial resources.  Anthem was unable to get any financial relief as it could not recover higher rates from subscribers for 2009, but it argued the case was still live because the Superintendent would not acknowledge that she erred in failing to allow it a profit margin.  Noting that even if it were to find in Anthem’s favor and vacate the

Superintendent’s decision, Anthem had no legal authority to retroactively collect any  increases from policyholders the court held “Because a decision in Anthem’s favor would provide it with no effective relief, the case is moot.”  and stated “Except in extraordinary circumstances, “[w]e will not expend limited judicial resources to review the legal correctness of a decision that will no longer affect the parties involved.”  The Court characterized Anthem’s request for a ruling on the Superintendent’s position as “an essentially advisory opinion.”
The 3 exceptions to the mootness doctrine are:  

(1) sufficient collateral consequences will result from the

determination of the questions presented so as to justify relief;

(2) the appeal contains questions of great public concern that, in the

interest of providing future guidance to the bar and the public, we may

address; or

(3) the issues are capable of repetition but evade review because of

their fleeting or determinate nature.

No exception was found by the majority, but the two dissenters argued that #3 was satisfied and would have decided the merits.
State Taxation—piercing the corporate veil.

Luker v. State Tax Assessor, 2011 ME 52
Attorneys resident and working in NH for Preti Flaherty attempted to avoid Maine income taxes by creating professional corporations which then became partners in the firm and received the payments from it.

Issue:  Whether the income received by the professional corporations in the form of  Preti partnership distributions was income to those corporations or to the individual Attorneys.  Each Attorney was the sole shareholder and director for his PC, and also served as the PC’s president, treasurer, and secretary.  None of the PCs ever employed other attorneys, paralegals, legal secretaries, or other full-time support staff in connection with the Attorneys’ provision of legal services.

Held:  The “first principle of income taxation” =  income is taxed to the person who earns it.  While it is entirely appropriate for a taxpayer to endeavor to minimize or avoid paying taxes by creating corporations and employing arms-length contractual relationships, the corporate form or structure and the contracts defining the relationships must have some substance.  As long as the purpose of a corporation “is the equivalent of business activity or is followed by the carrying on of business by the corporation, the corporation remains a separate taxable entity.”

The first prong of the test requires that each Attorney be considered “an employee of the corporation whom the corporation has the right to direct or control in some meaningful sense.”  The existence of an employment contract will assist the taxpayer, but these folks had none.  Attorneys argued that the PCs’ right to control “necessarily exists” because there is an employment relationship between each of the Attorneys and his respective PC, however, they provided no documentation or other proof setting forth job expectations, employment terms, level of compensation, or any other evidence by which a court could conclude that the PC determined—or  could determine—the manner or means by which the Attorneys provided their legal services to Preti.
Statutory Construction

Tenants Harbor General Store v. DEP, 2011 ME 6--sometimes you can guess the holding simply by how the issue is phrased by the court.
Seller of the store arranged to have the in ground gas tanks removed, and notified DEP of the removal.   A facility where new tanks were installed within twelve months after removing tanks installed before September 30, 2001, would constitute a replacement facility exempt from the newer tighter restrictions on where tanks could be placed in relation to public and private water supplies.  In contrast, “[a]ll underground oil storage facilities and tanks that ha[d] been, or [were] intended to be, taken out of service for a period of more than 12 months,” were considered abandoned, such that new restrictions on placement would thereafter apply.  The new owner obtained municipal approval to install new tanks and then submitted a registration form with the required fee to DEP which refused to accept the grandfathered status of the tanks.

Issue:  The question presented by this appeal is whether a regulatory agency

may disregard the “grandfathered” status of a facility by applying unannounced rules or criteria not promulgated by statute or regulation?
Held:  In reviewing statutory construction, the Court defers to an agency’s interpretation of a statute administered by that agency and will uphold that interpretation “unless the statute plainly compels a contrary result.”

Good review of basic statutory interpretation law:  In interpreting a statute, first look to its plain meaning to discern the real purpose of the legislation. Construe the statute based on the plain, common, and ordinary meaning of its terms, and avoid absurd, inconsistent, illogical, or unreasonable results.  To discern the plain meaning, take into account the structure of the statute and the placement of the statute in context to generate a harmonious result.

The Department contended that the owner’s registration was for a new facility because the prior owner signed a document notifying the Department that she was abandoning the facility, and neither the prior owner nor the new one provided the Department with notice in writing of the intention to replace the removed tanks.  The Department could not, however, identify any applicable statute or rule that required a registrant to provide notice of the intent to replace an existing facility.  Nor did any Department forms indicate any requirement that a registrant provide written notice of the intent to replace a facility that was being removed.

In the absence of such statutory and regulatory guidance, the Court could not conclude that the new or the prior owner were required to provide prior notice to the Department of the intention to replace the removed underground gasoline storage tanks.
Appeal of a Referee’s Decision by Agreement—the parties cannot confer jurisdiction on a court by agreeing with each other to do so.
Gorman v. Gorman, 2010 ME 123
By agreement of the parties, the district court appointed a referee to take evidence and issue a report under M.R. Civ. P. 53. In the agreement, which was memorialized in the court's appointment order, the parties explicitly waived the right to file objections to the referee's report. Despite that waiver, they also attempted to confer appellate jurisdiction on the Law Court by agreeing that the judgment entered on the referee's report “shall be appealable to the Law Court on the same terms as if ... the Judge of the District Court shall have entered judgment after a trial without jury.”
Issue:  Did the Court have jurisdiction to hear the appeal?

Held:  Pursuant to Rule 53, the report of a referee must be presented to the court that referred the case to be accepted and effectuated through the entry of a judgment; until the court has accepted the report, no judgment has been entered and the directives of the report cannot be enforced.  If a party asserts error in the referee's findings or conclusions, the party must identify the asserted error and present it to the court through an objection for final adjudication.  Once the court has addressed the objections and entered a judgment, a party who raised the objections may seek appellate review of those issues. Thus, an appeal from a referee's report will not be entertained unless a proper objection to that aspect of the report has been made in the court that appointed the referee.
Here, the parties sought to avoid having the District Court address any challenges to the referee's report, perhaps to reduce the costs of litigation. They did not, however, have the authority to bypass the court below and appeal simply by agreeing to that process.


Should the appeal be dismissed?

Because the District Court entered an order that explicitly approved of the process chosen by the parties, leading the parties to understand that an appeal from the referee's report could be pursued notwithstanding a failure to object, the Court did not dismiss the appeal.
In the future, the Court will dismiss any appeal from a judgment entered after the date of this opinion that approves a referee's report if the party bringing the appeal waived the right to object or otherwise failed to object to the report in the court that referred the case to the referee (even when an agreement to bypass this necessary process has been approved by a judicial officer).
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