


Abandoned and Discontinued Roads
Public Use Subcommittee

July 9, 2024
Remote Meeting

In Attendance: Jim Katsiaficas, Brian Bronson, Roberta Manter, Karla Black, Ryan Pelletier, and John Monk.
Meeting called to order by Jim Katsiaficas at 12:00 p.m.
Jim opened the meeting by discussing the work that had been previously done, changes the Commission made at its last meeting, and issues and solutions that have been discussed.
Jim walked through his memo that he sent to the members of the subcommittee on current laws and how they could be used to support landowners on Abandoned and Discontinued Roads.
Roberta raised the closed to winter maintenance roads issue and how it can leave homeowners without access.
Jim responded that it was outside our charter as it does not apply to Abandoned and Discontinued Roads.
Jim walked through municipalities’ ability to close roads, post roads ( Title 29A) and how these tools could be used to help with Public Use issues on Abandoned and Discontinued roads. 
Roberta had concerns about whether a town would enforce the closing of a road and asked if it would be possible to put in that a resident could request the town to do so.
Ryan asked if there was a difference between posting and weight limits authority?
Jim responded, no, under the law it can be temporary or seasonal closing or weight limits. 
Roberta responded towns typically post a road for longer than needed but they can retract when it is no longer needed. 
Jim stated there also is authority for selectmen or a town council to control traffic. 
Jim felt that tailoring the winter closing law would not be the best fit but the temporary closing and municipality authority statute to close would be. 
Jim doesn’t think amending the “Public Way” definition in Title 23 to include “Public Easements” will work as there are two types of Public Easements. It is confusing and would cause issues. The best way forward would be to amend the temporary closings statute (Section 2395) to provide that municipalities can designate Public Ways and Public Easements for temporary closing to protect these roads during certain times of the year.
Karla asked if this would only include municipalities that maintain the easements and not ones that are not maintained? Woodland Owners would support something that included all easements not just the ones that the municipality is maintaining. 
Ryan stated that he agrees with Karla, and it would still be a towns option to do it. 
John asked if the idea is to tell the towns that the already discontinued roads that they don’t maintain could be protected. 
Ryan said some towns do take care of their easements. 
Brian stated that the issue with Public Easements last year was that Rebecca insisted all roads are Public Easements and that  public roads were not different from Public Easements. 
Roberta said the Legislature’s use of the term “Public Easement” was a poor choice of terminology. 
Jim agreed and described the nature of the municipal roads and the history of these roads in Maine, how after 1977, the town is presumed to own the fee in all subdivision roads created, and before 1977, except for rangeways (which towns and cities may own in fee), town ways are established as a public easement of passage with a general right of public passage and utility easement beneath them. However, when we and the Legislature are talking about Public Easements, we are talking about the remaining public right in abandoned and discontinued roads and easements laid out to connect improved properties and recreational lands to public ways, and not the public easement of passage that underlies town ways. 
Brian asked if there was a way to clarify that language? As that was the push back from MMA. Can we just say discontinued roads?
Jim said not every discontinued and abandoned road results in a Public Easement, so not possible.
Ryan felt the only way to overcome the issue is to have a new definition. 
Jim responded by reviewing the history of different terms and what they meant during different times and how confusing that would be. 
Brian concurred. He stated another issue is that many towns’ ordinances aren’t enforced unless they have a police force. Brian was concerned that making these changes might result in no help for those landowners. Whereas under Title 29A, wardens and state police could enforce the law under that statute.
Jim responded we can only work with what we have and what is included in the Public Easement definitions and all the other definitions of easements. 
Brian asked Jim:  Are confident it wouldn’t affect the other roads?
Jim responded I am comfortable with that.
Roberta thinks we should recommend entering definitions into the law to clear it all up.
Brian stated if it is only giving the municipalities an option, then he is in favor of it and want to see what MMA has to say.
Jim thinks it should be a stand-alone bill to give it a greater likelihood to pass. 
John wants an enforcement section so that it is a win. 
Jim didn’t see yet how that section is enforced, and he will look at enforcement and have a draft ready. Jim stated that making it ready for any easements would mean that landowners would have mud season protection. 
Jim asked the group their ideas on whether it would be better  to leave it to the municipality to determine trucks weights etc? Jim asked Ryan if he had any ideas based on his experience?
Ryan responded the only experience he had was on an ordinance that passed for the spring and required a permit for loggers to be able to use a road at that time and required them to post a bond. That way the town could recoup the cost of repairing the damage. Ryan said though they didn’t use a weight limit, they just went with what was the springtime postings.
Jim asked for thoughts.
Brian asked if weight limits were already in law?
Ryan said not sure.
Brian thought the regulations were the same in all towns across the state. 
Jim responded that DOT can limit traffic.
Ryan stated that his town buys the signs from the same place as DOT. 
John stated that the weight limit is consistent across the state. 
Roberta said the big trucks aren’t the issue, it’s the 4-wheel drive pickup. However, if we limit that, residents wouldn’t be able to get in if they have trucks.
Jim read section 2395 into the record and that there are exemptions for fuel trucks, residents etc. Jim theorized that there is nothing that says you can’t prohibit weight or a certain type of vehicles, but municipalities seem to have quite a bit of leeway.
Ryan said 23,000 pounds or less is restricted during posted roads.
Jim stated that changes made to Section 2395 would allow towns to restrict vehicle weight or type on public easements depending on what the town thinks. 
Roberta’s concern is that the town won’t do it and feels that they would be resistant to doing so. 
Ryan responded that he has a road association over a public easement and the town gives them money for the public easement. 
A brief discussion from the subcommittee on the history of towns taking care of Public easements and using tax money to pay for public easements to maintain the roads.
Brian stated that having something that states the towns have the authority to put  weight or seasonal use restrictions would solve some of the issues.
John said his concern is that if some towns use it and some don’t that can be an issue. 
Brian thought the only way to get around that would be to make the town responsible for the damage, but towns would not agree to that. 
Ryan responded that he believes most towns would post if they had the ability and if residents ask to have the road posted. 
Roberta was asked if she posted the road herself.
Roberta replied that they aren’t allowed to. 
Ryan stated on his road they post the road themselves based on what the town does. 
Brian asked if the town could post closed for mud season instead of weight?
Jim thought so because DOT can restrict passage over any road. 
There was a brief discussion among the subcommittee members on what that would mean and exceptions to the law with the hope that it will help those who are impacted by explorers.
Roberta raised the issue that there are consequences if someone damages a public easement, but the problem is you can’t catch them and if you do catch them you have to prove they damage it and the extent of the damage. 
Brian responded that they had the same issue on ATV trail and that is why they passed the law that anyone on the trail during mud season would be fined. That keeps people off and anyone who is not authorized can be charged. 
Jim is going to prepare a draft, and will check the statutory authority and penalties that currently apply to all public easements and when and how municipalities can limit traffic on these roads. The Commission then can work with MMA to make sure the language is acceptable.
Roberta raised Jordan v. Canton and explained its significance to the issue. 
Brian asked why the chart had that  ATVs are riding too close to houses? What is causing that as they are supposed to be on trails.
Brian and Roberta had a discussion on what could be done and solutions. 
Brian stated that the state doesn’t have a speed limit for snowmobiles or ATVs. It would need to do so. However, there is a lot of pushback. The real issue is the noise from vehicles and tires. 
Roberta suggested that ATV clubs should  police their people.
Brian stated that there aren’t any police, and they can’t enforce a speed limit and that the clubs membership is about 15%.
John asked if we are looking to amend that municipalities have the ability to enforce on roads?
Jim said yes we are looking to amend Section 2395 so that municipalities can restrict vehicles on abandoned and discontinued roads.
The meeting ended at 1:35 p.m.
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