TITLE 14
COURT PROCEDURE - CIVIL

CHAPTER 741
TORT CLAIMS

§8111. PERSONAL IMMUNITY FOR EMPLOYEES; PROCEDURE

1. Immunity. Notwithstanding any liability that may have existed at common law,
employees of governmental entities shall be absolutely immune from personal civil liability
for the following:

A. Undertaking or failing to undertake any legislative or quasi-legislative act,
including, but not limited to, the adoption or failure to adopt any statute, charter,
ordinance, order, rule, policy, resolution or resolve;

B. Undertaking or failing to undertake any judicial or quasi-judicial act, including, but
not limited to, the granting, granting with conditions, refusal to grant or revocation of
any license, permit, order or other administrative approval or denial;

C. Performing or failing to perform any discretionary function or duty, whether or not
the discretion is abused; and whether or not any statute, charter, ordinance, order,
resolution, rule or resolve under which the discretionary function or duty is performed
1s valid;

D. Performing or failing to perform any prosecutorial function involving civil, criminal
or administrative enforcement;

E. Any intentional act or omission within the course and scope of employment;
provided that such immunity does not exist in any case in which an employee's actions
are found to have been in bad faith; or

F. Any act by a member of the Maine National Guard within the course and scope of
employment; except that immunity does not exist when an employee's actions are in
bad faith or in violation of military orders while the employee is performing active
state service pursuant to Title 37-B.

The absolute immunity provided by paragraph C shall be applicable whenever a
discretionary act is reasonably encompassed by the duties of the governmental employee in
question, regardless of whether the exercise of discretion is specifically authorized by
statute, charter, ordinance, order, resolution, rule or resolve and shall be available to all
governmental employees, including police officers and governmental employees involved in
child welfare cases, who are required to exercise judgment or discretion in performing their
official duties.



2. Attachment and trustee process. Attachment, pursuant to Rule 4A, Maine
Rules of Civil Procedure, and trustee process, pursuant to Rule 4B, Maine Rules of Civil
Procedure, shall not be used in connection with the commencement of a civil action against
an employee of a governmental entity based on any act or omission of the employee in the
course and scope of employment.

§8116. LIABILITY INSURANCE

The legislative or executive body or any department of the State or any political
subdivision may procure insurance against liability for any claim against it or its employees
for which immunity is waived under this chapter or under any other law. If the insurance
provides protection in excess of the limit of liability imposed by section 8105, then the limits
provided in the insurance policy shall replace the limit imposed by section 8105. If the
insurance provides coverage in areas where the governmental entity is immune, the
governmental entity shall be liable in those substantive areas but only to the limits of the
insurance coverage. Reserve funds, excess insurance or reinsurance contracts maintained
by a governmental entity, by an insurer providing liability insurance or by a public self-
funded pool to meet obligations imposed by this Act shall not increase the limits of liability
imposed by section 8105.

A governmental entity or a public self-funded pool, which self-insures against the
obligations and liabilities imposed by this Act, shall designate funds set aside to meet such
obligations and liabilities as self-insurance funds. Any such governmental entity which self-
insures under this Act or any entity that is a member of a public self-funded pool shall
maintain as part of its public records a written statement which shall include a provision
setting forth the financial limits of liability assumed by the governmental entity, those
limits to be no less than the limits imposed in this Act, and a provision setting forth the
scope of the liability assumed by the governmental entity, or the pool, that scope to be no
less than that imposed in this Act.

A governmental entity may purchase insurance or may self-insure on behalf of its
employees to insure them against any personal liability for which a governmental entity is
obligated or entitled to provide defense or indemnity under section 8112.

Any insurance purchased by the State under this section must be purchased through
the Department of Administrative and Financial Services, Risk Management Division.



