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MAINE STATE HOUSING AUTHORITY

CHAPTER 13    Allocation of State Ceiling for Housing-Related Bonds

Summary:  This rule revises the Federal formula for allocating that portion of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order for housing-related bonds and establishes policies and procedures with respect to allocation and carryforward designations.

1.
Definitions:


A.
"Authority" means the Maine State Housing Authority.


B.
"Carryforward purpose" means any of the purposes listed in Section 146(f)(5) of the Internal Revenue Code of 1986 as amended.


C.
"Federal formula" means the formula or formulas for allocation of the state ceiling now or hereafter established under the United States Code, Title 26.


D.
"Form 8038" means United States Internal Revenue Service Form 8038.


E.
"Local issuers" means all cities and towns in the State of Maine and any local housing authorities to the extent they are authorized by statute to issue housing bonds.


F.
"Other issuers" means state agencies, other than the Authority, authorized by statute to issue residential rental project bonds.


G.
"Qualified mortgage bonds" means obligations defined in Section 143 of the Internal Revenue Code of 1986 as amended.


H.
"Residential rental project" means a project which satisfies the definition of qualified residential rental project in Section 142 of the Internal Revenue Code of 1986 as amended.


I.
"Residential rental project bonds" means obligations defined as exempt facility bonds for qualified residential rental projects in Section 142 of the Internal Revenue Code of 1986 as amended.


J.
"State ceiling" means the annual dollar volume cap on the issuance of tax-exempt bonds imposed on the state by Federal law.


2.
State Allocation System.  In lieu of the Federal formula, that portion of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order shall be allocated to issuers of residential rental project bonds, qualified mortgage bonds and carryforward purposes as provided in this rule.

3.
Categorical Reservations. That portion of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order shall be reserved as follows:


A.
Separate reservations shall be made for qualified mortgage bonds and residential rental project bonds in amounts and until such dates as are determined by the Authority based on the following conditions:



i.
The relative need for single family and rental housing in the State.



ii.
The economic, market, and other factors affecting the feasibility of rental housing projects and the financing of single family housing including, without limitation; interest rates, the state of the economy, the level of unemployment, the sufficiency of markets, and legal constraints.



iii.
The historic levels of qualified mortgage bonds and residential rental project bonds issued in the State.  Consideration will be given to the amount of carryforward authority allocated to each category in prior years.



iv.
The ability to fully use the reservation within the applicable time constraints.



v.
With respect to the date the reservations will lapse, the date or dates set by applicable law or Executive Order as the date when reservations lapse or are repooled and reallocated.



The determination as to the reservations for qualified mortgage bonds and residential rental project bonds shall be made on or before January 31 of each year after public hearing and thereafter as may be necessitated by additional allocations of the state ceiling pursuant to applicable law or Executive Order.


B.
The portions reserved for residential rental project bonds and qualified mortgage bonds pursuant to A. above shall be reserved separately for the Authority, local issuers and, as applicable, other issuers in amounts and until such dates as are determined by the Authority after consideration of the following:



i.
The ability of issuers to satisfy the identified need for the applicable type of housing in the State.



ii.
The historic relationship between the amount of residential rental project bonds or qualified mortgage bonds issued by the Authority, local issuers and other issuers.



iii.
The ability to fully use the reservation within the applicable time constraints.



iv.
With respect to the date the reservations will lapse, the date or dates set by applicable law or Executive Order as the date when reservations lapse or are repooled and reallocated.



The determinations as to the reservations shall be made on or before January 31 of each year after public hearing and thereafter as may be necessitated by additional allocations of the state ceiling pursuant to applicable law or Executive Order.


C.
During the period from the dates the reservations established pursuant to A. and B. above lapse through December 31 of each year unused reservations and unallocated portions of the state ceiling which has been allocated to the Authority pursuant to applicable law or Executive Order shall be repooled and reallocated by the Authority, based on the above-referenced criteria, for reservations for bonds to be issued prior to December 31 of that year or allocated for carryforward purposes pursuant to section 8.

4.
Restrictions on Allocations.  


A.
With respect to residential rental project bonds, no allocation shall be made for projects or bond issues which would be able to proceed without tax-exempt financing.  In determining whether or not a project could proceed without tax-exempt financing, the Authority shall require an affidavit from a representative of the applicant that the project could not achieve the projected rent levels with conventional financing and shall also require a statement from the applicant's lender or bond purchaser.  The Authority may consider such other evidence, including an applicant's financial statements and projections, as may be necessary to determine whether the project is viable without tax-exempt financing.


B.
No allocation shall be made pursuant to this rule for bonds to be issued by the Authority for projects consisting of:



i.
Housing owned, sponsored or assisted by an institution of higher education.



ii.
Housing, the mortgage on which is insured by any federal or state program of mortgage insurance, the primary purpose of which is to assist student housing.



iii.
A nursing home or related institution licensed or subject to license by the Department of Human Services pursuant to Title 22, section 1817, except intermediate care facility group homes for the mentally retarded and persons with related conditions or the construction, substantial rehabilitation or improvement of homeless shelter facilities that may be related to an institution licensed or subject to license by the Department of Human Services pursuant to Title 22, section 1817.

5.
Specific Reservations for Residential Rental Project Bonds and Qualified Mortgage Bonds 
of Local Issuers and Other Issuers.

A.
From that portion of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order which is reserved under section 3 for local issuers or other issuers for residential rental project bonds or qualified mortgage bonds, the Authority shall issue specific reservations for projects or issues on a first come, first serve basis after considering the following: 



i.
Where applicable, a certificate of approval has been issued for the project or issue by the Authority pursuant to Chapter 12 of the Authority's rules.  A certificate of approval issued by the Finance Authority of Maine prior to March 1, 1986 pursuant to 10 MRSA§ 1041 et seq. or 10 MRSA §1061 et seq., as applicable, which is still valid may be relied upon for satisfaction of this requirement.



ii.
Existence of an inducement resolution or other official action of the issuer.



iii.
For residential rental project bonds, the overall feasibility of the project being able to support the bond issue considering market conditions, identified demand for the number and type of units at the proposed rent levels and the capacity of the developer.



iv.
For qualified mortgage bonds, the overall feasibility of the program being able to support the bond issue considering market conditions, availability of eligible residences and program participants and the capacity of the issuer.


B.
The Authority may require such information and certification from each applicant as it deems necessary or desirable in order to verify or determine the applicability of each criteria to each project or issue.


C.
Projects or issues will receive reservations of the state ceiling to the extent of the state ceiling for residential rental project bonds or qualified mortgage bonds then available for local issuers or other issuers as applicable.  Reservations for particular projects or issues shall lapse on the earlier of:



i.
The date which is 90 days from the date of the reservation.



ii.
The date subsequent to the reservation established by applicable Executive Order as the date when reservations lapse or are repooled and reallocated.



iii.
The date established pursuant to section 3 as the date when reservations lapse.



iv.
The date on which the reservation is voluntarily given up for reallocation.

6.
Allocation for Residential Rental Project Bonds of the Authority.

That portion of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order which is reserved under section 3 for the Authority for residential rental project bonds is allocated to the Authority for issuance of bonds for residential rental projects selected by the Authority after considering the following:


A.
The overall feasibility of the project or projects being able to support the bond issue considering market conditions, identified demand for the number and type of units at the proposed rent levels and the capacity of the developer.



B.
The existence of an inducement resolution or other official action.


7.
Notice of Issue and Allocation.


A.
Within 5 business days after the date of closing by a local issuer or other issuer of any issue of residential rental project bonds or qualified mortgage bonds, the issuer shall cause the Authority to receive the following:



i.
A copy of Form 8038 completed and signed on behalf of issuer.



ii.
Certification of bond counsel to the issuer of the date on which the bonds were closed, issued and delivered and bond proceeds were paid over by the bond purchasers.



iii.
Certification of bond counsel to the issuer that the bonds are exempt from Federal income tax conditioned upon receipt of an allocation of the state ceiling.


B.
With respect to any issue of residential rental project bonds or qualified mortgage bonds for which the Authority has issued a reservation pursuant to section 5 which is in effect on the date of receipt by the Authority of documents required pursuant to subsection A, the Authority will, by written notice, allocate to the issuer an amount of the state ceiling allocated to the Authority pursuant to applicable law or Executive Order equal to the lesser of (i) the amount of such bond issue or (ii) the amount set forth in such reservation.

8.
Carryforward Purposes.


A.
To the extent that the state ceiling allocated to the Authority pursuant to applicable law or Executive Order is not fully used in any one calendar year, allocation of state ceiling amounts to carryforward purposes may be made for projects or uses eligible for a carryforward allocation.  Applications for carryforward elections must be provided to the Authority on or before December 15 of each year.


B
That portion of the state ceiling eligible for carryforward purposes will be allocated between qualified mortgage bonds and residential rental project bonds and among eligible issuers based on the conditions referenced in subsections A. and B. of section  3 above.

9.
Implementation.  The Director of the Authority shall make all decisions and take all action necessary to implement this rule.  Such action of the Director shall constitute final agency action.

10.
Applicable Law.  Any provision of Federal or state law shall take precedence over this rule in the event of an inconsistency.

BASIS STATEMENT:  This rule establishes the process, pursuant to 30 MRSA §4651(14), for allocating that portion of the state ceiling on tax-exempt bonds which has been allocated to the Authority for housing-related bonds pursuant to 10 MRSA §363.  Since proposed Federal legislation and recently enacted State legislation has resulted in the inability of issuers in the State to issue housing-related bonds until a rule is in place establishing a system for allocating the state ceiling on such bonds the Authority has adopted this rule by emergency enactment.


A number of comments were received in writing and at the public hearing held on May 29, 1986 addressing two issues.  First, the Finance Authority of Maine (FAME), although restricted by statute, retains a limited authority to issue residential rental project bonds.  The rule as drafted did not provide for allocation of the state ceiling other than to the Authority and municipalities.  This has been corrected by adding a definition of other issuers in Section 1(F). Second, the requirement of a certificate of approval in Section 8(A)(i) did not recognize a certificate previously issued by FAME pursuant to its statutory authority.  This has been corrected by an amendment to Section 8(A)(i).

AUTHORITY:  30 M.R.S.A. §4651(1); 30 M.R.S.A. §4651(14)

EFFECTIVE DATE:  June 16, 1986


Passage by Congress of the Tax Reform Act of 1986 has made a number of changes in the federal law affecting the bond allocation process.  By rulemaking, the Authority is amending its rule to conform to the new federal law and to make other technical modifications and corrections.


All references to House of Representatives Bill 3838 have been replaced with the new section references of the Internal Revenue Code of 1986.


All references to qualified 501(c)(3) bonds have been deleted since the final act deleted these bonds from the state ceiling requirements.


All provisions to the 1986 allocation scheme have been deleted since they are no longer applicable.


The category of municipal issuer has been changed to local issuer to incorporate local housing authorities.  Historically, local housing bond issues have been done by municipalities rather than local housing authorities.  Recently, some local housing authorities have been exploring the possibility of issuing bonds and through the Maine Association of Local Housing Authority Directors have asked that the municipal issuer category be expanded to leave open this possibility.


No comments were received during the comment period.

AUTHORITY: 30 M.R.S.A. §4651(1); 30 M.R.S.A. §4651(14)

EFFECTIVE DATE:  May 25, 1987

EFFECTIVE DATE (ELECTRONIC CONVERSION):
May 8, 1996
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