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90-351

WORKERS' COMPENSATION BOARD

Chapter 12:
FORMAL HEARINGS

This chapter sets forth the procedure of the parties in preparation for attendance at formal hearings.

§ 1.

1.
Petitions and other notifications of disputes shall be filed with the Board's Central Office in Augusta, Maine.


2.
Except as specifically provided in 39-A M.R.S.A. §101 et seq. or in these rules, any party opposing a motion shall file a response not later than 7 days after the filing of the motion.

§ 2.


In all petitions for payment or reimbursement of medical bills, itemized bills must be filed with the petition and made a part thereof.

§ 3.


1.
All parties shall be prepared and ready for hearing. When the petitioning party is unprepared, the matter will be dismissed by order of the Board.


2.
The Board, on its own motion, after notice to the parties, and in the absence of a showing of good cause to the contrary, shall dismiss an action for want of prosecution at any time more than two years after the last docket entry showing any action taken therein by the petitioning party. Such dismissal shall operate as an adjudication upon the merits.

§ 4.
Continuances
1.
Continuances must be requested in writing at least 14 days before the date of the scheduled hearing or conference. Shorter notice will be allowed only for sudden emergencies or other exceptional circumstances, but in all cases a request for a continuance shall be filed as soon as reasonably possible.


2.
A request for a continuance must indicate the reason(s) for the request and whether the opposing party or parties object to the request.


3.
In granting or denying a request for a continuance, the Hearing Officer shall consider whether the employee is working and whether weekly benefits are being paid.


4.
A request for a continuance that does not comply with this part will be automatically denied.


5.
Parties cannot assume a continuance has been granted until so notified by the Board.

§ 5.


Proposed findings of fact and conclusions of law shall be filed by an interested party within 15 days following the filing of a motion for additional findings filed pursuant to 39-A M.R.S.A. §318. Failure by the moving party to file such proposed findings timely may be grounds for a written order of the Hearing Officer dismissing the motion.

§ 6.
Lump Sum Settlements; Record of Proceedings


1.
Proceedings held to approve a settlement pursuant to 39-A M.R.S.A. §352 shall be recorded and become a part of the official record of the case.


2.
A.
Hearing Officers are authorized by the Board to conduct hearings and issue decisions on the approval of lump sum settlements pursuant to 39-A M.R.S.A. §352.



B.
When making findings pursuant to 39-A M.R.S.A. §352(3)(A) relating to the release of an employer's liability for future medical expenses, Hearing Officers shall make a determination regarding expected future medical costs related to the injury.

§ 7.

Unless otherwise provided or indicated, the dismissal of any petition shall be without prejudice.

§ 8.

The Hearing Officer presiding at the hearing may appoint an interpreter, including an interpreter for the deaf. Interpreters shall be appropriately sworn.

§ 9.
Conferences


1.
Unrepresented parties should not fill out the Joint Scheduling Memo form as described in Rule 12.13. They will be called in for a conference with the opposing parties before a hearing date is set. The Joint Scheduling Memo form will be filled out at the conference with the Hearing Officer and the hearing will be held on a different day.


2.
When all parties are represented, cases will not be set for an initial formal conference but the parties will be required to complete a Joint Scheduling Memo as described in Rule 12.13.


3.
Conferences will be held in cases where both parties are represented only if both parties request a conference or if the Hearing Officer sets a conference on a motion of a party made for good cause and not for purposes of delay. Hearing Officers, when ruling if a conference should be held despite opposition by the petitioning party shall consider the impact on the petitioning party of further delay.

§ 10.
Formal Hearings


1.
Each case will be scheduled for a formal hearing as soon as practicable, depending on the time required as set forth in the Joint Scheduling Memo. If no time requirements are indicated by the parties, the Hearing Officer will assume that the combined testimony of all witnesses will take no longer than 30 minutes. The Hearing Officer will have ultimate control over the length of each hearing. The time allotted for the hearing in each case will be strictly enforced.


2.
Any party seeking additional hearings must make a timely motion with the Hearing Officer setting forth specifically the reasons that an additional formal hearing is needed. Said motion shall also recite whether or not weekly benefits are being paid either under a compensation payment scheme or without prejudice and the amount of the weekly payment. An additional hearing will be allowed only if the Hearing Officer finds such hearing is necessary and that the need for the additional hearing did not arise because of the lack of timely and adequate preparation by the party seeking an additional hearing. In granting or denying a request for an additional hearing, the Hearing Officer shall also consider whether or not weekly benefits are being paid or will be paid without prejudice if an additional hearing is ordered.



In the event that both parties request an additional hearing, it shall be granted unless the Hearing Officer denies it for good and sufficient cause.

§ 11.
Close of Evidence and Position Papers


1.
Evidence will typically close in all cases at the testimonial hearing unless an additional hearing is granted under Section 10 of these rules. The parties may, with the consent of the Hearing Officer submit stipulations and documentary (including prescheduled medical depositions as provided in Section 15 of this rule) or tangible evidence to the Hearing Officer within a reasonable time after the close of testimonial evidence.


2.
In lieu of position papers, oral arguments at the close of the final hearing are encouraged. If position papers are necessary, they must be submitted within 2 weeks of hearing or simultaneous with the close of evidence, absent exceptional circumstances. Additional time will be allowed only with express authorization of the Hearing Officer.

§ 12.
Sanctions


Parties in violation of these rules may be subject to sanctions, following reasonable opportunity to be heard, including dismissal of pending petitions, granting relief requested in the petitions, exclusion of evidence, and such other temporary relief as the Hearing Officer may order. Such temporary relief may include payment or discontinuance of weekly benefits without prejudice until such time as the violating party comes into compliance or a final decision is issued.

§ 13.
The Joint Scheduling Memo


Subject to the provisions of Section 9.1 no action will be taken on any petition until a Joint Scheduling Memo has been filed. Upon timely request from any party and for good cause shown, the Hearing Officer may hold a conference if necessary.


1.
The parties or their representatives must confer and prepare a Joint Scheduling Memo to be filed with the Board as provided in this part. The petitioning party must file the Joint Scheduling Memo within 45 days after mediation or the filing of a petition, whichever is later.


2.
The Joint Scheduling Memo must faithfully reflect the representations of the parties and include, at a minimum, the following:



A.
The names of all witnesses the parties will call and the amount of time required for the testimony of each witness, including direct and cross-examination;



B.
The total amount of time required for the hearing;



C.
Affirmative defenses; and



D.
Whether or not a Section 312 examination has been or will be requested.


3.
Any affirmative defenses must be raised in the Joint Scheduling Memo or will be deemed waived.


4.
If the Joint Scheduling Memo is not received in a timely fashion, the Hearing Officer may dismiss the pending petitions.


5.
The Joint Scheduling Memo must be filed in the appropriate regional office and not in the Augusta Central Office. Any objection to the memo shall be filed within 10 days of its submission.


6.
The case may be scheduled for hearing as soon as the Joint Scheduling Memo is received.


7.
A sample Joint Scheduling Memo form is included in Appendix I.

§ 14.
Work Search, Labor Market and Surveillance Evidence


In cases in which work search, labor market or surveillance evidence is relevant, the parties must abide by the time limits established in this rule.


1.
Within 30 days after mediation or the filing of a petition, whichever is later, the employee must provide the employer with any work search or labor market evidence that the employee intends to introduce into evidence.


2.
Within 21 days after receipt of this information, the employer must provide the employee with any labor market evidence that the employer intends to introduce into evidence.


3.
The employer must turn over all surveillance information to the employee. Existing surveillance information must be turned over within 14 days after the employer receives information from the employee under Appendix II, subsection 1 of this rule and Rule 12.15(1). Surveillance information obtained after the submission of the Joint Scheduling Memo must be turned over within 14 days after the employer receives it, in any event at least 7 days before the hearing.


4.
The employer's requirement to turn all surveillance evidence and information over to the employee may be stayed upon a timely motion to and Order by the Executive Director or his/her designee if he/she find from a review of the employee provided information and the surveillance reports and evidence that the surveillance evidence gives rise to significant inconsistencies. The motion need not be copied to the employee or the employee's representative but the cover letter accompanying such motion must be copied to the other side and to the presiding Hearing Officer. In such case, the Executive Director or his/her designee may permit deferral of the provision by the employer to the employee of surveillance information until immediately after the employee's sworn testimony. The review of the motion must be completed by the Executive Director or his/her designee within 14 days of receipt of the motion.


5.
Should the Executive Director or his/her designee permit deferral of the exchange of surveillance information, the employee's sworn testimony may be taken by deposition pursuant to Rule 12.15 or at formal hearing. Depositions taken under this subsection may be limited by the Hearing Officer in scope, time, and place.


6.
At least 7 days before the hearing, the employee must provide an update on any additional work search or labor market evidence that he or she intends to introduce into evidence.

§ 15.
Exchange of Information


1.
The parties must provide the information required in the exchange of information form found in Appendix II of these rules, when relevant, within 30 days after mediation or the filing of a petition, whichever is later, and then on a continuing basis. The information must be sworn to by a party if that party is represented by counsel, the signature of counsel constitutes his/her representation that after due inquiry he/she believes the information to be accurate and complete. If a party, in good faith, needs relevant information not covered in the questions contained in the exchange of information form, that party may ask not more than 3 additional non-complex questions of reasonable length, subject to objection by the opposing parties and review by the Board. The three additional questions shall not constitute follow-up questions to information already received. Subject to the limitations set forth in this rule, other exchanges of information may be had by agreement.


2.
Discovery motions will be decided without a hearing unless a party requests a hearing and the Hearing Officer determines that such a hearing is necessary. All discovery motions must be filed in the appropriate local regional office. The Board will assume that the opponent objects to the requested discovery. Parties seeking to file specific objections to requested discovery must file such objections within 5 business days of receipt of the motion.


3.
Only essential witnesses may be deposed. These depositions may be taken by agreement or by Motion pursuant to subsection 2. Depositions of unrepresented employees may not be used at any subsequent proceeding, either for purposes of impeachment or in lieu of testimony unless the Board orders otherwise in advance of the deposition.


4.
Depositions of experts must be scheduled before the testimonial hearing and must be completed within 45 days after the hearing. Additional time will only be allowed on written motion to the Hearing Officer. At the hearing, the parties must tell the Board the date of any depositions that have been scheduled but are not yet available.

§ 16.
Exhibits


1.
The parties must mark exhibits by number and date of hearing and exchange those exhibits before the time for which the hearing is scheduled.


2.
All medical records and reports must be introduced together as a single, indexed exhibit at the hearing or at a conference. The reports and records must be either in chronological order or grouped together by health care provider.


3.
Exhibits to which there is an objection must be marked separately.


4.
Violation of this rule may result in the exclusions of the exhibit from evidence.

§ 17.
Alternative Procedures or Timeframes


The requirements or timeframes set forth in these rules may be altered by a Hearing Officer upon notice to the parties and for good cause. In determining whether there is good cause to order alternative procedures or time frames, the Hearing Officer may consider the relative efficiency of alternative procedures, fairness to the parties, and the needs of unrepresented parties.

§ 18.
Limited Authorization for the Release of Certain Written Medical Information


1.
In the event that the employer/insurer contends that the medical records and information, pre-existing and subsequent to the workplace injury, for which claim is being made are relevant for determination of compensability and disability, it shall obtain from the employee and the employee is obliged to within 14 calendar days execute a limited authorization for focused written medical records only employing the form set forth in Appendix III.


2.
In the event that the employer/insurer contends that medical or counseling records related to psychological matters, substance abuse, or sexually transmitted disease matters are relevant to issues in the workers’ compensation case, it may obtain such specific additional medical and other information as agreed upon among represented parties. In all other cases, specific additional medical and other information shall be requested on written motion to the Hearing Officer showing the need for the information. The Hearing Officer may authorize the release of this information subject to appropriate terms and conditions as to reasonable protection of confidentiality.

§ 19.
Disposition of Evidence


1.
When no appeal has been filed with the Appellate Division or the Board from a Hearing Officer's decision or findings of fact and conclusions of law, or with the Law Court for an Appellate Division or Board decision, all evidence submitted by the parties and all transcripts of proceedings in the matter may be destroyed by the Board 60 (sixty) days after the expiration of the time for appeal set forth in 39-A M.R.S.A. §321-B or §322. Parties wishing the return of that evidence or those transcripts must request such return in writing and enclose a postage pre-paid envelope or schedule a time to pick up the file materials. This rule applies to all cases decided by the former Commission and the Board. Evidence and transcripts in cases that are appealed to the Law Court may be destroyed 60 (sixty) days after the Law Court denies appellate review or issues an opinion. This rule must be executed in accordance with 5 M.R.S.A. §95(9).


2.
The Board shall clearly note the anticipated time of file destruction on all decrees findings of fact and conclusions of law, and Appellate Division decisions issued after the effective date of this rule.


3.
The Board shall preserve audio tapes and electronic recordings of hearings for 6 (six) years from the date on which the testimony was presented, with the following exception: the Board shall preserve audio tapes and electronic recordings of lump sum settlement conferences indefinitely.
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Appendix I









__________________________









Hearing Officer

STATE OF MAINE

WORKERS’ COMPENSATION BOARD

_______________________________


__________________________









DOI



v.









__________________________









SSN

_______________________________

JOINT SCHEDULING MEMORANDUM

1.
Name of each witness to be called to testify and the amount of time required for each witness’ testimony:


Employee:




Employer:

2.
Total amount of time required for hearing in ¼ hours: _____________.

3.
Affirmative defenses:

4.
Section 312 examination:
 No
When:



 Yes

I represent that I have conferred with opposing parties or their representatives in preparation of this Joint Scheduling Memo and they agree with the contents except as follows:

Dated:






________________________________








Petitioner or Petitioner’s Representative
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APPENDIX II
EXCHANGE OF INFORMATION FORM

Information the Employee Must Supply to the Employer

(Please respond to all questions that are relevant to the pending proceeding.)

Write on separate sheets of paper the following information in your own words. Make your answers as complete as you can and send them to the employer/insurance carrier.

1.
Give your full name, age, and your level of education/training.

2.
Describe the injury: the nature of the injury, how and when it happened, when you realized that the injury result from your work, who at work you told about the injury, and when you told that person.

3.
Tell whether you have worked since the injury and, if so, when, where, and how much you earned.

4.
Describe the medical treatment that you have received as a result of your work injury including the names and addresses of doctors, hospitals, and other health care providers you have seen because of this work injury.

5.
Tell whether you ever injured the same body part before you injured it at work.


Tell whether you suffered any earlier injuries to any other parts of the body that have affected the part of your body that you injured at work. Tell whether you had any other medical conditions before you were injured at work.


If you have suffered any earlier injuries, or have any pre-existing medical conditions, you must write down when and how each earlier injured happened and the names and addresses of doctors and hospitals and any other health care providers that you saw because of that earlier injury or because of the earlier medical condition. You must also put down when the injury happened and how long you were treated for it.

6.
State all periods of time during which you were or are either partially or totally unable to work since your injury.

7.
Please state what your average weekly wage was when you were injured: how much did you earn each week?

8.
Please tell whether you have any vocational training of any sort and please describe all jobs you have had, when you had them, and what your duties were, since you left school.

9.
State whether you are asking to be reinstated to the job you were working at when you were injured or to another job for the same employer.

10.
Please list all of your witnesses and give a short summary of their testimony.

11.
Tell whether you have suffered any injuries since the date you say you were injured at work. If you have, you must write down when and how each injury happened and give the names and addresses of doctors and hospitals and any other health care providers that you saw because of those injuries.

12.
Provide a brief description of your regular daily activities.

13.
Tell whether you have engaged in any sports, recreational or home maintenance activities since you were injured at work. If you have, tell what sports or activities and when you took part in them.

EXCHANGE OF INFORMATION FORM

Information Employer/Insurance Carrier

Must Supply to the Employee

(Please respond to all questions that are

relevant to the pending proceeding.)

1.
Supply any information you have about work available at the present time within the employee's limitations and within a reasonable distance from the employee's residence. State whether you have offered the employee his or her old position back or whether you have offered reinstatement to another position.

2.
If you have offered to reinstate the employee to a position other than the employee's former position, state the title, duties and physical requirements of the new position.

3.
State whether there are any jobs vacant at your establishment. If there are vacancies, please describe the job(s) and attach a copy of the job description. For each job you contend is unsuitable, explain why.

4.
State whether the employer agrees that the employee has physical and/or mental limitations and the basis for your response. State whether the employer agrees that these limitations are related to the employee's work injury that is the subject of this claim and give the basis for your response.

5.
State whether the employer has any evidence that the employee's reports of limitations or other history given to any person in this case is inaccurate and state the basis for that contention. Provide relevant documentary and written information.

6.
Supply all relevant wage information including a wage statement and complete fringe benefit information. State what the employee's average weekly wage was at the time of the injury and supply wage statements for comparable employees if the petitioning employee was employed by you for less than 6 (six) months.

7.
Supply a copy of the employee's personnel file.

8.
State the legal name of your business, the number of employees it employs, and the nature of your operation.

9.
List your witnesses and give a summary of their testimony.

10.
Give the name(s) and the position(s) of the person(s) supplying this information.
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Appendix III
CERTIFICATE AUTHORIZING WRITTEN RELEASE

OF LIMITED MEDICAL / HEALTH CARE INFORMATION

STATE OF MAINE

WORKERS'COMPENSATION BOARD

Notice to employer/insurer:  This is the ONLY form authorized by the State of Maine Workers' Compensation Board for the release of protected medical/health care information. This form may NOT be altered. Abuses of this form will be referred to the Workers’ Compensation Abuse Investigation Unit.

To be completed by employer/insurer:

This authorization is for use or disclosure of protected health information pertaining to:

Name: 

Date of injury:

Date of Birth: 

SSN (last 4 digits): XXX-XX-

List body parts and/or conditions that employer/insurer contends are relevant for determination of compensability and disability:

________________________________________________________________________  

Notice to employee:  The employer/insurer contends that the medical records and information, pre-existing and/or subsequent to your claimed workplace injury are relevant for determination of compensability and disability. You have 14 days from receipt of this certificate to complete and return it to the employer/insurer.  

This form does NOT allow your health care provider(s) to discuss your health care information with anyone nor does it allow for the release of records related to psychological matters, substance abuse, HIV, or sexually transmitted diseases.

In the event that the employer/insurer contends that medical or counseling records related to psychological matters, substance abuse, HIV, or sexually transmitted disease matters are relevant to issues in the workers’ compensation case, it may obtain such specific additional medical and other information as agreed upon among represented parties. In all other cases, specific additional medical and other information may be requested on written motion to the Hearing Officer showing the need for the information. The Hearing Officer may authorize the release of this information subject to appropriate terms and conditions as to reasonable protection of confidentiality.

The State of Maine provides equal opportunity in employment and programs. Auxiliary aids and services are available to individuals with disabilities upon request. For assistance with this form, contact the ADA Coordinator at the Maine Workers’ Compensation Board. Telephone: (888) 801-9087 or TTY 711.
To be completed by employee:

I hereby authorize the employer/insurer, or its authorized representative to obtain from any health care provider, any written information which is or has been prepared in connection with my examination or treatment regardless of date which relates to the following body parts and/or conditions:

________________________________________________________________________ 

(List body parts and/or conditions from those identified above that are agreed to)

I understand that I may choose not to complete this form or withdraw my authorization at any time, however doing so may result in a loss of or reduction in entitlement to workers’ compensation benefits. This certificate of authorization remains valid and must be honored for as long as I continue to make any claim for compensation, any compensation payment scheme remains in effect, or I receive compensation. This certificate of authorization does NOT permit the release of any information regarding body parts and/or conditions not listed by me, nor does it permit the release of any psychological, substance abuse, HIV, or sexually transmitted disease treatment, testing, or counseling records. This certificate of authorization does NOT authorize oral communication with or by any health care provider.

SIGNATURE:








DATE:
Mailing Address:
City:
State:
Zip:
Legal Representative’s Name and address (if any):

Notice to Health Care Provider: Authorization is not required from the employee or the employee’s representative for the release of medical information pertaining to a claimed workers’ compensation injury or disease regardless of whether the claimed injury or disease is denied.

A copy of this HIPAA-compliant release allows you to disclose health information regarding the health records related to the body part(s) and/or conditions listed by the employee. If you send records to the employer/insurer, you must also send copies to the claimant’s legal representative listed above (if no legal representative is listed, copies must be sent to the claimant. Health care providers who release records must do so in accordance with applicable state and federal law.

Copies must be furnished within 10 business days from receipt of a properly completed form. The maximum fee for copies shall be $5 for the first page and 45¢ for each additional page, up to a maximum of $250.00. The copying charge shall be paid by the party requesting the records.
The State of Maine provides equal opportunity in employment and programs. Auxiliary aids and services are available to individuals with disabilities upon request. For assistance with this form, contact the ADA Coordinator at the Maine Workers’ Compensation Board. Telephone: (888) 801-9087 or TTY 711.

WCB-220 (eff. 1/1/15)
