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DEPARTMENT OF EDUCATION

Chapter 129

RIGHTS AND RESPONSIBILITIES OF EDUCATORS AND PUPILS

SUMMARY: This Chapter contains guidelines for problems relating to privileged communication for school counselors, reporting child abuse and neglect, student educational records, and pupils rights for school attendance.

Section 1. Privileged Communication for School Counselors


A.
INTRODUCTION



The 106th Legislature passed and Governor Kenneth Curtis signed into law on June 8, 1973, An Act to Establish Privileged Communication for School Counselors.  Public Laws 1973, Chapter 484, will become effective October 3, 1973.


B.
DEFINITIONS



1.
Definition of Counselor A school counselor shall be defined as any person who is employed as a school counselor in a school setting, and who is certified as a school counselor by the Maine State Department of Education or possesses a minimum of a Masters' Degree in Guidance and Counseling. (Chapter 484).



2. 
Client Defined - A client shall be defined as any person who has actively sought or is in the process of seeking professional help from said counselor. (Chapter 484)



3.
Privileged Communications - Such a communication is a communication made to a school counselor, in a professional confidence, which he is not permitted to divulge; otherwise called a "confidential communication."



4.
Exceptions to Privileged Communications - The privileged communication granted by the Maine Statute is one which does allow revelations of communications under certain conditions.  Admittedly, the conditions are narrow.  The last paragraph of the statute states:




"In the event that the counselee or client's condition is such as to require others to assume responsibility for him, or when there is clear and imminent danger to the counselee or client or to others, the counselor is expected to report this fact to an appropriate responsible authority or take such other emergency measures as the situation demands."




a.
There appear to be three conditions under which a counselor may reveal confidential information:





i.
The counselee or client's condition is such as to require others to assume responsibility for him, or





ii.
When there is clear and imminent danger to the counselee or client, or





iii. 
When there is clear and imminent danger to others.




b.
In any of these three situations listed in paragraph "a" the counselor:





i.
Is expected to report the fact to an appropriate responsible authority, or





ii.
Take such other emergency measures as the situation demands.  In short, a counselor is not to reveal anything talked about with a student, except in those judgment cases where the counselor believes that immediate action is necessary to prevent the student or someone else from suffering danger from a present dangerous situation.  The counselor is then allowed to report to an appropriate responsible authority which could be a higher school authority, parents, physician, police or whomever the counselor deems appropriate.

STATUTORY AUTHORITY FOR SECTION 1:  20 MRSA § 206

EFFECTIVE DATE:  September 20, 1973

EFFECTIVE DATE (ELECTRONIC CONVERSION):  May 19, 1996

Section 2. Student Education Records


A.
INTRODUCTION



The Office of the Secretary, U.S. Department Of Health, Education, and Welfare, has published its final rules and regulations (Federal Register, Vol. 41, No. 118, pp. 24662-24675, Thursday, June 17, 1976) regarding the privacy rights of parents and students under the "Family Educational Rights and Privacy Act of 1974" (PL 93-380).  These rules and regulations outline what must be done by every school system in order to comply with Maine and federal law.


B.
PURPOSE



The purpose of the law and these regulations is to protect the privacy of parents and students through fair information practices.  The scope of the law and these regulations includes any and all educational agencies or institutions which receive funds, directly or indirectly (e.g. through their students), made available under any federal program for which the U.S. Commissioner of Education has administrative responsibility.  The law and regulations also cover all education records which contain personally identifiable information directly related to a student and maintained by an educational agency or institution (or by a party acting for them), except as specifically excluded.


C.
RESPONSIBILITY



The basic responsibility of all educational agencies or institutions covered by the law is to formulate and adopt a policy consistent with, at least, the minimum requirements of the law and regulations.  This policy shall outline procedures for the following:



1.
Informing parents and eligible students of their rights under the law through an annual notification.



2.
Permitting parents and eligible students to inspect and review the education records of students in accordance with the law (the policy shall include the following:




a.
A statement of procedures to be followed by those who request to inspect the education records of a student;




b.
with an understanding that it may not deny access to an education record, a description of the circumstances in which the agency or Institution feels it has a legitimate cause to deny a request for a copy of such records;




c.
a schedule of fees for copies; and




d.
a listing of the types and locations of education records maintained and the titles and addresses of those responsible for the records).



3.
Not disclosing personally identifiable information from the education records of a student except as permitted by law.



4.
Maintaining a record of disclosures of personally identifiable information as permitted by the law, and permitting parents and eligible students to inspect that record.



5.
Providing for parents and eligible students an opportunity to seek correction of the education records of a student as permitted by the law.




This policy must be published as a written document by each educational agency or institution and must be made available to all parents and eligible students.




Further, annual notification must be sent to all parents and eligible students advising them of their rights under the law and these regulations, the locations where copies of the above-mentioned policy may be obtained, and their right to file complaints with the Family Educational Rights and Privacy Act Office concerning alleged failures to comply with the law.  The determination of the means to be used in making this notification is to be made by each educational agency or institution.  Finally, agencies and institutions will provide for the need to effectively notify parents and eligible students identified as having a primary or home language other than English.

STATUTORY AUTHORITY FOR SECTION 2:  20 MRSA § 805

EFFECTIVE DATE:  August, 1976

EFFECTIVE DATE (ELECTRONIC CONVERSION):  May 19, 1996

Section 3.  School Entrance Age


A.
INTRODUCTION



20 MRSA § 859 as last amended by PL 1975, Chapter 746 § 12-13 was further amended by the 108th Legislature.  The amendment is as follows:



"Notwithstanding the age requirements of this section, a pupil who was enrolled in a public kindergarten or in grade 1 in another state may be admitted to kindergarten or grade 1, respectively, in the administrative unit in which his parents or guardian establish their residency.  Also notwithstanding the age requirements of this section, a pupil who was enrolled in a public kindergarten in another state and was promoted to grade 1 may be admitted to grade 1 in the administrative unit in which his parents or guardian establish their residency."



Certain problems have developed related to the implementation of this amendment.


B.
DEFINITION OF THE ENROLLMENT PROCESS



Some parents move to Maine and have a child who is not of legal age to enter school.  When the child is refused admittance, the parents cite the above statute and indicate that they will return to the state from which they have come, enroll the child in school there, and then return to Maine expecting their child to be eligible for school entrance.  This action is not within the intent of the law and should not be allowed since it is merely an attempt to circumvent the statutory age requirements.  The words enrolled in mean the actual attendance of the child in school in, the state where the parents resided prior to their moving to Maine.


C.
SUMMARY



It should be pointed out that the statute under discussion is permissive in that local school officials may admit the child.  Although the child has been appropriately enrolled in a public school in another state, as explained in the previous paragraph, it still remains a local decision as to whether or not admittance will be allowed.

STATUTORY AUTHORITY FOR SECTION 3:  20 MRSA § 859

EFFECTIVE DATE FOR SECTION 3: June 1978

ACCEPTED FOR FILING:  October 27,  1978

RE-ADOPTED:  March 19, 1980

EFFECTIVE DATE (ELECTRONIC CONVERSION):  May 19, 1996

