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REQUIREMENTS FOR PROVISIONAL VOTING UNDER HAVA

 (MAINE’S CHALLENGED BALLOT PROCEDURE)

The Help America Vote Act of 2002 (HAVA) requires Maine to have a provisional voting procedure.  In section 302 (a) of HAVA, if an individual declares that s/he is a registered voter in the jurisdiction and is eligible to vote in an election for federal office, but the name of the individual does not appear on the official list of eligible voters for the voting place or an election official asserts that the individual is not eligible to vote, such individual shall be permitted to cast a provisional ballot.  The provisional ballot is a “fail-safe” requirement to protect voters from errors of the registrar (such as the removal of the voter’s name from the voting list or the failure to place the voter’s name on the voting list).  

Maine’s Current “Fail-safe” Voting Provisions:


Challenged Ballots.  Maine has had a challenged ballot procedure (a form of provisional voting) since the 1950’s.  This law has been expanded and clarified over the years.  Maine’s challenged ballot procedure satisfies the provisional voting requirement in HAVA.

Election Day Registration.  Additionally, Maine also has the ultimate fail-safe provision of Election Day registration, (with no length of residency requirement), which has been the law since 1973.  Voters whose names do not appear on the voting list of their municipality may register to vote on Election Day, and upon showing satisfactory proof of identity and residency to the registrar, will have their names added to the voting list and be allowed to cast a non-provisional (regular) ballot.  Voters who do not have satisfactory proof of identity or residency, but who assert that they are qualified to vote in the municipality by signing a completed  voter registration application, will have their names added to the voting list, but will be required to vote a provisional (challenged) ballot.

Maine’s Challenged Ballot Law and Procedures [Title 21-A §673]:

Challenged ballot defined.  A challenged ballot is a ballot cast by a voter whose eligibility to vote has been questioned during Election Day.  [Title 21-A §1(7)]
Authority to challenge.   Any voter of a municipality may challenge the right of another to vote in that municipality, if the challenger has the personal knowledge or a reasonably supported belief that an individual voter is ineligible.  The municipal clerk, registrar of voters or their deputies, also have the authority to challenge voters in the course of their voter registration and election duties.

Timing of the challenge.  The challenge must be made to the warden before the voter is given the ballot(s).  The warden stops all further check-in of voters until that challenge is completed -- additional voters in line to check in and receive their ballots must wait until the challenge certificate is completed and the challenged voter is given the challenged ballot.  Absentee ballots may be challenged in the same manner, except that the challenge must occur at the time the ballot is being processed and before it is removed from its envelope.

Continued on reverse

The challenger’s responsibilities:

1. The challenger must state the challenger’s name, address and party affiliation; the name of the voter being challenged; the reason for the challenge; and the specific source of information or personal knowledge on which the challenge is based.  This information is recorded by the warden on the Challenge Affidavit Certificate.  The challenger must take an oath before the warden affirming the truth of the challenger’s statements.


2. The challenger may only challenge for one of the reasons provided in Title 21-A §673.  Municipal election officials may challenge a ballot based on the following additional reasons:


a. A new voter, who registered to vote by mail but did not provide the proper identification before or on Election Day;

b. A voter who registered to vote in-person during the closed period or on Election Day, and did not show satisfactory proof of identity and residency to the registrar; or

c. A voter, whose name does not appear on the voting list, but who affirms that the voter is eligible to vote in the municipality.  (A completed, signed voter registration application is the voter’s affirmation.)

The warden’s responsibilities:

1. The warden should not question or attempt to evaluate whether the reason given for the challenge is true.


2. The warden declares the challenge to be void and does not proceed if the challenger:


a. Is not a registered voter in that municipality;

b. Does not know the name of the voter being challenged;

c. Does not give a reason for the challenge that is outlined in the law;

d. Does not take the oath; or   

e. Does not make the challenge before the voter has entered the voting booth.

3. If the challenger meets the requirements for a proper challenge, the warden completes the Challenge Affidavit Certificate, except for the ballot #.  The warden administers the oath to the challenger.  The warden and the challenger then sign the certificate.  The warden completes the process, by writing the secret number on the ballot (in the upper right corner of the front of the ballot) and the challenge certificate.  The warden returns the ballot to the voter, along with a copy of the attached document entitled “Information for Voters Casting a Challenged Ballot in Maine”.  The voter may then proceed to vote in the usual manner.  Refer to instructions provided in your AVS jiffy bag for how to process a challenged ballot cast on the AVS.


4. The warden completes the “List of Challenged Voters”, which is the public record of the challenge. This list is returned to the clerk along with the Return of Votes Cast after voting is completed, and must be submitted to the Elections Division with the Returns.

Counting Challenged Ballots [Title 21-A §737-A(10)]:

Challenged ballots are counted in the same manner as regular ballots.  No decision will be made on the challenge unless a recount occurs, and the challenged ballots could affect the outcome of the election.    

If you have any questions about this information, please call the Elections Division immediately at 624-7650 or 1-888-VOTESME (1-888-868-3763).
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