


MEMORANDUM

TO:	Senator Peter Bowman, Senate Chair
	Representative Sharon Anglin Treat, House Chair
	Joint Standing Committee on Insurance and Financial Services

FROM:	William N. Lund, Superintendent
	Bureau of Consumer Credit Protection
	Department of Professional and Financial Regulation

RE:	Report to Committee:  Compilation of Information Reported by Consumer Arbitration Providers

DATE:	April 1, 2009

INTRODUCTION

PL 2007, Chapter 250, titled “An Act to Enhance Fairness in Arbitration,” required providers of consumer arbitrations in this State to report, on a quarterly basis throughout calendar year 2008, specific information to the Bureau of Consumer Credit Protection.  That information included:

1)  The names of all parties;

2)  The basis of the dispute (credit card, loan or other product);

3)  Whether the consumer was the prevailing party;

4)  Whether the consumer was represented by an attorney;

5)  How long the process took;

6)  The disposition of the process;

7)	The amount of money requested for an award, and the amount (if any) granted to the prevailing party; and 

8)  The percentage of the arbitrator’s fee allocated to each party.
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The law also required the Bureau of Consumer Credit Protection to compile the information and report the results to this Committee.


SUMMARY OF FINDINGS

	Eight individual arbitrators from Maine, New Hampshire and Vermont provided information to the State regarding arbitration cases involving Maine consumers.  In addition, three large national arbitration companies provided information on Maine cases.


	Nearly 100% of the cases involved credit card debts.


	A total of 2,500 Maine cases were reported, meaning that arbitrations occur more frequently than is commonly believed.


	In the majority of cases, the creditor prevailed, although a number of cases were dismissed without disposition for reasons unreported.  


	In the small number of cases in which consumers advanced defenses, arbitrators showed a willingness to rule in the consumers’ favor.


	Consumers were represented by attorneys in less than 1% of the cases.


	The total awarded in all cases in 2008 was approximately $5 million, representing about 25% of the more than $20 million sought by creditors.



ANALYSIS


1.	Legislative history.  PL 250 was introduced as LD 1489, “An Act to Enhance Fairness in Arbitration” (attached as Exhibit 1).  Among other requirements, this 6-page bill would have  a) required arbitrators to publish, in a paper format and on the Internet, details of each arbitration case decided, including the employee’s salary (if the arbitration was an employment complaint), the number of times that a business that was a party to the arbitration had been a party to a previous arbitrative proceeding, and the arbitrator’s fees; b) prohibited arbitration clauses from restricting class actions, punitive damages or attorney’s fees; and c) prohibited arbitrations in all insurance contracts.

At the public hearing on April 24, 2007, the Department of Professional and Financial Regulation testified “Neither for nor against” the bill (testimony attached as Exhibit 2).  Staff explained that state regulators were beginning to see mandatory arbitration clauses in many 
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contracts for consumer financial services.  The Department also shared with the Committee some jurisdictional information about the Federal Arbitration Act (FAA), which preempts state laws that restrict or curtail the rights of businesses to contract with consumers for mandatory arbitration of disputes.  

Following the work session on April 27, 2007, the Committee replaced the original bill with an amendment  a) limiting the coverage of the bill to credit contracts; b) removing the substantive, limiting language found in the original bill; and c) retaining a simplified reporting requirement for arbitrators deciding cases involving Maine consumer.  The amendment was unanimously approved by the Committee and later, by the full Legislature.  The measure was signed by the Governor on June 7, 2007 (PL 250, creating a new chapter 212-B in Title 10 MRSA, is attached as Exhibit 3), and took effect September 20, 2007.


2.	Implementation plan.  In September, 2007, regulators in the Bureau of Consumer Credit Protection identified national arbitration associations as well as individual arbitration providers, and notified those parties by memo of their new reporting requirements under the law.  (A copy of the notification memo is attached as Exhibit 4.)

Soon, the Bureau began receiving reports from three national associations, as well as 8 individual arbitration providers.  The national associations are:

National Arbitration Forum
6465 Wayzata Blvd., Suite 450
Minneapolis, MN  55426

American Arbitration Association
Attention:  Gary Strathmann
One Center Plaza
Boston, MA  02108

JAMS (formerly Judicial Arbitration and Mediation Services, Inc.)
Attention:  Jay Welsh
1920 Main Street, Suite 300
Irvine, CA  92614

Individuals and firms in New England that provided arbitration services include the following:

Walter L. Pepperman, II
P.O. Box 1234
Middletown Springs, VT  05757
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Peter Dawson
6 Warren Street
P.O. Box 495
Hallowell, ME  04347

Patrick R. Bennett, Esq.
Kirkpatrick & Bennett Law Offices
P.O. Box 26
Caribou, ME  04736

Plimpton & Esposito 
1000 Sawyer Road
Cape Elizabeth, ME  04107

Michael J. Dell’Olio & Associates, LLC
51 U.S. Route One, Suite E
Scarborough, ME  04070

Parker Denaco
48 Augusta Way
Dover, NH  03820

Bernstein Shur
100 Middle Street
P.O. Box 9729
Portland, ME  04104

Douglas Thornsjo
326 Gorden Road
Readfield, ME  04355


3.	The reporting process.  Reports on the results of individual arbitration cases were delivered to the Bureau of Consumer Credit Protection beginning in April of 2008, and at the end of each subsequent quarter.  Arbitration providers differ widely in size and sophistication, and their reports differed widely, as well.  Some were transmitted electronically, on computer spreadsheets.  Others were typed and mailed or even faxed to Bureau staff.  If policy makers in other states are considering mandating reporting requirements for arbitration providers, we strongly recommend that the legislation in those states provides for uniformity of reporting, either by establishing a specific format, or by authorizing the administrator to set the parameters of the method and means of reporting.  The Maine law does not call for such uniformity, nor does it authorize the administrator to mandate a single format, with the result that a great deal of 
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manual labor was required of staff to compile the 2,500 cases from 2008 into what became a spreadsheet consisting of 143 pages of case reports.

The completeness of the reporting also varied widely, with some arbitration providers supplying all the requested categories while others left many data fields blank.  Bureau staff worked with arbitration providers over the course of 2008, with the result that compliance improved as the year progressed.  Staff resources to devote to this reporting program were limited during 2008, primarily because the increase in consumer complaints received by the Bureau, in other subject areas caused staff personnel resources to be spread very thinly.  

Staff also cross-referenced information to avoid duplication of reported cases.  Our agency received some reports from national arbitration companies and others from individual arbitrators, and staff worked hard to avoid double-counting of cases.


4.	Findings.  

A.	A large number of arbitration cases were decided involving Maine consumers in 2008, although the number is likely only a small percentage of similar cases filed in Maine courts.  

	The fact that more than 2,500 Maine consumers were involved in arbitration proceedings in 2008 would come as a surprise to most people.  By its nature, arbitration is a quiet process.  Under the contractual terms found in most arbitration clauses, the proceeding itself is confidential, and the results of that proceeding (except as is necessary to enforce a subsequent judgment in court) are confidential.  In fact, many arbitration judgments involving Mainers may not have been decided here in Maine.  Although any disputed case must be heard here in this State, consumers can be “defaulted” and rulings made against them if they are served with notice of an arbitration proceeding and they fail to respond, including failing to request that the matter be sent to a Maine arbitrator for resolution.

However, although 2,500 cases (mostly credit card collection cases, as discussed in more detail below) were decided through arbitration, that number likely pales in comparison with the number of similar cases handled more traditionally, through civil actions in District Courts or Small Claims Courts around the State.  From our assistance efforts on behalf of Maine consumers, including those who face civil collection actions as the result of unpaid credit card debt, we are aware that many, many such actions are filed each business day in courts around the State.  As a representative example, one day in January, 2009 staff attended hearings in Springvale District Court, with Judge Michael Cantara presiding.  A single collection attorney that day carried with him the files of 50 
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different debtor defendants, and he indicated that such a total was not an unusual caseload for a single day in a single court.


B.	Nearly 100% of the arbitration cases decided in 2008 involving Maine consumers resulted from alleged defaults on credit card debt.

Mandatory arbitration classes are appearing in all sorts of consumer contracts.  However, they are most prevalent in credit card contracts, especially in contracts from out of state, federally-chartered banks.  A credit card contract is “open-ended,” meaning that the terms of the contract can be changed simply and unilaterally through the process of the credit card company sending a “change in terms” notice to the consumer in the same envelope in which the monthly statement is mailed.  By continuing to use the credit card, the consumer is deemed to have agreed to be bound by the new contract provision.

A review of the 2,500 case captions from 2008 reveals that nearly 100% of the actions involved credit card debt.  However, the majority of those cases were not initiated by the original credit card banks.  Rather, they are brought by “debt buyers,” many of whom have paid between 2 cents and 5 cents per $1 of debt.  These are cases in which the consumer has allegedly defaulted (stopped paying) and the bank has attempted to collect, perhaps initially in its own name and then subsequently through a referral to a traditional third-party debt collector.  If those efforts fail, the debt is “charged off” (written off to “profit and loss” on the bank’s books, and declared as a loss for corporate income tax purposes).  Then the debt is sold for pennies on the dollar to debt buyers.

A review of the case captions makes clear the prevalence of debt buyers as plaintiffs; e.g.:  “Amalgamated Receivables, successor in interest to Tenth National Bank v. Jones”; “Giant Asset Purchase, LLC v. Smith”; “Mega-Acquisition Corp., assignee of Delaware National Bank v. Johnson,” etc.  (See two sample pages of the compiled 143-page spreadsheets, attached hereto as Exhibits 5-A and 5-B.)  Comparing cases brought directly by banks, to those in which the arbitration is being pursued by a debt buyer, reveals that between 85% and 90% of cases are bought by debt buyers, while only 10% or 15% are brought by banks.

When debt buyers purchase debt, they also purchase the terms and conditions of the bank’s contract.  Therefore, if that contract contains a mandatory arbitration clause, the debt buyer can invoke that clause and file for arbitration against the consumer.


C.  Creditors prevail in the majority (but not all) of arbitration proceedings.  

A review of the spreadsheets reveals that the moving parties (almost exclusively credit card banks or purchasers of debt resulting from credit cards) prevailed in the 
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majority of cases.  Nearly one-third of cases were dismissed, for reasons that were not reported (it may be that in many of those cases, the consumers could not be located for service of notice of the arbitration proceedings, or that they settled their case quickly upon receipt of notice.)  In cases in which an award was made, most commonly the creditors were awarded the full amounts of their requests.  In other cases, while the creditors were awarded judgment, their claims were reduced.  (From our discussions with individual arbitrators here in Maine, we know that certain ones routinely deny claims from out-of-state credit card banks for amounts they consider to represent excessive interest charges, fees or costs of collection, while other arbitrators take the position that the contract with out-of-state, national bank controls the transaction, even if its terms are inconsistent with the rules that govern in-state financial institutions.)

However, it is important to keep in mind that although credit card banks or assignees prevail in most arbitrations, this fact alone does not necessarily indicate unfairness to consumers.  The fact is that the primary alternative to arbitration (a civil action in court) also most commonly results in judgment for the plaintiff.  Although certainly there are cases in which a consumer has a valid defense to the action, it is also correct to say that most credit card cases result from a valid debt and a subsequent inability of the consumer to pay that debt.  In fact, most cases (both in arbitration and in court) are decided not after a balanced review of the bank’s allegations and the consumer’s defenses, but rather by “default,” meaning that the consumers have not responded in any manner after being notified that the claims against them are being pursued. 


D.  Consumers generally do not employ the services of defense attorneys in arbitration cases.  

A review of the reported data reveals that in less than 1% of cases, the consumer was represented by an attorney.  Various explanations for this phenomenon may exist, including that most consumers do not dispute the validity of the debts, that they do not have the funds to hire an attorney and/or that they understand that hiring such an attorney will not likely change the outcome of the case.

Comparing this trend to credit card collection actions filed in Maine courts, in our agency’s experience the vast majority of defendants sued in credit card collection actions are also not represented by counsel.


E.	In most cases reported, the creditor paid the arbitration fees.

		In the majority of cases reported to the Bureau of Consumer Credit Protection, the moving party paid 100% of the arbitration fees incurred.  That result is consistent with 
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the language found in most boilerplate mandatory arbitration clauses today; namely, that the creditor is responsible for all fees incurred up to a certain dollar amount, after which costs can be apportioned between the parties.  Since most arbitration decisions are reached quickly and by default, these dollar thresholds are likely not reached, with the result that arbitration fees are paid entirely by the credit card bank or debt buyer.


F.	Some cases in arbitration were resolved in as little as 45 days, while others took as long as 13 months.

	As part of the reporting requirements under PL 250, arbitration providers are required to indicate “filing date” and “disposition date.”  The results indicate that some cases were resolved in as few as 45 days, while others were not disposed of for more than one year.  It is likely that this wide disparity reflects variables such as a) how quickly the consumer could be located and notified; b) whether the consumer raised any defenses; and c) whether continuances were requested and granted.  It is also likely that this disparity is found in other types of dispute resolution, including civil actions in court.  We see no indication in the files that the varying time periods resulted in an advantage or disadvantage to either the credit card bank (or assignee), or to the consumer-debtor.  

NOTE:  A summary of statistical findings is attached as Exhibit 6.


	G.  Final considerations and conclusions.

	There are some facts that are now known about Maine arbitration proceedings, but there are many elements that are not yet known.  Among our findings are the following:

	At least 2,500 such proceedings involving Maine consumers were conducted in 2008, a total than is greater than most observers would estimate.


	Most consumers are unrepresented by counsel; most consumers do not prevail in the proceedings; and in most cases the creditor/moving party is awarded a large percentage of the dollar amount claimed.


	Almost all claims are the result of consumers allegedly defaulting on credit card contracts with out-of-state federally-chartered banks, and the arbitration proceedings are bought either by the banks themselves or by “debt buyers” that purchase the defaulted debt.




Report to IFS Committee:	Consumer Arbitration Providers
April 1, 2009
Page Nine


	At the same time, certain aspects of the process are unknown, including the following:

	How do the percentage of cases in which the creditor prevails, the percentage of cases in which consumers are represented by counsel, or the percentage of dollar claims requested that are awarded, compare with comparable percentages for civil cases brought in State courts?


	What happens next, once an arbitrator makes his or her decision?  In order to convert an arbitration award into a lien on property or other enforceable status, an arbitration award must be filed in court with a request that it be recognized as the equivalent of a court judgment.  How commonly is this next step pursued?


	To what extent can the State affect the arbitration process in a meaningful way?  Although it would be seemingly logical to take the position that any process affecting consumers in which the majority of consumers do not prevail, and which is confidential as to the parties and the results, must be an unfair process, it is also important to keep other factors in mind, including that:  1) the same outcomes may result from civil proceedings in court; 2) court dockets are overcrowded at the present time; 3) as a general matter “alternative dispute resolution” is a goal supported by many legal scholars; and 4) a state is not free to prohibit mandatory arbitration in consumer cases, even if its legislature were so inclined, given the preemptive provisions of the Federal Arbitration Act (FAA).



The Bureau of Consumer Credit Protection was assigned responsibility to collect data in 2008 and provide this report in 2009.  Additional resources not available to the Bureau would be required to conduct further studies of the type necessary to review all other aspects of consumer arbitrations to determine whether there is a need for (or authority to implement) protective measures.  The Bureau is a dedicated revenue agency, and each regulated industry is assessed license, compliance examination or volume fees commensurate with the costs of each industry’s regulation.  No provisions for such assessments were made a part of Chapter 250, nor were they requested or expected.  The Bureau will continue to receive data from arbitration providers, and will attempt to make that data reporting process more uniform and efficient.  However, given the fact that no proof of disparate treatment of consumers has been associated with arbitration proceedings compared to parallel approaches such as civil litigation, and given the fact that no trend of consumer complaints has come to the attention of regulators or to the Legislature, the Bureau does not recommend that it be required to provide further reports at this time.  If such a request is made in the future, the Legislature should consider whether other agencies should be directed to provide input and resources, since the Bureau does not have jurisdiction over out-of- 
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state banks or over arbitration providers, beyond the requirement that such providers report arbitration proceedings on a quarterly basis.


Bureau staff welcomes the opportunity to discuss the findings of this report with the Committee at its convenience, and staff understands that one or more arbitration-related bills may be considered by the 124th Legislature, which will also provide an opportunity to discuss and debate how mandatory arbitration clauses affect Maine consumers.













Attachments:

	LD 1489, “An Act to Enhance Fairness in Arbitration”;


	Position letter “Neither for Nor Against,”  re:  LD 1489;


	Public Law 2007, Ch. 250, enacting a new Chapter 212-B in Title 10 MRSA;


	Notification memo to arbitration providers;


5-A, 5-B)  Sample pages from 143-page spreadsheet compiling results of arbitration providers reports; and

6)  Summary of Findings

