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ADAMS, Chairman; REISHUS AND VAFIADES, Commissioners


I.
SUMMARY


In this Order, we amend certain provisions of Chapter 314 to limit the amount of financial assistance a customer can receive through the oxygen pump program and to provide financial assistance to customers who use a ventilator.  In addition, the modifications set up a funding mechanism and reimbursement guidelines for the oxygen pump and ventilator program. 
II.
BACKGROUND
Chapter 314, which became effective August 14, 2001, established a Statewide Low-Income Assistance Plan to help qualified low-income customers pay their electric bills, and mandated Low-Income Assistance Programs (LIAPs) for transmission and distribution utilities.  Chapter 314 applies to all transmission and distribution utilities in the State, except those exempt from electric restructuring pursuant to 35‑A M.R.S.A. §3202(6).
During its 2005 session, the Legislature directed the Commission to establish a program to provide financial assistance to low-income customers who, for health reasons, must use an oxygen pump for at least 8 hours a day.   35‑A M.R.S.A. §3214(5).  On March 22, 2006, the Commission issued an Order amending Chapter 314 to provide the financial assistance to low- income customers using an oxygen pump as directed by 35‑A M.R.S.A. §3214(5).  Amendments to Statewide Low Income Assistance Plan (Chapter 314), Order Adopting Amended Rule and Statement of Factual and Policy Basis, Docket No. 2005-635.

Soon after the oxygen pump program was implemented on October 1, 2006, the Commission’s Consumer Assistance Division (CAD) began receiving reports from utilities that some customers participating in the oxygen pump program who used their oxygen pump for most or all hours of the day were receiving benefits that exceeded the customer’s total monthly cost of electricity.  To ascertain the extent of the problem, the CAD issued a Bulletin to all electric transmission and distribution (T&D) utilities asking how many participants in their oxygen pump program were receiving a benefit that exceeded the customer’s total monthly electric bill.

The information provided in response to the Bulletin, confirmed that some customers were receiving benefits from the oxygen pump program that exceeded the household’s total electricity costs.  In some instances, the oxygen pump benefit exceeded the monthly KWH usage for each of the 12 months on the program by as much as 400 KWH per month.  The actual number of customers varied by utility but was as high as 36 customers in Maine Public Service’s territory.  This is problematic because the intent of the oxygen pump program is to provide qualifying customers with a credit that is equivalent to the cost of running an oxygen pump, not to subsidize their entire electric bill.
During the Spring of 2007, the Legislature amended 35-A M.R.S.A. §3214(5) to provide similar treatment of low-income customers who use ventilators as is currently provided to those who use oxygen pumps  (PL 2007, ch. 97).  During the public hearing on this bill, some utilities pointed out the problem that some customers were receiving a benefit through the oxygen pump program that exceeded the customer’s total monthly electric bill.    In a letter to the Commission dated April 3, 2007, the Chairs of the Utilities and Energy Committee expressed the Committee’s concern about overpayments under the Oxygen Program and stated their expectation that (1) the problem be addressed as soon as possible and (2) the rulemaking will result in a benefit calculation formula that limits the customer credit for an oxygen pump or ventilator to electrical usage directly associated with the medical device.  
Therefore, to address the problems described above as well as to provide financial assistance to low- income customers using ventilators, as directed in P.L. 2007, ch. 97, we adopt the rule changes as described below.
     

III.
RULEMAKING PROCESS

On May 27, 2007, the Commission issued a Notice of Rulemaking (NOR) and proposed amendments to Chapter 314 (Proposed Rule).  The NOR required that comments on the proposed revisions be filed with the Administrative Director by July 13, 2007.  No hearing on the proposed rule was held or requested.  A technical conference was held on June 28, 2007 to allow for interested persons to discuss the proposed amendments and for the Commission staff to answer any questions about the proposed amendments.   Bangor Hydro-Electric Company (BHE), Central Maine Power Company (CMP), Maine Public Service Company (MPS), and Van Buren Light and Power District (VBLP) submitted written comments on the proposed changes to the rule.

IV.
AMENDMENTS

A.  
Benefit Calculation


Currently, Section 4(K)(5)(a), of Chapter 314, requires that the cost of electricity for operating an oxygen pump be calculated by multiplying the applicable monthly kWh in Table 1 of the Rule (based on daily hours of oxygen pump use) by the appropriate price per kWh.  The “monthly kWh” figures in Table 1 were based on the use of a 750 watt oxygen pump, which is the model of pump that uses the highest amount of electricity. As we had no information on what model oxygen pumps consumers used most, we based the chart on the “highest consuming model” to ensure that every qualifying customer who uses an oxygen pump would receive a benefit that covered the entire cost of operating the pump, regardless of which model of pump the customer uses.  
To address the problem of customers receiving a credit in excess of that associated with the use of an oxygen pump or ventilator, we proposed amending  Table 1 to reflect the “average electric usage” of the all the various models of oxygen pump used by customers, rather than using the highest consuming model.  This reduced the usage from 750 watts to 350 watts.  We proposed a similar benefit structure on ventilators in new Table 2 of the Rule.  All commenters supported this change and we adopt it in the final rule.
To further ensure that customers do not receive a benefit for their oxygen pump or ventilator usage that exceeds the customer’s total electricity usage we also proposed amending the rule to include  language that prohibits such a result in Section 4(K)(5).    CMP suggested that this change was not necessary as the reduction in the usage should correct the problem and the inclusion could create an administrative burden.  We decline to eliminate this requirement.  If the utilities are correct and the change in the Table does eliminate the problem, then no harm will come from including the language in the rule.  If it does not, then the utility will have the ability to limit the credit to the usage.  
Section 4(k) explains that the Ventilator Benefit will be available beginning October 1, 2007.  We received no comments on this provision and include it in the final rule.

B. 
Ventilator Benefit


Proposed Section 1(B)(19) defines “ventilator” as equipment used to mechanically assist breathing by delivering air to the lungs, not including (Continuous 
Positive Airway Pressure (CPAP) and Bi-Level Positive Airway Pressure (Bi-Pap) 
   We have added Sections 1(B)(19)(a) and (b) to define CPAP and Bi-Pap machines.
Proposed Table 2 reflects average monthly kWh usage for ventilators.  In addition, we have added “Ventilator” to everywhere Oxygen Pump appears throughout Chapter 314.  The calculation of benefits and the administration of the program for Ventilators mirror those used for the Oxygen Pump provision of Chapter 314.  We received no comments on these provisions so adopt them in the final rule.

C. 
Reimbursement to Utility
There has been confusion regarding the process for utilities to receive reimbursement from the fund for their oxygen expenditures.  As a result, our proposed rule  modified Section 5 (D)(2) to clarify that each utility shall be reimbursed the incremental cost incurred to provide oxygen and ventilator benefits as a supplement to each utility’s apportionment amount in the subsequent LIAP year.  CMP, BHE, MPS and VPL indicated dissatisfaction with this approach as waiting a year will delay reimbursement. 
In order to meet this concerns, we have amended the following sections of the rule to allow for changes to the funding and reimbursement of the Oxygen Pump and Ventilator Program:  Subsections 5(A)(1), 5(A)(3), 5(B)(2) (new),  5(C)(2), 5(D)(2),  and 5(E)(4) (new).  The final rule allows for quarterly reimbursement of both Oxygen and Ventilator Benefits similar to the reimbursement allowed for the LIAP program. It also sets up a separate fund for the reimbursement of Oxygen Pump and Ventilator Program benefits and requires the Maine State Housing Authority (MSHA) to maintain a separate fund.  With this Order, we will require MSHA to transfer $400,000 of carryover funds from the LIAP fund to cover the expected expenditures of this program for Program Year 2006 – 2007 and 2007 – 2008.  MSHA shall reduce the amount transferred by any amounts that it has already used to reimburse the T&D utilities to date.   
Section 5(E)(4) states that funding for the Oxygen Pump and Ventilator Program will be based upon the spending for the last completed program year and will be set by Commission order.  The assessment will be based on the percentage of residential customers residing in each utility’s service territory.  In order for MSHA to have the funds available for the quarterly reimbursement of funds expended in this program, we require that the utilities remit funds to MSHA by October 7 of each program year.  This should address concerns about delayed reimbursement.


D.  
Eligibility


We proposed language in Section 4(K)(3) to clarify that a customer can only receive an oxygen or ventilator benefit once during a LIAP year. Consequently, if a customer receives a benefit from one utility and then moves to another utility’s service territory, the second utility is prohibited from providing that customer a second benefit.  CMP expressed concern about the benefit of this requirement as it involved self-policing that may result in reduced benefits to the customers.  CMP suggested that either the Commission or MSHA maintain a listing of customers receiving a benefit that the utility can cross-check.  At this time, we decline to require that such a list be maintained and will keep the language in the rule as proposed.  If this appears to become a larger issue, we may address it in a future rulemaking.  

E.  
Additional Comments Received


Many comments addressed the potential for expanding the benefit to other medical devices.  At the direction of the Legislature (P.L. 2007, Ch. 97 §4), Commission staff is looking into other medical devices that may fall into a category similar to Oxygen Pumps and Ventilators.  Until that review is completed, no rule changes will be proposed to add additional medical devices.  

Accordingly, we

O R D E R

1.
That the attached amended Chapter 314, Statewide Low-Income Assistance Plan, is hereby adopted;

2.
That the Administrative Director shall file copies of the rule and related materials with the Secretary of State; and

3.
That the Administrative Director shall notify the following of the final adoption of the rule:

a.
All electric transmission and distribution utilities in the State;

b.
All persons who have filed with the Commission within the past year a written request for notice of rulemakings;

c.
All persons on the service list for this docket;

d.
All persons that have commented in this rulemaking proceeding.

4.
That MSHA will transfer $400,000 from carryover funds from the LIAP fund to a newly created Oxygen Pump and Ventilator Fund and make any reimbursements for this program for the 2006–2007 and 2007–2008 Program Years from this fund.

Dated at Augusta, Maine this 24th day of September, 2007.

BY ORDER OF THE COMMISSION

____________________________

Karen Geraghty

Administrative Director

COMMISSIONERS VOTING FOR:
Adams







Reishus







Vafiades

� Rules adopted by the Commission to implement the assistance program are routine technical rules as defined in Title 5, chapter 375, subchapter 2�A. 35-A M.R.S.A. §3214(5)(E)


� During work session on LD 813 other medical devices were also discussed by members of the Utilities and Energy Committee.  The Committee ultimately concluded to (1) limit the expansion of the equitable treatment program in the Low-Income Assistance Plan to ventilators and Oxygen Pumps and (2) direct the Commission to examine other medical devices, such (Continuous Positive Airway Pressure (CPAP) and Bi-Level Positive Airway Pressure (Bi-Pap) machines which could possibly be included under the equitable treatment program at a future date.  Section 4 of P.L. 2007, ch. 97, directs the Commission, by January 15, 2008, to submit a report regarding other medical devices that could be included under the equitable treatment program.   We will also include in that report whether there is a possibility to create a program, administered by Efficiency Maine, to provide a benefit to the users of medical equipment to purchase the most energy efficient models available.
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