Comments submitted on behalf of the Industrial Energy Consumers Group, 9/17/08

MAINE ENERGY AND CARBON SAVINGS TRUST

DRAFT EMERGENCY MAJOR SUBSTANTIVE RULES FOR ALLOCATION OF MONEY FOR FOSSIL FUEL EMERGENCY PROGRAMS 

SUMMARY:  This draft emergency rule proposes the criteria under which the Maine Energy and Carbon Savings Trust (“Trust”) may fund programs that implement fossil fuel conservation and efficiency measures with money derived from the sale of carbon dioxide allowances in auctions held in September and December 2008 pursuant to the Regional Greenhouse Gas Initiative Act of 2007 (“RGGI”).  
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§ 1
PURPOSE


The purpose of this Chapter is to begin to realize as quickly as possible the statutory purpose of using proceeds of the RGGI auction to reduce greenhouse gas emissions and combustion of fossil fuels address the immediate need for programs that will help Mainers who use fossil fuel for energy purposes cope with high fuel costs by implementing conservation and energy efficiency measures with funding from the Trust.  This proposed emergency rulemaking would authorize persons to apply for funding from the first two RGGI auctions, would establish criteria to be met to qualify for funding and would establish a method of determining whether an efficiency program is cost-effective. 

§ 2
INITIAL FINDING 

Following public comment and consultation with various stakeholders and interested parties, the Trust finds that high fossil fuel costs create a potentially insurmountable burden for some Maine users of fossil fuels for energy purposes an opportunity to quickly secure reduction in both greenhouse gas emissions and fossil fuel usage due to greater receptivity to employment of fossil fuel alternatives and investments to reduce fossil fuel usage.  More specifically, the Trust finds that its authorizing legislation did not foresee that revenue would result from any RGGI auctions in 2008 and did not anticipate the availability of funding for projects consistent with the Trust’s purposes prior to the Legislature’s approval of Major Substantative Rules for the Trust in 2009.  The Trust further finds that the current heightened interest in energy conservation and efficiency creates an opportunity to quickly deploy RGGI auction proceeds and more immediately begin reaping the societal benefits envisioned by the Trust‘s enabling statute.  If fossil fuel prices drop, or public concern wanes, the demand for projects which provide climate change and energy efficiency benefits may also decline.   Based on the foregoing, the Trust concludes that, because the threat from high fossil fuel prices to the public health, safety, and general welfare is greatest during the winter and because a major substantive rule cannot be in place in time to address that threat, it is necessary and appropriate for the Trust to adopt an emergency rule allowing it to expend funds from the first two RGGI auctions. 
§ 3
DEFINITIONS

A.
Emergency fossil fuel programs. "Emergency fossil fuel programs” mean programs or projects selected by the Trust using the criteria set forth in Sections 4 through 6 below.  

B.
Measure. “Measure” means a device or an application that is installed or implemented and that is designed to conserve and/or make efficient use of electricity or fossil fuels used for energy purposes. 

C. 
Participant. “Participant” means an individual who is the recipient of monies disbursed from an emergency fossil fuel program funded by the Trust. 

§ 4
EMERGENCY FOSSIL FUEL PROGRAMS


A.
Applying for funding from the trust

Following the adoption of this rule, and upon solicitation by the Trust, persons may submit proposals to the Trust for funding for an emergency fossil fuel program.  Applications must fully describe how the funds will be used and must demonstrate that the program will meet the criteria set forth in this section.  The Trust may establish a termination date for receiving applications.  The Trust may reject applications which do not meet one or more of the requirements of these rules, and in particular, if there is an inadequate demonstration that the cost effectiveness criteria set out in §5 have been fulfilled. 
B.
Prerequisite to qualifying as an “emergency fossil fuel program”

Being a necessary prerequisite to being considered by the Trust as an “emergency fossil fuel program,” an applicant for funding under paragraph A of this section must first demonstrate that the program to be funded would provide greenhouse gas emission reductions during the period from September 2008 through April 2009. address the immediate threat to public health, safety, or general welfare that is presented by high fossil fuel prices. 

C.
Other Application criteria for emergency fossil fuel programs
1.
In addition to meeting the criteriona set forth under Section 4(B) above, the applicant must show that the proposed emergency fossil fuel program:

a. Would conserve and/or make more efficient use of electricity or fossil fuels for energy purposes and thereby reduce greenhouse gas emissions.

b. Is capable, either because it is well established or otherwise, of deploying the requested funds in a manner that will effectively address conservation or efficiency needs during the winter of 2008-2009

c. Does not have reasonably available funds from other sources, including but not limited to government programs, with which to fully implement the proposed emergency fossil fuel program during the winter of 2008-2009

d. Has adequate procedures to verify and measure the savings in fossil fuel consumption that each program achieves; and

e. Meets Aany other standard or criterion that the Trust deems appropriate and necessary to the administration of an emergency fossil fuel program. 

2.
In order to be considered for funding, eEmergency fossil fuel programs must also meet a minimum threshold of cost-effectiveness as set forth under Section 5 below.

D.
Selection Criteria and Awarding of Funds

The Trust shall use the following criteria to select programs or projects under the emergency rule:

1. As provided in 35-A MRSA §10008.6.B, priority shall be given to programs or projects with the highest benefit-to-cost ratio; where otherwise equal, those programs or projects proposing to capture cost-effective collateral efficiency opportunities shall be ranked higher;

2. As provided in 35-A MRSA §10008.6.B (1) and (2), priority shall be given to those programs or projects which: (a) reliably reduce greenhouse gas production by fossil fuel combustion in the State at the lowest cost in trust funds per unit of emissions; and/or (b) reliably reduce the consumption of electricity in the State at the lowest cost in trust funds per kilowatt-hour saved; 

3. The degree to which the program or project provides greenhouse gas emission reductions during the period from September 2008 through April 2009; and 

4. Whether the program or project is able to demonstrate permanent or long-term reductions in greenhouse gas emissions; whether through reduced fossil fuel combustion or otherwise.

Whether and how much funding to award to an applicant will be made by the Trust based upon the cost effectiveness of the proposed program, the degree to which it addresses an immediate threat to public safety, health, or general welfare as a result of high fossil fuel prices, the amount of funding available, and any other factors the Trust determines to be relevant.  How much of the proceeds from the September and December 2008 RGGI auctions will be spent on emergency fossil fuel programs shall rest solely with the discretion of the Trust, and nothing in this rule is intended to create any entitlement to any person or entity to funding from the Trust. 

E.
Trust Discretion

Subject to the requirements of the Trust’s enabling statute, the Trust shall have sole and complete discretion to determine the selection of programs or projects to be funded, the scope of any funding approved, and whether and how much of the proceeds from the September and December 2008 RGGI auctions will be spent on emergency fossil fuel programs or projects.  Nothing in this rule is intended to create any entitlement to any person or entity to funding from the Trust. 

§ 5
COST-EFFECTIVENESS TESTS

The following tests will be used to determine whether an emergency fossil fuel program is cost effective.

A.
Modified Societal Test.  Emergency fossil fuel programs that are reasonably likely to satisfy the Modified Societal Test are cost effective. The Modified Societal Test is satisfied when the program’s benefits exceed its costs.  Costs and benefits shall be considered in the Modified Societal Test regardless of whether they are paid or experienced by the participant, the Trust, or any other individual, business, or government agency.

1.
Program benefits. Program benefits will include, without limitation, the following; to the extent such benefits can be reasonably quantified and valued:

a. Reduced greenhouse gas emissions; then, where projects are otherwise equivalent, the following additional benefits;
b. Avoided electricity usage using estimated savings at retail electricity prices for the prior 12 months and avoided fossil fuel costs, using estimated savings in oil, gas or other fossil fuel use, at estimated fossil fuel prices;

c. Benefits to Maine’s ratepayers, such as reduced costs of electricity or electricity supply, economic development benefits from new or expanded economic base, and jobs and tax receipts maintained;

d. Resource benefits, such as reduced water usage, reduced electrical consumption, or reduced greenhouse gases emitted;

e. Non-resource Other benefits, including customer participant benefits such as reduced operation and maintenance costs, deferred replacement costs, productivity improvements, and environmental benefits, such as reduced air and water pollution or reduced generation of solid waste. , to the extent such benefits can be reasonably quantified and valued.



2.
Program costs. Program costs will include the following:




a)
Direct program costs, including program design, administration, implementation, marketing, evaluation and other reasonably identifiable costs directly associated with the program.




b)
Cost of Measures Measure costs. For new construction or replacement programs, measure costs of measures are the incremental costs of the emergency fossil fuel program, including installation, over an equivalent baseline measure. For retrofit programs, measure such costs are the full cost of the emergency fossil fuel program, including installation, less any salvage for the replaced measure.




c)
Ongoing customer costs, including costs such as increased operation and maintenance costs, reduced productivity, and lost economic development opportunities; to the extent such costs can be reasonably quantified and valued.



3.
Discount rate assumption. The discount rate used for present value calculations shall be the current yield of long-term (10 years or longer) U.S. Treasury securities, adjusted for inflation. The Trust may consider an alternative discount rate when characteristics of a program are inconsistent with use of long-term U.S. Treasury securities.



4.
Net present value. Cost effectiveness of a proposed fossil fuel program will be calculated based on the net present value of the costs and benefits over the expected life of the measure.



5.
Post-program effects. For those programs that are expected to influence the development of self-sustaining markets, program cost effectiveness will be calculated for a reasonable additional period after the program is terminated in order to capture post-program market effects.


B.
Non-Quantifiable Cost Effectiveness Test. The Trust may fund a program that does not satisfy the Modified Societal Test if:



1.
Program benefits are known to exist but cannot be quantified with sufficient accuracy to conclude that the program benefits exceed the program costs; and



2.
The entire portfolio of emergency fossil fuel programs produces quantifiable benefits that substantially exceed total portfolio program costs.

§ 6
WAIVER OR EXEMPTION

Upon the request of any person subject to the provisions of this Chapter or upon its own motion, the Carbon Trust may waive any of the requirements of this Chapter that are not required by statute. Where good cause exists, as determined by specific findings made by the Trust and supported by affidavits or other evidence submitted, the Carbon Trust or its designee may grant the requested waiver, provided that the granting of the waiver would not be inconsistent with any other provisions governing the Carbon Trust.
§ 7
TERMINATION OF EMERGENCY RULES

This Chapter terminates and no longer has effectiveness at such time that permanent Major Substantative Rules are approved for the Trust pursuant to Title 5, Chapter 375, subc0chapter 2-A.



