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April 25, 2007
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 743, An Act to Allow Transmission and Distribution Utilities To Generate and Sell Power

Dear Senator Bartlett and Representative Bliss:


The Public Utilities Commission (Commission) takes a position in opposition to LD 743, An Act to Allow Transmission and Distribution Utilities To Generate and Sell Power.  LD 743 would amend the Restructuring Act to allow transmission and distribution (T&D) utilities to own and control generation assets and to sell electricity at retail to Maine consumers.  This bill would change fundamental aspects of industry restructuring in Maine and thus requires a careful examination of basic policy.


The language of the bill is unclear as to whether utility ownership or control of generation assets and sale of electricity at retail would be “regulated” (whereby the ultimate risk and rewards are with ratepayers) or “unregulated” (whereby the ultimate risk and rewards are with shareholders).  The Commission notes that under current law, utility affiliates can own generation assets and sell electricity to Maine customers at retail.  If the intent of LD 743 is to allow the utilities themselves (rather than affiliates) to engage in these activities on an unregulated basis, the Commission questions the wisdom of the approach.  To protect ratepayers from poor business decisions, the Commission has rules requiring unregulated businesses of utilities to be conducted through separate affiliate corporations.  This separation insulates ratepayers from poor investment decisions. The Commission sees no reason to deviate from this principle for electric generation and marketing; in fact, the need for a separate affiliate is even greater for the electric generation and marketing businesses because recent history has shown these activities to be extremely risky.


Under the assumption that the intent of LD 743 is that utility ownership of generation assets and sale of electricity at retail are to be regulated, the Commission has the following comments.  
Generation Ownership


One of the primary drivers of industry restructuring was the desire to shield ratepayers from the creation of new stranded costs.  This is the reason the Restructuring Act prohibited utilities from being involved in the generation business.  Utility participation in the ownership of generation assets or in contracting for generation supply necessarily involves a risk of “stranded costs.”  This occurs if the market price of electricity is lower than the cost to utilities of its generation assets.  It was precisely this cost relationship (utility generation costs higher than market costs) throughout the 1990s that resulted in industry restructuring and the prohibition on utility ownership of generation assets.


However, utility ownership of generation assets or involvement in long-term contracts can be beneficial if the cost relationship turns out to be reversed (utility generation costs are lower than market costs).  A reliance on the market (which occurs under restructuring) can subject customers to great price volatility and high prices primarily as a result of changes in the cost of natural gas.  This has been the experience in Maine and the region over the last several years.  Utility ownership of generation assets and involvement in long-term contracts can moderate volatility but not necessarily at lower prices over time as compared to complete reliance on the market.  
There is no way to know with any level of certainty whether utility involvement in the generation business will result in lower rates or higher rates.  When market prices were low in the 1990s, the decision was made to keep utilities out of the generation business.  Currently, market prices are high and there is a consideration of whether utilities should be allowed back in the generation business.  The decision is one of basic policy for the Legislature.  However, the Commission is concerned that the Legislature has not had the benefit of a thorough study of alternatives to restructuring before making such a fundamental decision.

Retail Sales 

LD 743 does not repeal the right of customers to choose their own retail supplier, but does repeal provisions that require utility marketing of electricity to occur through a separate affiliate.  The bill also removes the detailed codes of conduct that are intended to ensure that utility marketing does not have an unfair competitive advantage over other marketers.


The Commission does not see the logic of maintaining retail choice, while allowing a utility itself to be a regulated marketer (as opposed to an unregulated marketing affiliate).  This issue was the topic of substantial debate during consideration of the Restructuring Act.  There was considerable concern expressed regarding the unfair advantage that utilities would have by virtue of their status as a monopoly T&D provider.  These concerns included access to customer billing and load data information and the ability to provide preferential treatment to its marketing efforts and to its retail customers (such as giving service restoration priority to its own customers after a major storm).  It was the concern over unfair competitive advantages that led to the requirement that utilities market to customers only through an affiliate and subject to strict codes of conduct.  The Commission is unaware of any changes in circumstances that would warrant a change in the marketing requirements. 
 

I am happy to try answer to any questions the Committee may have about LD 743.  The Commission will also be present at the work session to assist the Committee in its consideration of the bill.






Sincerely,







Chris Simpson







Legislative Liaison

cc:
Members of the Utilities and Energy Committee

Lucia Nixon, OPLA
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