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March 28, 2007
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re: 
LD 268, An Act Regarding the Long-term Contracting Authority of the Public Utilities Commission
Dear Senator Bartlett and Representative Bliss:


LD 268 was submitted by the Public Utilities Commission (Commission).  LD 268 proposes several changes to existing law that are related to the Commission’s provisionally adopted long-term contracting rule that you Committee will consider under LD 969.  For the reasons summarized below, the Commission supports the enactment of LD 268.  In addition, the Commission proposes two further changes in current law related to the long-term contracting rule.  These additional changes are reflected in the amendment to LD 268 that is attached to this testimony.   
I.
Background

Last session, the Legislature enacted an Act to Enhance Maine’s Energy Independence and Security (Act).  P.L. 2005, ch. 677.  Part C of the Act (codified at 35-A M.R.S.A. § 3210-C) authorizes the Commission to direct large investor-owned transmission and distribution utilities
 (T&D Utilities) to enter into long-term contracts as agents for their customers for capacity resources and associated energy pursuant to specified standards and procedures.  The Act requires the Commission to implement the long-term contracting section through the adoption of major substantive rules.  

During the corresponding rulemaking process, the Commission discovered some provisions within the Act that are, in the Commission’s opinion, either unclear, inconsistent, or unnecessarily impediments to the operation of the contracting process contemplated by the Committee when it developed the Act last session.  LD 268 is intended to amend the Act in a variety of ways that would improve the operation of the long-term contracting process.  With one exception, the amendments proposed in LD 268 are not substantive and are not expected to be controversial.

II.
Wholesale Contract Arrangements
Subsection 3210-C(3) provides in part that “[t]he commission may direct large investor-owned transmission and distribution utilities to enter into contracts under this subsection only as agents for their customers and only in accordance with this section.” (emphasis added)  The one substantive amendment to the contained in LD 268 appears on page 2 at line 26 of the bill.  The proposed change would expand the Commission’s authority to allow the Commission to direct large T&D Utilities to enter into contracts on a traditional wholesale basis, as well as being an “agent” for its customers.  The “agency” approach in this context is a novel concept which the Commission explored extensively in the rulemaking proceeding to determine whether approach would likely operate as intended.  The Commission’s conclusion regarding the agency approach is discussed in the following excerpts from our Order that provisionally adopted the long-term contracting rule.
The agent requirement was placed in the Act to address concerns that long-term contracts may increase utilities’ cost of capital.  However, the agency requirement will not necessarily remove the risk of capital cost increases and may increase the cost of capacity resources if there is uncertainty regarding the legal implications of the approach.  Sellers of capacity resources will want to be assured that there is a creditworthy counterparty (i.e., the utility) that can provide adequate performance assurance and be responsible for damages caused by a failure to perform (primarily failure to pay for the delivered capacity or energy).  To the extent that a utility is legally responsible to perform under the agency approach, the impact on the utility’s cost of capital may not be significantly different than a traditional wholesale arrangement.

In the Commission’s view, the superior way to minimize the impact of long-term contracts on a utility’s cost of capital is to ensure through statute and rule that utilities will recover any differential between contracts payments and market value, as well as prudently incurred administrative costs.   This is true regardless of whether utilities enter into contracts as agents or on a traditional wholesale basis.  The appropriate utility cost recovery provisions are contained in both the Act (35-A M.R.S.A. § 3210‑C(8)) and the provisional rule (section 8). 

****************

The impact of contracts on a utility’s cost of capital depends on a variety of factors, including:  the amount of capacity under contract compared to the size of the utility, the length and terms of the contracts, whether the contract prices are significantly above market, and the likelihood of cost recovery….  [T]he Commission does not expect that a large amount of contracting will occur.  Instead, the Commission expects to use its authority to require utility contracts primarily to take advantage of opportunities that will provide reductions in the cost of capacity requirements for Maine’s consumers.  In addition, section 8 of the provisional rule provides the type of utility cost recovery assurance that will minimize the impact of contracts on the utility’s cost of capital.  

Order Provisionally Adopting Rule and Statement of Factual and Policy Basis, Docket No. 2006-557 at 17-18 (Jan. 2, 2007).  For the reasons discussed in its rulemaking Order, the Commission urges the Commission be given authority to allow for contracting on traditional wholesale basis in addition to the agency provision that exists in current law. 
III.
Clarifications and Operational Improvements

A.
Definitions



Section 1 of LD 268 contains several proposed modifications to the definitions section of the Act.  At page 1, line18, the bill would correct what appears to be a drafting error in the definition of “capacity resource.”  The definition of capacity resource contains only “new” interruptible, demand response and energy efficiency capacity resources.  A literal reading of the definition would make the term “new” in the resource priority list (35-A M.R.S.A. § 3210-C(4)(B)) duplicative, and would prohibit utility contracts for interruptible, demand response and energy efficiency resources that are not “new,” while permitting the Commission to enter into such contracts.
Second, at page 1, lines 22-23, the definition of “interruptible, 


demand response or energy efficiency capacity resource” refers to capacity “recognized by the Commission.”  Consistent with the view that the primary focus of the Act is to address the impact of ISO-NE’s recently adopted capacity requirements, the Commission’s understands that the Legislature intended to refer to capacity “recognized by the ISO-NE,” rather than the Commission.  LD 268 would make the corresponding amendment.
Finally, page 2, line 6 of the bill would add text to existing definition 
of “renewable capacity resource” to clarify that a hydroelectric generator must only comply with fish passage requirements that are applicable to the individual generator for the purposes of being considered “renewable” under the Act.


B.
Standard Offer Supply

The Act specifies that the Commission may allow energy 
associated with a capacity resource to be used to supply standard offer service and requires such arrangements to be treated as “standard offer service contracts” pursuant to 35-A M.R.S.A. § 3212.  The Commission believes that this provision is overly restrictive.  Section 2 of LD 268 (page 2, lines 15 through 20) would clarify that such supply arrangements do not have to be for direct retail service and enhances the Commission’s ability to maximize value for ratepayers by adding the flexibility to periodically sell associated energy into the wholesale market in conjunction with solicitations for standard offer bids (as the Commission currently does with qualifying facility contracts).  

C.
Renewable Energy Credits and Ancillary Services

The Act authorizes long-term contracts for capacity resources and 
associated energy, but does not authorize long-term contracts that include the provision of renewable energy credits (RECs) or ancillary services (e.g. reserves).  The flexibility to contract for RECs or ancillary services associated with contracted for capacity resources may improve the efficiency of transactions and lower costs. LD 268 at page 2, lines 21 through 24) would add this authority.  

D.
Contract Review

New text proposed at page2, lines 32 and 33 would exempt 
contracts that the Commission may enter into for interruptible, demand response or energy efficiency resources from the rules of the State Purchasing Agent.  Such an exemption is consistent with the current procedures for standard offer arrangements and Efficiency Maine contracts.

E.
Evaluation Criteria

The Commission believes that the selection criteria language in the 
current law, 35‑A M.R.S.A. § 3210-C(4)(A), to be internally inconsistent.  
The commission shall select capacity resources that are competitive and the lowest price when compared to other available offers for capacity resources of the same or similar contract duration. The commission shall consider the cost of the capacity and the cost of related energy. The commission shall, by rules adopted pursuant to subsection 10, establish a methodology for calculating and considering the cost of related energy for capacity-only offers.  (emphasis added)
The first sentence emphasizes lowest “price” as the primary criteria for bid selection, while the next sentence requires the Commission to consider the “cost” of capacity and the “cost” of related energy.  The last sentence in the paragraph requires the Commission to establish a methodology for calculating and considering the cost of related energy for capacity-only offers.  If bids are to be evaluated on price, it is difficult to know for what purpose costs would be evaluated.  In addition, the language in the solicitation section of the Act, 35-A M.R.S.A. § 3210-C(6), supports that costs would be a factor only when there is a single bidder.

To comply with the language of the Act as written, the Commission’s provisional rule does include a methodology to assess the cost of related energy from capacity-only offers.  However, the Commission views the exercise of evaluating the cost of capacity resources and related energy to be both unnecessary and an extraordinarily difficult and imprecise task.  For these reasons, the Commission proposes the amendment in section 3 of LD 268 that would remove the requirement for a consideration of the underlying costs of resources that are the subject of a competitive bid process in which bid price is the primary evaluation criteria.
F.
Disposition of Resources

Consistent with the discussion above that supports the inclusion of 
RECs and ancillary services in the Commission’s contracting authority, section 4 of the bill would add RECs and ancillary services to the “disposition of resources” section of the Act.

IV.
Proposed Amendment to LD 268 


After the Commission submitted LD 268 to the Revisors Office, the Commission identified two additional changes to the Act that should be considered in conjunction with LD 268 and LD 969.  The Commission requests that the Committee consider the following two issues which are reflected in the attached amendment to LD 268.

A.
Definition of “Renewable Capacity Resource”


The definition of “renewable capacity resource” in the Act (codified at 35-A M.R.S.A. sub-§ 3210-C(1)(E)) references the statutory definition of “renewable resource” in the portfolio requirement section (sub-§ 3210(2)(C)) of the Restructuring Act.  The definition of “renewable resource” in sub-§ 3210(2)(C) limits renewable resources to those that do not exceed 100 MW.  The definition of “renewable capacity resources” under the Act is significant in the evaluation of capacity resource bids—renewable capacity resources are to be given priority over other types of capacity bids.  The Commission questions whether the Legislature intended to limit this priority status to facilities that do not exceed 100 MW.  For example, several of the wind facilities proposed in Maine would have higher capacities, and may be precisely the type of facility for which the priority was intended to apply.  Section 1 of the attached amendment would remove the 100 MW limitation from the definition of “renewable capacity resource” in the Act.


B.
Addition of Financial Transaction Authority

The current Act only authorizes contracts for physical assets from 
particular facilities (i.e., the capacity or energy), and would not allow for financial transactions (e.g., contracts for differences).  As we noted in our Order provisionally adopting the long-term contracting rule, the Connecticut Department of Public Utility Control recently concluded that financial “contracts for differences” could be a preferable means to minimize the impacts of federally mandated charges.  Investigation of Measures to Reduce Federally Mandated Congestion Charges, Docket No. 05-07-14PH02.  Because the option to enter financial transactions may allow the Commission to better achieve a primary goal of the Act (i.e., reduce the burden of the regional capacity requirements), the Commission proposes broadening the contracting authority in the Act as reflected in section 2 of the attached amendment.   
The Commission appreciates the Committee’s consideration of LD 268 and the attached amendment and looks forward to working with the Committee on this bill.






Sincerely,







Chris Simpson







Legislative Liaison
Attachment

cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst

� Central Maine Power Company and Bangor Hydro-Electric Company are the two utilities that meet the statutory definition of large investor-owned transmission and distribution utility (utilities serving more than 50,000 customers).  35-A M.R.S.A. § 3201(12).  
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