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Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2141, Resolve, Regarding Legislative Review of Portions of Chapter 3: Provision of Enhanced E-9-1-1 Access-only Service, a Major Substantive Rule of the Public Utilities Commission
Dear Senator Bartlett and Representative Bliss:

The Public Utilities Commission takes a position in favor of LD 2141, Resolve, Regarding Legislative Review of Portions of Chapter 3: Provision of Enhanced E-9-1-1 Access-only Service, a Major Substantive Rule of the Public Utilities Commission.  LD 2141 will result in the Legislature’s review of Chapter 3 of the Commission’s rules, which is a major substantive rule the Commission provisionally adopted in December, 2007, as required by P.L. 2007, ch. 226 (the Act), enacted during the First Regular Session of the 123rd Legislature.  The Committee was provided with the provisionally adopted rule and the Order provisionally adopting the rule on January 15 as required by the Act, and we submit them again with this testimony.
The Act requires the Emergency Services Communications Bureau, which operates within the Commission, to adopt rules that establish requirements for the provision of E9-1-1 access-only service (also known as “soft dialtone”) in residential customers’ homes after telephone service is otherwise discontinued.  The Act requires that the rule address, at a minimum:
1.
The E9-1-1 system and database issues that are raised by E9-1-1 access-only service, including, but not limited to, safety, accuracy, reliability and reporting of changes to the E9-1-1 database;

2.
The liability of telephone service providers with respect to E9-1-1 access-only service;

3.
The notification to customers regarding E9-1-1 access-only service;

4.
The duration of E9-1-1 access-only service requirements;

5.
Exceptions to E9-1-1 access-only service requirements; and

6.
Definitions of relevant terms.

During its rulemaking, the Commission received comments from incumbent and competitive local exchange carriers, organizations that represent consumers who would benefit from the implementation of soft dialtone, and the Office of the Public Advocate.  

The Commission soon discovered that the primary challenge in developing this rule would be to attain a reasonable balance between the vital public health and safety benefits that E9-1-1 access-only service creates, while minimizing features that are detrimental to the utility ratepayers who ultimately must fund the system.  For example, we established provisions to minimize excessive costs and administrative processes, limit unnecessary exhaustion of available phone numbers, and avoid impacts on the E9-1-1 system that would jeopardize the safety of persons who call E9-1-1.  At the same time, we attempted to ensure that citizens who most need soft dialtone for safety purposes will have it.  We are happy to help the Committee consider whether the balance that the Commission reached is the balance that the Committee feels to be most beneficial to all persons affected by the rule.

We summarize some key features of Chapter 3 here:
1. 
Carriers that must provide soft dialtone:  Both incumbent local exchange carriers (ILECs) and competitive local exchange carriers (CLECs) must provide soft dialtone.  This feature by itself would create competitive equality among carriers and would provide soft dialtone for all citizens with landline phones.  However, other provisions, intended to limit the cost of providing soft dialtone, will likely result in soft dialtone being far less available for customers with service from CLECs. 

2.  
Duration of soft dialtone:  There are sharply conflicting factors that must be weighed when considering the duration of mandatory soft dialtone.  Health and safety features militate in favor of a requirement for longer, and perhaps indefinite, soft dialtone service.  However, carriers cite additional administrative and systems costs and procedures that would be needed to implement mandatory soft dialtone.  “Using up” phone numbers is another potential cost of soft dialtone, as is the possibility for disruptive calls to E9-1-1.  

The rule identifies four conditions when soft dialtone might be provided and establishes the requirements for each.  A chart attached to this testimony as Attachment 1 visually displays these requirements.

· Involuntary disconnections (e.g., for non-payment): soft dialtone must be provided for at least one year.  

· Voluntary and involuntary suspensions (e.g., during a camp’s “off season” or during the short period after a customer is involuntarily disconnected for non-payment but before access to dialtone is removed altogether): soft dialtone must be provided during this temporary period. 

· Voluntary disconnection (e.g., when a customer asks to have phone service removed because the customer will obtain service from another carrier or will move to a new location):  soft dialtone is not required to be provided.

· Other:  a carrier may, at its option, provide soft dialtone in other circumstances; furthermore, if a carrier provides dialtone for any reason, the carrier must provide access to E9-1-1.

3.
Exceptions:  A carrier is not required to provide soft dialtone for one year after an involuntary disconnection in explicitly-defined circumstances that are likely to result in excessive expense or in which there is likely to be no customer at the premises.  

4.
E9-1-1 procedures.  The rule establishes procedures that carriers must follow to ensure that the E9-1-1 data base and procedures remain accurate and sufficient to ensure that callers receive adequate emergency response.

5.
Customer notification:   Carriers must provide periodic written information to customers, in clear language, regarding the presence of soft dialtone.  
The Act requires that the Commission consider the liability of telephone service providers with respect to E9-1-1 access-only service.  Currently, 25 M.R.S.A. § 2930 establishes liability protection associated with telecommunications providers’ implementation and operation of the E9-1-1 system (see Attachment 2).   ILECs express concern that the extent to which this statute is applicable to the provisioning requirements of soft dialtone is uncertain.  In our view, an agency rule is not the proper place to interpret liability statute or establish liability protection.  Nonetheless, we sought comments on this issue during the rulemaking process, and the Telephone Association of Maine (TAM) suggested that the Commission make certain findings with respect to the liability language in Title 25.  While the Commission was unwilling to make these findings in a rulemaking, we do not object to enactment of TAM’s language into Maine law.  TAM’s language is stated here:

Developing, establishing, implementing, maintaining or operating the E-9-1-1 system as set forth in 25 M.R.S.A. § 2920(2) shall include any and all actions of communications providers undertaken in support or furtherance of Soft Dial Tone, including but not limited to maintaining and updating E-9-1-1 databases and the maintenance of facilities to a premises where E-9-1-1 access is available.
Finally, 5 M.R.S.A. § 8072 requires that the Committee consider eight requirements in its review of a major substantive rule.  Those requirements are attached to this testimony as Attachment 3.
I am happy to answer any questions the Committee may have about LD 2141.  The Commission will also be present at the work session to assist the Committee in its consideration of the bill.







Sincerely,







Marjorie McLaughlin






Director of the Finance Division
Attachments
cc.
Lucia Nixon, Legislative Analyst



Members of the Utilities and Energy Committee
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Yellow indicates that Soft Dialtone is required

1. Scenario #1:  Customer is disconnected for non-payment - SDT during involuntary suspension 

                               and involuntary disconnection

<----"Involuntary Suspension"------>

<----------"Involuntary Disconnection"-------------------------------------------------->

<-10-14 days while carrier works-> 

<--------------One year---------------------------------------------------------------------->

with customer. Dialtone available

Basic Service ended->

Today, dialtone ended-->

Dialtone retained-->

2. Scenario #2:  Customer moves from apartment, new customer moves in after a few weeks - carrier keeps dialtone 

                              for its own convenence - SDT during optional dialtone period

<--------Optional dialtone----------->

<-----------Normal Service---------------------------------------------------------->>>

<--A few weeks, carrier chooses--> 

to keep dialtone for convenience

Basic Service ended->

Basic Service re-activated-->

Dialtone retained-->

3. Scenario #3:  Customer moves, carrier has no reason not to disconnect fully  - No SDT

<-----"Voluntary Disconnection"--------

------------------------------------------------------------------------------------------>>>

Basic Service ended->

Dialtone ended-->

4. Scenario #4:  Customer closes camp for the winter - SDT during voluntary suspension period

<--------"Voluntary Suspension"--------------------------------------------->

<---------Normal Service--------------------->>>

<-----------Winter off-season------------------------------------------------->

Basic Service ended->

Basic Service re-activated-->

Dialtone retained-->
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Attachment 2
Maine Law Establishing Liability Protection for Telecommunications Carriers in Implementing and Operating the E9-1-1 System

25 M.R.S.A. § 2930 Immunity

1.  Governmental entity. Subject to all the limitations and exceptions provided under the Maine Tort Claims Act, Title 14, chapter 741, a government entity is immune from tort liability for property damages, bodily injury or death resulting from acts or omissions occurring in developing, establishing, implementing, maintaining or operating the E9-1-1 system.

2.  Telecommunications providers. A telecommunications provider assisting in the implementation and operation of the statewide E9-1-1 system, including, but not limited to, the development and maintenance of the network, the development and maintenance of any databases and the processing of calls, is subject to tort liability:

A. 
For property damages, bodily injury or death resulting from any defect in the E9-1-1 system or inadequacy in the provision of E9-1-1 service caused by the telecommunications provider's negligent acts or omissions in developing, establishing, implementing, maintaining or operating the E9-1-1 system, up to a maximum amount for any and all claims arising out of a single occurrence not to exceed $300,000 or the dollar amount that appears in Title 14, section 8105, subsection 1, whichever is greater; and    

 B.  For property damages, bodily injury or death resulting from any defect in the E9-1-1 system or inadequacy in the provision of E9-1-1 service caused by the telecommunications provider's intentional, willful or reckless acts or omissions in developing, establishing, implementing, maintaining or operating the E9-1-1 system, without limitation on the amount.  

For purposes of this subsection, the term "telecommunications provider" means a local exchange carrier, a commercial mobile radio service provider, as defined in United States Code, Title 47, Section 332(d), an employee of a local exchange carrier or commercial mobile radio service provider acting within the scope of the employee's employment, or an agent of a local exchange carrier or commercial mobile radio service provider acting within the scope of the agent's agency.

Attachment 3

Title Statutory Criteria for Evaluating Major Substantive Rules

LD 2141 – Resolve, Regarding Legislative Review of Portions of Chapter 3: Provision of Enhanced E-9-1-1 Acces-only Service, a Major Substantive Rule of the Public Utilities Commission
January 31, 2008
5 M.R.S.A. § 8072 requires that the Committee consider eight requirements in its review of a major substantive rule.  

· Whether the agency has exceeded the scope of its statutory authority in approving the rule. The Commission has provisionally adopted Chapter 3 pursuant to P.L. 2007 ch. 226. 

· Whether the rule is in conformity with the legislative intent of the statute the rule is intended to implement.  The Commission addressed five of the six issues required by P.L. 2007 ch 226 in the provisionally adopted rule.  The Commission addresses the sixth issue (liability) in its testimony, as that consideration is outside the scope of a rulemaking. 
· Whether the rule conflicts with any other provision of law or rule.  No conflicts exist.
· Whether the rule is necessary to fully accomplish the objectives of the statute.  A rule is necessary to accomplish the objectives of the statute. 
· Whether the rule is reasonable, especially as it affects the convenience of the general public or of persons particularly affected by it.  As required by statutes governing the rulemaking process, the Commission considered comments from persons and utilities that would be affected by the rule, and established provisions in the provisionally adopted rule that balance the needs of and impacts on those commenters.  Thus, the rule is reasonable regarding the persons affected by it.
· Whether the rule could be made less complex or more readily understandable for the general public.  The rule is understandable.
· Whether the rule was proposed in compliance with the requirements of this chapter and with requirements imposed by any other provision of law.  The rulemaking was conducted in compliance with the requirements in Title 5.
·  For a rule that is reasonably expected to result in significant reduction in property values, certain requirements exist.  The rule will not result in a reduction in property values.
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