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January 22, 2008

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2104, An Act to Provide for Fairness and Accuracy in Utility Rate Setting

Dear Senator Bartlett and Representative Bliss:

The Commission supports Section 2 of LD 2104, An Act to Provide Fairness and Accuracy in Utility Rate Setting.  In particular, we support Section 2 of the bill in conjunction with an additional, complementary statutory amendment that we suggest in this testimony.  

We have comments regarding Section 1 of the bill and concerns regarding Section 3 of the bill that we discuss below.  

Section 2 would require the Commission to conduct a traditional rate-of-return revenue requirements review
 before adopting, replacing, or renewing an alternative form of regulation (AFOR) plan for a telephone utility.  This requirement mirrors an analogous statutory requirement, 35-A M.R.S.A. § 3195 (2) (attached), that applies to the establishment of an alternative rate plan (ARP) for a transmission and distribution (T&D) utility.  

The current statutory requirements that govern AFORs developed for telephone utilities are set forth in 35-A M.R.S.A. Chapter 91 (§§ 9101 – 9015).  Unlike the requirements for T&D utility ARP, Chapter 91 does not specifically require the Commission to conduct a rate-of-return proceeding before adopting or renewing an AFOR.  As discussed in detail below, the Law Court has twice reviewed this issue and has twice determined that the existing statute does not require a full revenue requirement or rate-of-return proceeding.  Chapter 91 does, however, require that the Commission ensure that any AFOR it adopts is consistent with specific statutory objectives.  As discussed below, the Commission’s efforts to conform to Chapter 91 have resulted in considerable disagreements and delays in renewing Verizon Maine’s AFOR. 

We provide here some history and background to help explain our support of Section 2 of LD 2104.  In 2001, before renewing the AFOR that the Commission had established for Verizon Maine in 1997, the Commission did not conduct a traditional revenue requirement proceeding.  Rather, the Commission determined that the objectives set forth in § 9103 (attached) would be met under a renewed AFOR.  The Office of the Public Advocate (OPA) appealed the Commission’s decision and the Law Court remanded the case to the Commission for further consideration.  

The interpretation and workability of § 9103 (1) is central to the OPA’s appeal and Court decision.  Section 9103 (1) requires the Commission to find that

[f]or the period of the alternative form of regulation, which may not be less than 5 years nor exceed 10 years without affirmative reauthorization by the commission, ratepayers as a whole, and residential and small business ratepayers in particular, may not be required to pay more for local telephone services as a result of the implementation of an alternative form of regulation than they would under traditional rate-base or rate-of-return regulation.  (emphasis added)

In the remanded proceeding, the Commission stated its understanding that the Court had not required the Commission to make a specific finding pursuant to § 9103 (1) that rates under an AFOR would be equal to or less than those under rate-of-return regulation over the term of the AFOR if the Commission found that making such a finding was impossible.  At the conclusion of the remanded proceeding, the Commission did find that it was impossible to make the five-year finding under § 9103 (1) and the OPA again appealed the Commission’s decision.  In its decision on this second appeal, the Law Court again reversed the Commission’s decision and again remanded the case back to the Commission.  

In response to this second remand from the Law Court, the Commission initiated Docket No. 2005-155 to consider rate issues and the other terms of a new AFOR for Verizon.  Although a traditional rate-of-return revenue requirements proceeding was not explicitly required by the Court, the parties conducted such a case.  In May 2007, the Commission’s hearing examiner issued an Examiner’s Report containing the recommendations of the Commission staff regarding Verizon’s revenue requirement (i.e., the amount of revenue needed to carry out Verizon’s operations while having the opportunity to earn a reasonable return).  That proceeding was placed on hold through approval of a stipulation submitted by some parties and the Verizon AFOR proceeding is still pending.   

The outcome of the two appeals made it clear to the Commission that the terms of Chapter 91 are not likely to be workable unless the Commission conducts something close to a rate-of-return proceeding before establishing or renewing an AFOR.  In addition, as demonstrated by the above summary, § 9103 (1) has proven to be particularly problematic and the Commission believes that even if a revenue requirements proceeding is carried out to determine a starting-point for rates under a new or renewed AFOR, it would be extremely speculative, if not impossible, for the Commission to make the affirmative finding required by § 9103 (1).    
With this history in mind, we support revising Chapter 91 to improve its operation.  We support the requirement in Section 2 of LD 2104 that a traditional rate-of-return proceeding by conducted before establishing or renewing an AFOR because the change will end any disagreement on that particular question that could contribute to subsequent concerns or appeals of Commission decisions. In conjunction with the adoption of the change embodied in Section 2 of LD 2104, the Commission supports the repeal of § 9103 (1) which would eliminate the five-year prediction exercise that has proven to be so controversial.   As discussed above, it is unlikely that the Commission could make this finding under any circumstances.  The result of these two changes would make adoption of an AFOR for telephone utilities substantially the same as adoption of an ARP for electric utilities under § 3195 (2) and would help avoid the protracted disagreements that have occurred regarding our AFOR implemented for Verizon.  

Regarding Section 1 of LD 2104, the Commission would simply note that the creation of a new statutory penalty is a policy decision that is properly made by the Legislature.  There are several existing provisions in Maine law that allow the Commission to impose penalties on the utilities we regulate.  For instance, § 1508-A (attached) allows the Commission to impose an administrative penalty if a utility willfully violates a rule law or order.  Sections 1303, 1306 and 1309 also allow the Commission to investigate utility activities and make specified adjustments.  In addition, § 1507-A makes it a Class C crime for any person to file a statement in a Commission proceeding that that person knows to be false.    However, none of these current penalty provisions provide the authority and direction Section 1 of LD 2104 would provide.  If the Committee decides to move forward with Section 1 of the bill, the Commission recommends that the word “willful” be added to the standard.
The Commission has several concerns regarding Section 3 of LD 2104.  The revenue requirements proceeding as required by Section 3 would be extremely time-consuming for all parties involved.  Obtaining the voluminous amounts of necessary data for the year 2000 would likely to difficult and at times perhaps impossible.  If the required proceeding resulted in customer rebates, those rebates would be given to today’s customers, not those who purchased service during the past 8 years.  In addition, the process contemplated by Section 3 of the bill would constitute retroactive ratemaking, a practice prohibited by long-standing legal precedent.  Finally, if the Verizon/FairPoint sale is concluded, it is unclear what company would be the participating party in the proceeding contemplated by Section 3 of the bill.  Taken together, these concerns lead us to believe that Section 3 should not be approved.   

In summary, we support enactment of Section 2 of LD 2104, with the addition of our complementary suggestion. The Commission appreciates the Committee’s consideration of LD 2104 and looks forward to working with the Committee on this bill.  I would be happy to respond to any questions the Committee may have about LD 2104.








Sincerely,








Chris Simpson








Legislative Liaison

Attachments
cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst

� Under rate-of-return regulation, the Commission establishes rates that are calculated to provide the utility with the opportunity to recover prudently incurred costs, including a fair return on its investment.  The PUC performs its calculations by examining the costs incurred by the utility in a representative year, adjusting for known cost changes, and determining the return that would reasonably attract investors.  This rate-making method is intended to result in rates that would occur if the utility operated in a non-monopoly market.  








PAGE  

