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January 22, 2008

Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2103, Resolve, Directing the Public Utilities Commission to Study Existing Barriers to Digital Telephone Service Access in Rural Areas of the State 

Dear Senator Bartlett and Representative Bliss:

The Commission takes a position neither for nor against LD 2103, Resolve, Directing the Public Utilities Commission to Study Existing Barriers to Digital Telephone Service Access in Rural Areas of the State.  Section 1 of the bill would direct the Commission to review four specific issues associated with access by rural communities to digital telephone services.  Section 2 of the bill would require the Commission to submit a report summarizing its review by January 15, 2009.

 For a number of years, the Legislature has asked the Commission and other entities to encourage the build-out of a state-of-the-art telecommunications network, a goal that is consistent with State policy embodied in Title 35-A, § 7101.  Over the course of those years, we have seen an increase in products and services that are capable of providing telephone or voice services, including “digital phone.”  Digital telephone service is phone service provided over a cable broadband connection.  In response to various legislative directives, the Commission has aggressively pursued the expansion of telecommunication services to the extent permitted by the Commission’s jurisdictional authority.  The Commission’s actions in this regard have required the Commission to develop internal expertise regarding today’s technologies and their surrounding regulatory landscape.
As noted above, LD 2103 would direct the Commission to study and report on issues associated with access in rural communities to digital telephone services no later than January 15, 2009.  The Commission does not oppose such a study.  However, because of the Commission’s activities in this area, the Commission would not need a full year to conduct the study contemplated in the bill and could provide the Committee with at least preliminary answers to the questions listed in the bill during this legislative session.  For example, we are aware of two significant legal barriers to the deployment of digital telephone services to rural areas in Maine.  

The first legal barrier relates to the “rural exemption” which is codified at § 251 (f) (1) of the Federal Telecommunications Act of 1996 (TelAct).  The TelAct exempts rural carriers from certain requirements of the TelAct.  The purpose of the rural exemption is to help ensure that competition does not result in undue economic burden, and also that it occur only when technically feasible and generally in the public interest.  The TelAct provides a process for states to conduct an inquiry before termination of the rural exemption is ordered.  
Until recently, the question of whether the rural exemption should be lifted with respect to a specific rural incumbent local exchange carrier had not been placed squarely before the Commission.  However, in late 2007, the Commission received filings that will implicate the laws regarding expansion of digital phone into rural areas.  Pine Tree Networks, and its partner Time Warner Cable, have begun the process to expand digital phone service to approximately 90 rural telephone exchanges.
   The associated cases will give the Commission an opportunity to resolve many of the jurisdictional aspects of competitive entry into rural areas and should provide a road map for future cases.  We would be happy to provide a report to your Committee on the results of the inquiry when it is complete.
  

A second potential legal barrier to the deployment of digital telephone services to rural areas in Maine is current state law governing interconnection which is codified at 35-A M.R.S.A. §§ 7901 and 7903 (attached).  Section 7901 was enacted by Maine’s legislature in 1913, well before the development of today’s telecommunication industry and can be read to prohibit the Commission from requiring interconnection, “where the purpose of the connection is primarily to secure the transmission of local messages or conversations between points within the same city or town.”  The TelAct was enacted by Congress in 1996 and contemplates a much broader state role in promoting, if not requiring, interconnection agreements.  The interplay between these state and federal statutes is a topic the Commission is examining in its current cases.   

There are additional barriers to expansion of infrastructure for digital phone.  Perhaps the most problematic is economic.  Companies providing the services will naturally offer it in areas where they can attract enough customers to cover their investment and make a profit.  There are no existing laws, state or federal, that would allow the Commission to compel a competitor to provide service in any particular area.  Even if regulations could mandate expansion of infrastructure into sparsely populated areas where revenues do not cover the cost of build-out, all other ratepayers must absorb the costs, most likely in monthly rates.  Such costs would likely be significant and may prove to be an additional barrier to expansion. 

It should be noted that “digital phone” is a term that should be clarified.  “Digital Phone” is the marketing term that several cable companies, most notably Time Warner Cable, use for their telephone service.  However, there are other cable companies capable of providing similar service, with a different marketing name.  For example, Comcast cable calls its product “Digital Voice.”  In addition, “digital phone” from cable companies is not the only technology capable of providing Voice over the Internet Protocol (VoIP) service.  Facilitating the provision of only one type of provider is not technology-neutral and could interfere with the fledgling but growing market for these services in Maine, possibly harming some Maine companies.  Other technologies include digital service from the telephone companies, fixed wireless services and satellite service.

LD 2103 proposes a Commission study and report on issues associated with access in rural communities to digital telephone services no later than January 15, 2009.  The Commission can conduct the required study and submit its report next year.  However, if the Committee would prefer, the Commission could provide the information requested in LD 2013 on an accelerated basis during this session.  As noted above, the Commission is currently considering issues relating to the deployment of digital phone in pending dockets.  Some of these cases will likely be decided before next legislative session.  Therefore, if the Committee wishes to give the Commission guidance on such issues, it may wish to consider these issues before the conclusion of the current session.  

The Commission appreciates the Committee’s consideration of LD 2103 and looks forward to working with the Committee on this bill.  








Sincerely,








Chris Simpson








Legislative Liaison

Attachments

cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst

� It should also be noted that Comcast Cable has recently petitioned for authority to provide local and interexchange service in 11 Verizon exchanges.  If approved and the investment is made, an additional digital telephone service will be available.





� The Presiding Officer issued a Procedural Order on January 11, 2008 describing the jurisdictional issues raised by the filing.  Parties and interested persons are invited to comment by January 30, 2008.





