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February 5, 2008
Honorable Philip Bartlett, Senate Chair

Honorable Lawrence Bliss, House Chair

Joint Standing Committee on Utilities and Energy

Augusta, Maine 04333

Re:
LD 2050, An Act to Protect Maine Consumers of Electricity
Dear Senator Bartlett and Representative Bliss:

The Commission takes a position neither for nor against LD 2050, An Act to Protect Maine Consumers of Electricity.  LD 2050 has several components: (1) it creates new categories of transmission and distribution (T&D) utilities referred to as “compliant” and “noncompliant” and adds a series of consequences for utilities found to be “noncompliant;” (2) it modifies the standard for the approval of transmission lines; (3) it explicitly requires the Commission to use the full extent of its authority to advocate for the implementation of a specified type of a demand-side program; (4) it requires the Commission to develop a proposal to require new construction to have time-of-use meters installed; and (5) it directs the Office of Energy Independence and Security to convene a working group to examine barriers to conserve energy through reuse of waste heat.  The Commission comments on each of these components of the bill below.

I.
Creation of Compliant and Noncompliant Utilities 
LD 2050 creates new categories of T&D utilities referred to as “compliant” and “noncompliant” and adds a series of consequences for utilities deemed to be noncompliant to several statutory provisions.  These portions of LD 2050 raise issues of general intent and specific operation of the language.
General Intent

The Commission presumes that these portions of LD 2050 are intended to address the issue of Maine T&D utilities’ continued participation in the ISO-NE and the prospect of utilities disregarding a policy determination to cease that participation.  If so, the general intent of the bill is unclear with respect to the overall policy decision.  LD 2050 does not specify whether the policy determination to leave the ISO-NE is being made now or at some undetermined point in the future.  Nor is LD 2050 clear whether the Legislature or the Commission will make the policy determination.  As written, the bill suggests that the policy determination will be made by the Commission because it states that a utility is “noncompliant” if it is not in compliance with Commission directives (page 1, line 13).  
The Commission has recently approved a stipulation that authorizes the acquisition of Central Maine Power Company’s (CMP) corporate parent, Energy East Corporation, by Iberdrola.
  As part of that stipulation, CMP agrees to initiate a Commission proceeding to determine, subject to applicable legislative approval or review, whether continued participation in the ISO-NE is in the public interest. The Commission will initiate the investigation within 2 months and anticipates that Bangor Hydro-Electric Company (BHE) will be made a party.  The target date for the issuance of a Commission order in the proceeding is January 14, 2009.  In the stipulation, CMP agrees not to renew participation in the ISO-NE pending the outcome of the proceeding and not to assert any federal preemption claims to frustrate Commission or legislative action in this regard.  Thus, the Legislature has the option to wait for the conclusion of the Commission proceeding before making a definitive policy statement. 
Finally, in the event LD 2050 is intended to address the ISO-NE participation issues, it appears to be over-broad.  LD 2050 deems a utility “noncompliant” if it is not in compliance with “all directives” of the Commission.  There is no distinction between types or importance of noncompliance and thus substantial controversy and litigation could result from this language becoming law.
Operational Issues

Sections 1 and 2 of the bill add definitions for “compliant” and “noncompliant” utilities and sections 3 through 10, 12 through14, 16, and 17 of the bill add a series of consequences for T&D utilities determined to be “noncompliant.”  The specific consequences are listed below:
-Section 3: Prohibits the recovery of costs for participation in the ISO-NE;

-Section 4: Prohibits the granting of temporary rates;

-Sections 5-9: Effectively undermine the integrity of the utility’s service territory by allowing other entities to provide service in the noncompliant utility’s service territory and prohibiting utility objection to such action;  

-Sections 10, 13, 14:  Remove the ability of the utility to take property by eminent domain;

-Section 12: Increases the filing fee for transmission projects; and

-Sections 16-17; Remove the Commission’s authority to adopt a rate adjustment mechanism, such as a multi-year rate cap plan.
These provisions of LD 2050 appear to be designed to create negative consequences for “noncompliant” utilities.  However, the statutes that they amend are not intended to be rewards for a utility’s good behavior and, for the most part, they serve to provide the Commission with authority to act in the overall public interest.  Thus, these provisions of LD 2050 may have the unintended consequence of limiting the Commission’s ability to serve the public.

II.
Approval Standard for Transmission Line Approval

Section 11 of LD 2050 would modify the standard for Commission approval of transmission line projects.  Under current statute, the standard for Commission approval is a demonstration of the existence of a “need” for the project and that the project serves the “public convenience and necessity.”  35-A M.R.S.A. § 3132(6).  In its rules, the Commission has interpreted the statutory standard as requiring the establishment of “public need by determining that ratepayers will benefit by the proposed transmission line.” Chapter 330, § 9.   

LD 2050 modifies the standard by stating that the “commission may not approve any project that causes an increase in the prices paid by ratepayers for capacity and energy unless the commission finds that the project is necessary to preserve the reliability of service to the ratepayers of the public utility.”  The proposed language appears more prescriptive than the current standard and may therefore make it more difficult for the Commission to consider all factors relevant to the public interest.  For example, the proposed language could make it more difficult to site transmission that may be necessary to integrate substantial wind power development in the State.  In addition, the reference to “preserving” reliability may make it difficult to enhance system reliability where necessary (such as to comply with mandatory reliability standards. 
III.
Demand-Side Management Program

Section 15 of LD 2050 would add specific language to statute directing the Commission to use the full extent of its power and authority to advocate for and, if possible, to require the development and implementation of a demand-side management program that compensates participants for reductions in load or increased on-site generation output that is coincident with annual or monthly system peak on the T&D system.  The Commission supports the implementation of this type of demand-side program and has been working within regional organizations and at the FERC for their advancement.  Thus, this provision essentially tells the Commission to keep doing what it is already doing. 
IV.
Time-of-Use Metering for New Construction
Section 18 of LD 2050 contains unallocated language that directs the Commission to develop a proposal for a program that would require all new commercial and residential construction to have time-of-use electric meters installed.  The section requires that the Commission submit the proposal to the Committee by March 15, 2009.  
The Commission supports the exploration advanced metering infrastructure (AMI) that would allow for time-of-use pricing as a means to lower individual customer and overall system costs.  The Commission has been exploring the broad-based installation of AMI in several contexts.  The issue of whether CMP should install AMI for all its customer is currently before the Commission in CMP’s pending rate case
 and in the recently approved Iberdrola stipulation, CMP and the parties agreed to work on developing and implementing voluntary price-based demand response programs to the extent that AMI is installed.  BHE has already made the decision to install advance metering for all its residential and small commercial accounts and the issue of whether BHE should install such metering for medium accounts is currently pending before the Commission.
  In addition, the Commission plans on initiating an inquiry within the next several months to explore the possibility of providing an optional time-of-use rate for standard offer customers. 

The Commission does not object to the requirement that it develop a proposal as specified in section 18 of LD 2050 in that it is consistent with the work already being done on AMI. 
V.
Working Group to Examine Reuse of Waste Heat
Section 19 of LD 2050 contains unallocated language that directs the Governor’s Office of Energy Independence and Security to convene a working group to examine barriers to, and the creation of incentives for, the installation of systems that conserve energy through the reuse of waste heat.  In the event the Legislature directs the formation of the working group, the Commission suggests that it be involved in group’s work due to Efficiency Maine’s and the State Energy Program’s expertise in conservation programs.
The Commission looks forward to working with Committee on LD 2050 and would be happy to respond to any questions the Committee might have about the bill. 
Sincerely,








Chris Simpson








Legislative Liaison
cc:
Members of the Utilities and Energy Committee


Lucia Nixon, Legislative Analyst
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